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CASES  DETERMINED  IN  THE 

COURT   OF    APPEALS 

OF  THE 

STATE  OF  NEW  YOEK, 

irOT  BEPOBTED  IK  FULL  IN  THK    BEOULAB  SBBIE8  OF    BBPOBTS,  FBOM 

JAKUABT  1889,  WITH  ANNOTATIONS. 


Eliza  Ann  Lokgendykb  et  aLj  Respondents,  v.  Charles 

Akdebsok,  Appellant. 

Court  of  Appeals,  January  19,  1886. 
Beverslng  same  case,  30  Hun,  220,  Mem. 

1.  Right  oftoay,  Ectaement. — A  non-oontlnuous  easement,  Uke  a  right  of 

way,  will  pass  only  by  words  sufficient  to  create  a  new  easement, 
and  annex  it  to  the  newly  made  domlnent  tenemant,  and  the  worC 
"  appurtenances  "  is  not  sufficient. 

2.  Same — An  owner  of  land,  if  he  does  not  intend  to  part  with  an  ease. 

ment  in  a  road  situate  on  such  land,  must  reserve  it,  when  convey- 
ing by  a  full  covenant  deed.  After  a  conveyance  with  covenants 
of  warranty,  he  cannot  claim  an  easement  in  land,  his  entire  right 
in  which  has  passed  by  his  deed  ;  nor  can  his  grantees  claim  it. 

Hi  E,  Andrews  and  Jo%eph  Hallock^  for  appellant. 

J,  L.  Warner^  for  respondent. 

Finch,  J. — The  sole  question  in  this  case  is  whether  the 
plaintiffs  are  the  owners,  by  a  sufficient  and  effective  grant, 
of  a  right  of  way  over  the  lands  owned  by  the  defendant. 
The  action  is  brought  in  equity,  and  aims  to  establish  the 
right  claimed,  and  to  restrain  any  interference  or  obstruc- 
tion. The  course  of  the  trial  takes  out  of  the  case  any  title 
by  prescription,  or  flowing  from  user,  and,  unless  we  can 
ti-ace  a  title  by  grant  which  has  passed  to  the  plaintiffs,  the 
judgment  is  wrong,  and  there  must  be  a  new  trial.  The 
premises  of  both  parties  are  situated  in  what  was  the  *^  Lov- 
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eridge  Patent,"  in  1686,  and  a  portion  of  which  became  the 
property  of  Dennis  and  Jacobus  Hegeman,  who,  in  1760, 
released  to  each  other,  and  held  to  some  extent  in  severalty. 
Jacobus  conveyed  to  Spawn  &  Burger,  and  Dennis  to  Paulus 
Smith.  The  premises  covered  by  these  conveyances  are 
shown  upon  a  map  put  in  evidence,  which  is  conceded  to  be 
substantially  correct.  By  that  it  appears  that  the  tract 
owned  by  the  Hegemans  was  nearly  in  the  shape  of  a  paral- 
lelogram, extending  westerly  from  the  Hudson  river  to  what 
is  called  the  ^^  Kalckberg ;"  but  narrow  at  the  western  end, 
and  growing  steadily  wider  by  the  spread  of  its  northern 
and  southern  lines  as  the  river  is  approached.  By  these  con- 
veyances Spawn  &  Burger,  on  the  one  hand,  and  Paulus 
Smith,  on  the  other,  became  the  owners  of  the  Hegeman 
tract,  partly  in  severalty,  and  partly  as  tenants  in  common. 
The  principal  dividing  line  between  them  ran  north  and 
south  through  nearly  the  middle  of  the  tract ;  Spawn  & 
Burger  on  the  east  and  Paulus  Smith  on  the  west ;  and  their 
respective  premises  extending  entirely  across  the  parallelo* 
gram,  and  so  blocking  Smith's  access  to  the  river,  and  Spawn 
&  Burger  to  the  Kalckberg.  But  these  grantees  took  also 
from  the  Hegemans  two  parcels  which  were  held  by  them 
in  common,  one  in  the  northeast  comer  of  the  par^iUelo- 
gram,  and  lying  on  the  river ;  and  one  in  the  southwest 
corner  at  the  Kalckberg.  Smith  could  not  get  to  his  river 
lot  except  by  crossing  Spawn  &  Burger's  lot,  and  the  latter 
could  not  get  to  the  Kalckberg  without  crossing  the  lands 
of  Smith ;  so  that  a  way  open  to  both  parties  from  the  river 
to  the  hill  was  a  matter  of  necessity.  Accordingly  we  find 
that  the  respective  deeds  reserved  a  right  to  each  to  cross 
the  lands  of  the  other  by  a  way  or  road  which  ran  from  near 
the  Canoe  place  on  the  river  to  the  Kalckberg. 

It  is  described  as  ^^  liberty  for  a  road  in  the  most  con- 
venient manner,"  and  the  existing  emergency  renders  it 
highly  probable  that  such  a  way,  substantially  through  the 
middle  of  the  track,  was  established  and  used.    By  the  death 
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of  Paolus  Smith  his  lands  passed  to  his  son  Frederick,  who 
retained  the  nght  to  the  river,  and  was  burdened  with  the 
corresponding  right  to  the  hills.  Before  his  death,  as  ap- 
pears by  the  recital  in  one  of  the  deeds,  Paulus  Smith  divided 
with  Spawn  &  Burger  the  two  lots  on  the  river  and  at  the 
Kalckberg,  so  that  thereafter  each  held  his  position  in  sever- 
alty instead  of  in  common.  The  two  lots  of  Smith  are 
numbered  on  the  map  as  No.  8  and  No.  6  \  the  foimer  lying 
on  the  hUl,  and  the  latter  on  the  river.  In  1774,  Frederick 
Smith  conveyed  to  Johannes  Sax  and  Margaret,  his  wife, 
the  south  half  of  his  main  farm,  and  undivided  half  of  No. 
3  and  No.  6,  and  at  the  same  time  conveyed  to  Nicholas 
Trumpbour,  and  Elizabeth,  lus  wife,  the  north  half  of  the 
main  farm,  and  a  moiety  of  No.  8  and  No.  6.  Both  parties 
claim  title  under  Frederick  Smith,  through  these  deeds  ;  the 
plaintiffs  under  Sax,  and  the  defendant  under  Trumpbour. 
The  latter  chain  of  title  seems  to  be  substantially  complete ; 
but  in  the  former  there  is  a  break — ^no  conveyance  proved 
showing  a  transfer  from  Sax  to  Abram  Post,  from  whom 
plaintiff's  title  came. 

Assuming,  as  we  deem  probable,  that  such  difficulty 
might  be  surmounted,  it  became  important  to  consider 
whether  the  deed  of  Frederick  Smith  to  Sax  gave  him  any 
right  of  way  over  the  north  half  conveyed  to  Trumpbour. 
The  first  provision  relates  wholly  to  the  burden  resting 
upon  the  land  by  reason  of  the  right  of  way  belonging  to 
Spawn  &  Burger.  In  severing  the  land  burdened,  Smith 
evidently  desired  and  sought  to  equalize  the  burden  be- 
tween his  grantees ;  and  so  he  provided,  in  each  of  the 
deeds : 

"  Always  saving  and  reserving  a  road  for  Philip  Spawn 
and  Johannes  Burger,  their  respective  heirs  and  assigns, 
from  the  landing  place  at  Oreen  Island  to  the  Kalckberg ; 
and  if  one-half  of  the  road  cannot  conveniently  be  laid  on 
the  northernmost  moiety  or  half  part,  and  the  other  half  on 
the  southernmost  moiety  or  half  part,  in  that  case  the  par- 
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ties  holding  said  parts  are  to  allow  land  in  compensation  to 
the  parties  who  shall  bear  the  greatest  half  of  the  road, 
80  much  as  is  above  the  one-half ;  so  that  it  may  alwaj's  be 
understood,  and  it  is  the  intent  and  meaning  of  these  pres- 
ents, that  each  half  lot  shall  bear  half  the  road,  or  allow 
land  in  compensation  of  the  same.'* 

It  is  apparent  from  this  provision  that  the  right  of  way 
which  belonged  to  Spawn  &  Burger  over  the  Smith  lot  had 
either  not  been  specifically  located,  or  was  intended  to  be 
changed  sq  as  to  impose  equality  of  burden  upon  the  sev- 
eral parcels.  If  the  road  ran  along  the  line,  it  was  merely 
a  right  of  way  for  Spawn  &  Burger.  Nothing  else  was  re- 
served. Sax  got  no  right  upon  Trumpbour's  land,  and  the 
latter  none  upon  the  premises  of  the  former.  Each  simply 
owned  the  fee  up  to  his  own  line.  If  each  used  it,  as  is 
quite  probable,  it  was  by  mutual  assent  or  common  suffer- 
ance, and  not  by  virtue  of  a  reservation  which  only  recog- 
nized and  provided  for  the  right  of  others  than  themselves. 

We  pass  now  to  other  parts  of  the  deed,  to  see  if  Sax 
acquired  any  interest  in  Trumpbour's  land  occupied  by 
Spawn  &  Burger's  easement.     The  conveyance  adds  : 

"  With  full  and  free  liberty  to  and  for  the  said  Johannes 
Sax,  his  heirs  and  assigns,  to  have  a  free  landing  to  Hud- 
son river,  to  erect  a  store-house,  land  goods,  store  wood, 
stack  hay,  and  fence  the  same ;  and  also  to  have  a  canoe  at 
a  place  called  the  *  Canoe  place ; '  ♦  ♦  ♦  and  also  free 
liberty  of  passing  and  repassing  at  all  times,  into,  through, 
and  out  of  the  said  last  mentioned  lot  No.  6,  to  and  from 
the  said  canoe  place,  with  horses,  wagons  and  other  car- 
riages ;  and  also  to  the  like  liberty  of  passing  and  repass- 
ing at  all  times,  as  well  over  and  through  lot  number  5  as 
lot  number  4  of  the  said  division,  to  and  from  the  said  lot 
number  6  and  common  landing." 

Recurring  again  to  the  map,  we  find  that  lots  4  and  5 
were  respectively  the  lots  of  Spawn  &  Burger.  The  rights 
thus  conveyed  to  Sax — and  the  same  were  given  to  Trump- 
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bour — ^secured  to  him :  Firsts  a  landing  on  the  river,  and  a 
right  of  way  from  that  landing  to  lot  number  6.  This 
right  was  a  burden  only  upon  Spawn  &  Burger's  land. 
And,  second^  the  deed  conveyed  to  Sax  and  Trumpbour, 
respectively,  a  right  of  way  across  lots  4  and  6  to  lot  6  and 
the  landing.  This,  again,  conveyed  the  easement  in  Spawn 
&  Burger's  lands,  lying  to  the  eastward  and  between  Smith 
and  the  river,  and  purported  to  give  neither  to  Sax  nor 
Trumpbour  any  right,  one  in  the  lands  of  the  other.  These 
deeds,  it  will  be  observed,  make  no  mention  of  a  right  of 
way  for  either  Sax  or  Trumpbour  westward  to  the  Kalck- 
berg ;  and  the  reason  becomes  apparent  when  we  examine 
the  map.  Sax  needed  no  such  right,  for  his  south  half  ad- 
joined No.  3,  and  access  to  his  moiety  of  it  was  wholly 
within  his  own  discretion.  Trumpbour  could  reach  it  at 
the  intersection  where  his  southwest  corner  and  the  north* 
east  corner  of  number  3  became  identical.  In  so  doing  he 
would  cross  the  corner  of  Sax,  to  which  his  deed  gave  him 
no  right,  but  which  might  possibly  be  a  way  of  necessity, 
and  both  parties  could  avail  themselves  of  the  right  given 
across  lots  4  and  5,  without  either  trespassing  upon  the 
land  of  the  other.  It  is  difficult  to  see,  therefore,  how  re- 
serving a  right  of  way  to  Spawn  &  Burger  along  the  line 
between  Sax  and  Trumpbour  could  give  to  either  of  the 
latter  a  right  not  granted  in  the  land  of  the  other.  It  did 
not  pass  under  the  word  "  appurtenances."  Even  if,  at 
the  date  of  their  deeds,  the  road  existed  along  the  line 
which  the  conveyance  makes  somewhat  improbable,  the 
right  of  way  would  only  be  Spawn  &  Burger's,  and  an  ap- 
purtenance of  their  lands.  This  right  of  way  in  Smith, 
and  before  severance,  was  in  no  sense  an  easement,  since 
he  owned  the  fee,  and  passed  and  repassed  by  virtue  of  his 
ownership.  When  he  severed  that  ownerahip,  there  was  no 
easement  of  his  to  pass.  He  might,  indeed,  create  one ; 
but  a  non-continuous  easement,  like  a  right  of  way,  will 
pass  only  by  words  sufficient  to  create  a  new  easement  and 
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annex  it  to  the  newly  made  dominant  tenement,  and  the 
word  "appurtenances'*  is  not  sufficient.  Parsons  v.  John- 
son, 68  N.  Y.  66.  We  do  not  see,  therefore,  how  Sax's 
deed  gave  him  any  right  in  the  lands  of  Trumpbour. 

We 'have  read  carefully  and  given  much  consideration  to 
the  view  taken  by  the  learned  trial  judge.  The  whole  force 
of  that  argument  lies  in  the  assumption  that,  as  to  the  ad- 
joining owners,  the  road  along  the  line,  existing  solely  for 
the  benefit  of  third  parties,  was  held  by  such  owners  as  ten- 
ants in  common.  That  is  untrue  in  point  of  fact.  Each 
owned  in  severalty  and  in  fee  his  own  half  of  the  road,  and, 
so  far  as  it  was  an  easement,  it  belonged  wholly  to  Spawn 
&  Burger,  to  whose  lands  alone  it  was  appurtenant ;  and 
Sax  and  Trumpbour  could  not  be  tenants  in  common  in  an 
easement  which  they  did  not  own  at  all.  Very  probably  the 
parties  would  use  the  road  for  their  own  convenience ;  but, 
as  against  each  other,  this  would  be  by  sufferance,  and  not 
by  right  of  way  in  grant. 

There  is  a  further  difficulty  in  the  plaintiff's  case.  Assum- 
ing still  that  they  held  under  Smith,  notwithstanding  the 
break  in  their  chain,  they  took  their  title  through  a  deed 
given  to  Nicholas  Trumpbour,  Jr.,  in  1807,  by  Abram  Post, 
and  a  conveyance  from  the  former  in  1822  to  the  predecessor 
in  title  of  the  plaintiffs.  But  while  Nicholas  Trumpbour,  Jr., 
owned  the  south  parcel,  and  in  1810  he  became  the  owner 
under  the  will  of  Elizabeth  Trumpbour,  who  was  the  surviv- 
ing grantee,  in  joint  tenancy  of  Frederick  Smith,  of  an  un- 
divided one-fourth  of  the  north  parcel,  and  thereupon,  by  a 
full  covenant  deed,  without  reservation  or  condition,  con- 
veyed all  the  undivided  fourth  part  of  the  north  parcel.  If, 
then,  he  had  an  easement  in  that  part  of  the  road  lying  on 
the  north  parcel,  he  should  have  reserved  it  if  he  did  not 
mean  to  part  with  it.  It  is  difficult  to  see  how,  after  this 
conveyance  with  covenants  of  warranty,  he  could  still  claim 
an  easement  in  the  land,  his  entire  right  in  which  passed  by 
his  deed ;  and  if  he  could  not  claim  it,  his  grantees  could 
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not.    For  these  reasons  we  feel  constrained  to  send  the  case 
back  for  a  retrial. 

Judgment  reversed ;  new  trial  granted ;  costs  to  abide 
the  event. 

All  concur — Andrews,  J.,  on  the  first  ground  stated  in 
opinion-— except  Melleb,  J.,  absent. 


Gathabikb  J.  Wise,  Respondent,  v.  The  Phcbnix  Fire 
Insubakge  Company  of  Habtfobd,  Connecticut, 
Appellant. 

Court  ofAppeaiSj  Jamuury  19, 1886. 

EfBidenee.  B^resMng  memory, — ^The  oourt  may,  in  Its  discretion,  permit 
a  witness  to  refer  to  memoranda,  proved  to  be  correct  both  as  to 
items  and  their  values,  for  the  purpose  of  refreshing  his  memory, 
where  the  items  of  an  account  or  claim  are  numerous,  and  there- 
fore difftcult  to  be  retained  in  the  memory. 

This  action  was  brought  upon  a  policy  of  fire  insurance 
covering  household  furniture.  Plaintiff  was  ,a  witness  in 
her  own  behalf  to  prove  the  loss,  and  was  allowed,  as  such 
witness,  to  refer  to  the  schedule  attached  to  the  proo&  of 
loss,  for  the  purpose  of  refreshing  her  memory. 

Appeal  from  a  judgment  of  the  general  term  of  the 
Supreme  Court,  affirming  judgment  in  favor  of  plaintiff. 

Chas.  A.  Fowler^  for  appellant. 
Preston  ^  Chipp^  for  respondent. 

Per  Curiam. — There  was  no  error  in  permitting  the 
plaintiff,  while  under  examination  as  a  witness,  to  refer  to 
the  schedule  attached  to  the  proof  of  loss,  for  the  purpose  of 
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refreshing  her  memory.  Howard  v.  McDonough,  77  N.  Y. 
592.  This  schedule,  which  was  made  up  a  few  days  after 
the  fire,  was  sworn  to  be  correct,  both  as  to  items  and  values, 
and  to  be  made  up  from  actual  knowledge.  Where  the 
items  are  numerous,  and  therefore  difficult  to  be  retained  in 
the  memory,  the  court,  in  its  discretion,  may  permit  a  refer- 
ence to  memoranda  proven  to  be  correct,  both  as  to  items 
and  their  values.  To  hold  otherwise  might  make  a  party's 
rights  dependent  upon  unusual  strength  of  memory. 

The  plaintiff  was  subjected  to  an  examination  as  to  her 
loss  in  accordance  with  the  terms  of  her  policy,  and  the 
defendant  requested  a  finding  that,  '^  at  the  time  of  such 
examination,  the  defendant  had  no  knowledge  that  plaintiff 
had  not,  during  the  summer  and  fall  of  1881,  put  any  new 
furniture  in  her  house,"  which  was  refused.  The  materi- 
ality of  this  request  is  taken  away  by  the  finding  that  the 
policy  was  not  issued  upon  the  faith  of  any  representation  by 
plaintiff  that  she  had  or  intended  to  put  in  new  furniture, 
and  is  further  answered  by  the  fact  that,  before  the  ex- 
amination under  the  policy  the  defendant's  agent  was  told 
by  her  the  age  and  condition  of  all  the  items  of  furniture, 
and  went  through,  with  her,  a  discussion  of  the  entire  list. 

The  question  raised  as  to  the  lace  curtains,  velvet  cloak, 
and  lambrequins,  was  substantially  a  question  of  fact. 

We  find  no  error  in  the  record.  The  judgment  should  be 
affirmed,  with  costs. 

All  concur  except  Milleb,  J.,  absent. 
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Jonas  Phillips,  Appellant   v.  John  L.  Taylob,    Re- 

spondent. 

Cowl  of  Appeals,    c/anuary  26,  1886. 

1.  Contract,  Breach. — Under  a  contract  for  prompt  shipment,  the 
seller  is  compelled  to  use  reasonable  diligence,  and  proof  that  he 
has  not  availed  himself  of  existing  facilities  for  complying  with 
the  contract,  establishes  a  prima  facie  case  authorizing  an  in- 
ference of  culpable  omission  amounting  to  a  breach  of  the  contract. 

2.  Same.  Bart  delioery.  Acceptance. — ^The  purchaser,  in  such  case,  is  not 

in  duty  bound  to  reject  part  deliveries  at  the  peril  of  being  deemed 
to  have  given  the  vendor  an  indefinite  extension  of  time  for  the 
perfoiTnance  of  his  contract. 

3.  Some.  Evidence.  £5xplanation. — In  an  action  brought  to  recover,  for 

the  contract  price  jf  56  bales  of  Leghorn  rags,  sold  and  delivered 
by  plaintiff  to  defendant,  where  an  agreement  to  sell  and  deliver  460 
bales  of  rags,  and  a  breach  of  such  contract,  are  set  up  as  a  coun- 
ter-claim,  proof,  on  the  part  of  the  defendant,  of  a  resale  of  the 
goods  to  other  p;,rties,  and  of  their  refusal  to  accept  after  a 
specified  date  by  reason  of  the  delay,  caused  by  plaintiffs  failure 
to  fulfil],  is  competent  for  the  sole  purpose  of  explaining  facts 
brought  out  by  the  plaintiiT  to  establish  a  waiver  as  to  time  of 
performance. 

4.  Driah  Charge  to  jury.     When  harmleea, — In  determining  whether 

propositions  of  a  charge,  which  have  been  excepted  to  as  errone- 
ous, constitute  errors  for  which  the  judgment  below  must  be 
reversed,  the  appellate  court  must  also  consider  whether  the  ver- 
dict could  have  been  afTected  or  influenced  by  such  errors ;  and  if 
the  verdict  was  not  influenced  by  them,  the  judgment  will  not  be 
reversed. 

5.  Sam^,  (iuestionfoT  thejwry, — ^Where  the  evidence  as  to  a  waiver  of 

the  agreement  to  ship  promptly,  on  the  part  of  the  defendant,  is 
not  conclusive,  but  conflicting,  the  question  is  properly  submitted 
to  the  Jury. 

Rapallo,  J. — The  questions  in  this  case  arise  npon  the 
counter-claim  set  up  by  the  defendant,  and  upon  which  he 
recovered  against  the  plaintiff.  The  plaintiff  brought  the 
action  to  recover  about  $1,000  for  the  contract  price  of 
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fifty-six  bales  of  Leghorn  rags,  sold  and  delivered  by  him  to 
the  defendant.  The  defendant,  by  his  answer,  admitted  the 
plaintiff's  cause  of  action;  but  alleged,  as  counterclaims, 
two  written  contracts  whereby  the  plaintiff  had  agreed  to 
sell  and  deliver  to  him  450  bales  of  rags,  and  the  breach 
by  the  defendant  of  those  contracts.  The  jury  rendered  a 
verdict  in  favor  of  the  defendant,  and  against  the  plaintiff, 
for  $2,865.74  in  excess  of  the  plaintiff^s  claim. 

The  case  comes  before  us  on  exceptions  to  rulings  of  the 
judge  before  whom  the  trial  was  had,  and  to  his  charge  to 
the  jury ;  the  general  term  having  overruled  such  excep- 
tions and  affirmed  the  judgment  on  the  verdict. 

On  the  trial  the  defendant  was  allowed  the  affirmative  of 
the  issue,  and  put  in  evidence  two  written  contracts,  both 
dated  October  29,  1879,  by  one  of  which  the  plaintiff, 
through  brokers,  sold  to  the  defendant  200  bales  of  Leghorn 
cotton  stripes,  for  prompt  sale  ihipment^  at  2ft  cents  per 
pound,  terms  cash  in  thirty  days  from  delivery;  and  by  the 
other  of  which  the  plaintiff  sold  to  the  defendant  250  bales 
cotton  stripes  at  2|  cents  per  pound  for  prompt  steamer 
shipment^  on  the  same  terms.  The  contract  bore  marks 
which  denoted  the  quality  of  the  rags,  which  were  to  be 
shipped  from  Leghorn,  Italy,  to  the  defendant  at  New  York. 
Seventy-five  bales  of  the  rags  arrived  per  steam^r^  and  were 
delivered  and  paid  for  December  18,  1879.  Thirty-five 
bales,  under  the  said  contract,  were  delivered  and  paid  for 
February  2, 1880.  The  fifty-six  bales  sued  for  arrived  on 
the  4th  and  6th  of  March,  1880,  and  were  delivered,  but 
were  not  paid  for.  Other  deliveries  were  offered  to  the 
defendant  in  the  latter  part  of  March,  1880,  but  were  re- 
fused, and  the  defendant  notified  the  plaintiff  in  writing, 
on  the  25th  of  March,  that  he  would  not  accept  any  further 
delivery  under  the  contracts  unless  the  plaintiff  would  pay 
such  damages  as  the  defendant  had  sustained  by  reason  of 
the  plaintiff's  failure  to  deliver  within  the  time  provided  by 
the  contracts.     Of  the  250  bales  which  the  plaintiff  had  sold 
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to  the  defendant  for  prompt  steamer  shipment  144  bales 
were  ueyer  delivered,  and  of  the  200  bales  sold  for  prompt 
sail  shipment  140  bales  were  never  delivered,  the  defendant 
Iiaving  refused  to  accept  any  deliveries  after  the  25th  of 
March ;  and  the  counterclaim  is  for  the  difference  between 
the  contract  price  of  those  rags  and  their  market  price  at 
New  York  at  the  time  when,  as  the  defendant  claims,  they 
should  have  been  delivered  if  promptly  shipped  from  Leg- 
horn as  required  by  the  contracts. 

It  was  proved  at  the  trial,  on  the  part  of  the  defendant, 
that  the  exportation  of  rags  from  Leghorn  was  a  large 
business ;  that  in  October,  1879,  when  the  contracts  were 
made,  orders  might  be  sent  to  Leghorn  by  cable  or  by  mail 
by  way  of  England*  It  was  admitted  on  the  trial  that  the 
time  by  mail  between  New  York  and  Leghorn  was  twelve 
days,  and  that  the  average  time  of  passage  from  Leghorn 
to  New  York  was,  for  steamers,  forty  days,  and  for  sailing 
vessels  sixty-five  days.  The  contracts  were  dated  and 
delivered  October  29, 1879.  On  the  18th  of  December,  1879, 
seventy-five  bales  of  the  rags  per  steamer,  and  on  the  2d  of 
February,  1880,  thirty-five  bales  of  the  rags  under  the  sail 
contract,  were  delivered  to  the  defendant  at  New  York,  and 
were  accepted  and  paid  for.  No  further  deliveries  were 
made  or  tendered  until  the  4th  and  5th  of  March,  1880.  It 
was  alleged  in  the  counterclaim  that,  at  the  timeVhen 
the  rags  would  have  arrived  in  New  York  if  plaintiff  had 
shipped  them  in  accordance  with  the  terms  of  said  contract, 
the  market  value  thereof  was  4J  cents  per  pound,  and  it 
was  further  alleged  therein  that  the  defendant  had  made 
contracts  for  the  resale  of  the  rags  to  his  customers.  It 
appeared  in  evidence  that  the  market  price  in  New  York 
advanced  in  November  and  December;  that  during  the 
month  of  January  it  advanced  to  4J  cents  ;  and  that  during 
February  it  was  from  48  to  4i  cents,  and  that  there  was  no 
particular  change  until  shortly  after  the  1st  of  March,  1880, 
when  the  market  broke  and  prices  fell  rapidly.     The  de- 
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fendant  testified  that  the  market  broke  on  the  10th  of 
March.  Two  deliveries  under  the  contract  appear  to  have 
been  made  on  the  4th  and  5th  of  March,  1880,  viz.:  one  of 
twenty  five  bales,  per  sailing  vessel,  on  the  4th  of  March, 
and  one  of  thirty-one  bales,  per  steamer,  on  the  5th  of 
'  March.  These  deliveries  were  accepted,  but  not  paid  for, 
and  it  was  for  the  price  of  these  fifty-six  bales  that  this 
action  was  brought* 

The  plaintiff,  at  the  close  of  defendant's  testimony,  moved 
to  dismiss  the  counterclaim,  on  the  ground,  among  others, 
that  the  defendant  had  failed  to  prove  that  the  plaintiff  did 
not  cause  the  rags  to  be  shipped  as  required,  or  that  there 
were  opportunities  for  shipping  them  at  a  time  earlier  than 
they  were  shipped.     This  position  is  not,  in   our  judgment, 
well  taken.    The  contract  was  for  prompt  sliipment.    Throw- 
ing out  of  view  the  defendant's  evidence  as  to  the  meaning 
of  this  term,  it  certainly  called  for  the  exercise  of  reasonable 
diligence.      It  was  admitted  on  the  trial  that  the  length  of 
time   by  mail  between  New  York  and  Leghorn  was  twelve 
days,  but  it  was  also  proved,  on  the  part  of  the  plaintiff,  that 
in  October,  1879,  orders  might  be  sent  to  Leghorn  by  cable. 
That  this  course  was  adopted,  is  apparent  from  the  fact  that 
the  first  lot  delivered  to  the  defendant,  under  the  contract 
for  shipment  by  steamer,  was  of  seventy-five   bales,  which 
arrived  by  the  steamer  Olympia,  which  steamer  was  admitted, 
by  stipulation  upon  the  trial,  to  have  sailed  from  Leghorn 
on  the  8th  of  November,  1879.     By  the  same  stipulation  it 
was  admitted  that  other  steamers  sailed  from  Leghorn  on 
the  1st,  9th,  22nd,  and  27th  of  December,  1879,  and  on  the 
7th  and  19th  of  January,  1880  ;  but  no  further  steamer  ship- 
ment was  made  until  that  of  thirty-one  bales  which  arrived 
by  the  Alexandria,  which  steamer  appears,  by  the  same 
stipulation,  to  have  sailed  from  Leghorn  on  the  29th  of 
January,  1880.     This  is  the  shipment  delivered  on  the  5th 
of  March,  1880.    These  are  the  only  shipments  tendered, 
under  the  steamer  contract,  prior  to  the  25th  of  March, 
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when  the  defendant  refused  to  accept  any  further  deliveries 
unless  the  plaintiff  would  consent  that  he  should  receive 
them  without  prejudice  to  his  claim  for  actual  damages 
sustained  by  the  delay.  Under  the  contract  for  prompt  sail 
shipment,  the  first  lot  received  was  twenty-five  bales  by 
the  Lloyd,  which  appears  by  the  stipulation  to  have  sailed 
January  1,  1880,  and  the  second  by  the  Cousylir,  which 
appears  to  have  sailed  January  12, 1880,  though  by  the  same 
stipulation  it  appears  that  between  November  6, 1879,  aud 
January  1, 1880,  five  sailing  vessels  had  left  for  New  York 
from  Leghorn,  by  which  no  shipments  were  made  und.er 
the  contract. 

These  facts  were  quite  sufficient  to  render  it  incumbent 
upon  the  plaintiff  to  explain  the  great  delay  in  making  the 
prompt  shipments  contracted  for,  and  to  show  why  he  did 
not  avail  himself  of  the  facilities,  thus  apparently  within 
his  reach,  to  comply  with  his  contract,  or,  at  least,  make 
efforts  to  ship  by  the  vessel  admitted  to  have  sailed.  The 
facts  were  within  the  knowledge  of  the  plaintiff,  rather 
than  of  the  defendant,  aud  the  circumstances  proved  estab- 
lished at  least  a  prima  facie  case  authorizing  an  inference 
of  culpable  omission,  on  the  part  of  the  plaintiff,  to  make 
prompt  shipments,  or  that,  if  shipments  had  been  made, 
they  had  not  been  delivered  to  the  defendant. 

As  a  further  ground  for  the  motion  for  dismissing  the 
counterclaim,  the  plaintiff  urged  that  the  defendant  had, 
down  to  March,  1880,  treated  the  time  for  the  performance 
by  the  plaintiff  of  his  contract  as  still  open,  and  had 
estopped  himself  from  taking  a  position  to  the  contrary. 
The  alleged,  estoppel  is  predicated  on  the  facts  that  the 
defendant  accepted  the  rags  delivered  on  the  4th  and  6th  of 
March,  1880,  and  that  up  to  that  time  he  had  been  urging 
the  plaintiff  to  fulfill  his  contract,  and  upon  the  further 
allegation  that  in  March,  1880,  the  defendant  had  requested 
the  plaintiff  to  cable  to  Leghorn  for  the  residue  of  the  rags. 
Although  the  deliveries  on  the  fourth  and  fifth  of  March 
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were  late,  yet  the  price  in  New  York  was  still  sustained. 
The  defendant  was  not  bound  to  reject  those  deliveries  at 
the  peril  of  being  deemed  to  have  given  to  the  plaintiff  an 
indefinite  extension  of  the  time  for  the  performance  of  the 
contract.  No  further  delivery  was  tendered  until  about 
the  25th  of  March,  when  the  plaintiff's  breach  of  his  con- 
tract was  still  more  clear,  and  the  market  price  in  New 
York  had  declined.  We  do  not  think  that  the  acceptance 
of  the  deliveries  on  the  4th  and  5th  of  March  bound  the 
defendant  to  accept  further  deliveries  on  and  subsequent  to 
the  25th  of  that  month. 

The  allegation  that  in  March,  1880,  the  defendant  re- 
quested the  plaintiff  to  cable  to  Leghorn  for  the  residue  of 
the  rags  called  for  by  the  contract  is  not  sustained  by  the 
evidence,  certainly  not  by  uncontroverted  evidence,  which 
would  be  necessary  to  make  it  a  good  ground  of  nonsuit. 
The  evidence,  at  the  time  the  motion  was  made,  was  that 
some  time,  perhaps  a  week,  before  the  4th  of  March,  Mr. 
Dedell,  the  broker  through  whom  the  contracts  were  made, 
informed  the  defendant  that  the  plaintiff  had  sent,  or 
intended  to  send,  a  cable  in  reference  to  the  residue  of  the 
rags.  There  was  no  evidence  that  the  defendant  requested 
this  cable  to  be  sent,  but  on  the  4th  of  March,  1880,  the  de- 
fendant sent  to  the  plaintiff  the  following  letter,  which  was 
received  in  evidence  without  objection : 

"  New  Yoek,  Marcn,  4,  1880. 
*«  Mr,  James  Phillips^  New  York — Dear  Sir  :  My  party 
has  made  a  claim  on  me  for  $4,550  for  non-fulfillment  of 
contract  on  R.  C,  for  which  I  shall  hold  you  responsible, 
I  am  trying  to  arrange  the  matter  so  there  will  be  no  loss 
to  either  of  us.  I  would  be  pleased  to  hear  from  you  a& 
soon  as  you  have  a  reply  to  your  cable  telling  your  party  to 
ship  balance  of  order  by  steamer  at  once. 

**  Yours,  etc., 

«  JOHN  L.  TAYLOR." 
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This  letter  clearly  indicated  to  the  plaintiff  that  the  de- 
fendant regarded  the  contract  as  having  been  violated,  and 
the  plaintiff  as  being  liable  for  the  damages,  and  that 
whatever  deliveries  were  subsequently  received  would  be 
received  with  the  view  of  reducing  or  avoiding  those  dam- 
ages, and  that  no  extension  of  time  or  modification  of  the 
original  contract  was  intended. 

On  the  25th  of,  March,  1880,  the  defendant  sent  the  fol* 
lowing  letter  to  the  plaintiff,  confirming  this  position  : 

•  "  New  York,  March  25, 1880. 

Mr.  Jonas  Phillips^  New  York — Dear  Sir  :  I  return  you 
the  order  for  thirty-three  bales  R.  C.  on  bark  Agastino  Re- 
petto,  as  I  cannot  accept  the  thirty-three  bales,  nor  any 
further  delivery  under  our  contracts  of  October  29, 1879,  as 
deliveries  under  said  contracts,  unless  it  is  understood  be- 
tween us  that  you  will  pay  such  damages  as  I  have  sustained 
by  reason  of  your  failure  to  deliver  them  at  the  time  pro- 
vided for  in  the  contracts.  The  party  to  whom  I  had  con- 
tracted to  sell  them  refuses  to  receive  them  by  reason  of  the 
long  delay,  and  hold  me  responsible  for  the  damage  they 
have  sustained.  If  you  are  willing  that  I  should  receive 
them  without  prejudice  to  my  rights  to  claim  actual  dam- 
ages incurred  by  the  delay,  then  I  will  receive  them  on  said 
terms,  but  not  otherwise.  I  will  exert  myself  to  make  the 
loss  as  little  as  possible,  by  the  resale  of  the  goods ;  or  I  will 
take  this  thirty-three  bales  and  apply  it  on  the  contract  for 
this  grade  for  shipment  in  April  and  May.  Please  send  me 
reply  at  once  what  you  decide  to  do. 

"  JOHN  L.  TAYLOR." 

This  letter  was  replied  to  by  the  plaintiff  on  the  27th  of 

March,  as  follows : 

New  York,  March  27, 1880. 

**  Mr.  John  L.  Taylor — Dear  Sir  :  I  am  in  receipt  of 
your  letter  of  25th  inst.  and  in  reply  beg  to  state  that  I  ex- 
pect you  will  receive  the  thirty-three  bales  R.  C.  rags  from 
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Agastino  Repetto  liow  in  port,  as  per  contract  of  29th  Octo- 
ber last,  as  well  as  those  to  arrive,  sold  to  you  under  the 
contract.  If  you  object  to  do  so,  I  shall  sell  the  rags  m 
question  for  your  account  and  risk,  and  claim  from  you  any 

damages  I  may  suffer. 

"  Yours  truly, 

"  JONAS  PHILLIPS.'' 

The  Agastino  Repetto  had,  as  appears  from  the  stipula- 
tion, sailed  from  Leghorn  on  the  21st  of  Januaiy,  1880, 
nearly  three  months  after  the  making  of  the  contract,  nine 
sailing  vessels  having  left  Leghorn  in  the  meantime  ;  and, 
in  the  absence  of  any  explanation,  it  can  hardly  be  contended 
that  this  delay  was  not  unreasonable.  The  correspondence 
above  recited  shows  the  positions  of  the  respective  parties, 
and  indicates  that  the  defendant,  as  early  as  March  4th, 
notified  the  plaintiff  that  he  regarded  the  contract  as  vio- 
lated ;  that  he  had  resold  the  goods,  and  that  he  would  ac- 
cept further  deliveries  with  a  view  of  reducing  the  damages; 
and  it  rebuts  the  idea  of  any  waiver  by  the  defendant  of 
the  contract  for  prompt  shipment,  or  of  any  inducement  to 
the  plaintiff  to  make  further  shipments,  by  holding  out 
that  they  would  be  accepted  as  a  due  performance  of  his 
contract. 

It  further  appeared  in  the  defendant's  testimony,  brought 
out  by  the  plaintiff,  that  up  to  the  beginning  of  March  the 
defendant  sent  messages  to  the  plaintiff,  through  Mr.  Dedell, 
the  broker  who  had  negotiated  the  contracts,  urging  the 
plaintiff  to  hurry  the  fulfillment  of  his  contract.  The  de- 
fendant testified  that  during  all  that  period  he  was  hurry- 
ing the  fulfillment  of  the  contract,  not  the  shipment  of  the 
rags ;  and,  on  being  interrogated,  on  his  cross-examination 
by  the  plaintiff,  with  respect  to  his  testimony  on  that  sub- 
ject given  on  a  former  trial  of  this  case  in  regard  to  his 
messages  through  Dedell,  he  stated:  "I  wish  to  qualify 
that  testimony  in  this  way :  that  I  was  willing  to  take  the 
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rags  as  long  as  my  party  would  take  them  from  me,  and 
that  was  the  reason  I  was  urging  the  fulfillment  of  the 
contract.*'  On  his  further  direct  examination  he  said  that 
the  substance  of  his  language  to  Mr.  Dedell,  in  sending 
these  messages,  was  that  the  party  he  had  sold  to  was 
pressing  him  to  deliver  the  rags ;  that  they  were  paper 
manufacturei*s,  and  must  have  them  ;  and  his  messages  to 
the  plaintiff  were  that  he  was  willing  to  take  the  rags  as 
long  as  his  own  party  would  take  them  from  him,  and  that 
he  would  not  take  them  if  his  party  refused  to  take  them. 
After  this  testimony  had  been  introduced,  and  the  motion 
for  a  nonsuit  had  been  made,  the  court,  although  it  had,  at 
a  previous  stage  of  the  case,  excluded  evidence  of  the  de- 
fendant's resale  of  the  goods  to  other  parties,  admitted  under 
exceptions,  proof  of  such  resale,  and  of  the  refusal  of  the 
parties  to  whom  the  defendant  had  resold  to  receive  the  rags 
tendered  after  March  5th  by  reason  of  the  delay,  for  the  sole 
purpose  of  showing  that  the  time  fixed  by  the^defendant  in 
his  messages  through  Dedell  was  limited,  and  he  confined 
the  effect  of  the  evidence  solely  to  that  point.  Under  the 
peculiar  circumstances  of  the  case,  and  in  view  of  the  fact 
that  the  testimony  was  admitted  for  the  sole  purpose  of  ex- 
plaining facts  brought  out  by  the  plaintiff  for  the  purpose 
of  establishing  a  waiver  as'to  time,  we  cannot  say  that  the 
trial  judge  erred  in  this  ruling. 

More  difficult  questions  are  presented  by  the  exceptions 
to  the  judge's  charge  to  the  jury.  The  contracts  set  up 
and  proved  by  the  defendant,  upon  which  he  based  his 
counterclaim,  were  for  the  sale  of  250  bales  of  the  de- 
scribed quality  of  rags,  for  prompt  steamer  shipments  from 
Leghorn  and  for  200  bales  for  prompt  sail  shipments.  The 
defendant,  in  support  of  his  counterclaim,  proved,  by  the 
testimony  of  a  witness  who  had  been  for  twenty  years  en- 
gaged in  the  business  of  importing  rags  from  Leghorn, 
that  prompt  steamer  shipments  meant  fifteen  days  after 

receiving  the  order,  and  prompt  sail  shipments  within  thirty 
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days.  This  interpretation  was  controverted  by  the  plaint- 
ijBF,  who  testified  that  the  tei*ms  used  meant  within  a  reason- 
able time.  On  either  theory,  as  has  already  been  shown, 
the  evidence  required  the  jury  to  find  that  the  time  had 
been  exceeded,  and  this  evidence  had  not  been  controverted 
otherwise  than  by  the  attempt  to  show  that  the  prescribed 
time  had  been  waived  or  extended.  In  this  condition  of 
the  evidence,  the  judge  charged  the  jury,  as  matter  of  law, 
that  when  the  plaintiff  made  a  sale  of  goods,  to  be  shipped 
promptly  by  steamer  and  by  sail,  he  must  be  presumed  to 
have  had  the  goods  on  hand  which  he  sold,  and  to  have 
provided  facilities  to  comply  with  his  contract.  These  pro- 
positions were  separately  excepted  to  on  the  part  of  the 
plaintiff,  and,  as  abstract  propositions,  we  cannot  sustain 
them.  But,  in  determining  whether  they  constitute  errors 
for  which  the  judgment  below  must  be  reversed,  it  is  nec- 
essary to  further  consider  whether  the  verdict  could  have 
been  different  from  what  it  was,  in  respect  to  the  subject 
referred  to,  and  could  have  been  influenced  in  those  re- 
spects by  the  eiToneous  charge. 

As  to  the  first  proposition,  it  was  quite  immaterial  in 
this  case  whether  or  not  the  plaintiff  had  the  rags  on  hand 
or  not  at  the  time  he  contracted  to  sell  them.  He  agreed 
to  sell  them,  and  to  ship  them  promptly.  If  he  did  not 
have  them  on  hand  at  the  time,  he  was  bound,  by  his  con- 
tract, to  have  them  in  time  to  ship  them  promptly,  and  his 
obligation  to  ship  was  the  same  as  if  they  were  in  his  pos- 
session when  he  entered  into  the  contract.  Saying  that  he 
must  be  presumed  to  have  them  on  hand  was  a  mere  form 
of  expression  which  did  not  vary  his  legal  obligation. 

The  second  proposition  is  more  questionable  ;  but,  on  a 
review  of  the  whole  case,  could  not  have  varied  the  verdict. 
Of  course,  it  cannot  be  pretended  that  if  no  means  of  ship- 
ment from  Leghorn  had  been  shown,  the  contract  would 
have  bound  the  plaintiff  to  procure  and  send  s^ips  for  the 
purpose.    The  contract,  under  the  facts  of  the  case,  bound 
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the  plaintiff  only  to  avail  himself  of  the  ordinary  means  of 
shipment  from  Leghorn,  and  if  he  had  shown  that,  by  some 
misadventure  or  calamity,  those  means  had  been  suspended, 
or  had  been  so  glutted  with  other  freight  that  he  was  una- 
ble, notwithstanding  due  diligence  on  his  part,  to  ship  by 
them,  he  would  have  established  a  valid  excuse  for  the  de- 
lay, and  the  charge  that  he  was  presumed  by  his  contract 
to  have  provided  facilities  for  complying  with  it  would  have 
been  an  error  for  which  the  judgment  should  be  reversed. 
But  no  such  state  of  facts  appeared.  The  evidence  showed 
that  a  large  number  of  vessels  of  both  classes  sailed  from 
Leghorn  during  the  time  when  the  plaintiff  might  have  per- 
formed his  contract,  and  no  excuse  was  offered  on  his  part 
for  not  availing  himself  of  them.  On  this  state  of  the  evi- 
dence the  court  would  have  been  justified  in  charging  the 
jury  that  the  neglect  of  the  plaintiff  to  make  the  shipments 
promptly  had  been  established,  and  the  charge  that  he  was 
presumed  by  his  contract  to  have  provided  facilities  for  the 
shipment  added  nothing  to  his  liability  on  that  branch  of 
the  case. 

On  a  review  of  the  whole  case  we  are  of  opinion  that  the 
plaintiff  showed  no  valid  excuse  for  not  having  shipped  the 
rags  promptly,  as  required  by  his  contracts ;  that  the  proof 
on  the  part  of  the  plaintiff  established  prima  facte  that,  in 
the  ordinary  course  of  business  between  the  two  ports,  such 
shipments  might  have  been  made ;  that  this  evidence  was 
not  met  by  any  proof  on  the  part  of  the  plaintiff ;  that  there 
was  no  conclusive  evidence  of  a  waiver,  on  the  part  of  the 
defendant  of  the  agreement  to  ship  promptly,  and,  in  so  far 
as  the  evidence  on  that  point  was  conflicting,  the  question 
was  submitted  to  the  jury,  and  was  determined  by  their 
verdict. 

The  judgment  should  be  afiSrmed. 

All  concur. 
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E.  L.  Doughty  et  al.^  Respondents,  v.  the  Makhattak 

Bbass  Company,  Appellant. 

Coimi  qf  Appeals,  FBhruaty  9, 1886. 

Affirming  same  case,  31  Hun,  315,  Mem. 

StaMe  of  fra/uds,  Memorandnm, — ^Where  the  letters,  whioh  are  sent 
between  the  parties  in  regard  to  a  sale  of  goods  exceeding  fifty 
dollars  in  value,  are  subscribed  with  the  exception  of  one  post- 
script which  contains  the  only  reference  to  the  price,  and  are  so 
connected  by  their  contents  as  together  to  constitute  a  note  or 
memorandum  of  sale,  they  amount  to  a  sufficient  compliance  >irith 
the  statute  of  frauds,  and  the  contract  is  valid. 

Action  to  recover  damages  for  an  alleged  breach  of  a 
contract  for  the  sale  of  a  quantity  of  hoop-brass. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  judgment  in  favor  of  plaintiff. 

S.  B,  Broumell^  for  appellant. 

H.  More^  for  respondent. 

Daitpobth,  J. — The  contract  upon  which  the  plaintiff 
relies  is  contained  in  letters  written  by  one  or  the  other 
party,  and  the  only  question  upon  this  appeal  is  whether 
.their  true  construction  discloses  an  agreement  valid  under 
the  statute  of  frauds.  2  R.  S.,  tit.  2,  p.  2,  chap.  7,  §  3,  sub.  1. 
The  appellant's  contention  is  that  ^^  the  contract  relied  upon 
is  not  contained  in  any  note  or  memorandum  subscribed  by 
the  defendants ; "  and,  as  I  understand  the  argument,  it 
rests  mainly  upon  the  assumption  tliat  the  only  reference 
to  price  is  contained  in  a  postscript  to  defendant's  letter  of 
September  12,  1879,  and  that  this  postscript  is  not  sub- 
scribed.   The  defendants  were  makers  of  brass  hoops,  and 
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the  plaintiffs,  as  manufacturers  of  cedar  ware,  required  that 
article.  Business  relations  had  existed  between  them  for 
several  years,  and  on  the  12th  of  September,  1879,  the  de- 
fendants wrote  concerning  certain  orders  already  received, 
giving  some  general  information  relating  to  the  present  and 
probable  future  price  of  brass,  and  duly  subscribed  the 
same.  Below  the  signature  were  these  words :  "  P.  S.  Will 
make  price  for  November  and  December  17c.  lb."  It  is 
plain  that  the  signature  was  intended  to  authenticate  the 
paper,  and  in  such  case  it  is  immaterial  upon  what  part  it 
is  placed,  whether  at  the  beginning,  or  the  end,  or  in  the 
middle.  The  postscript  was  an  after-thought ;  but  it  was 
verified  as  effectually,  for  the  purposes  of  correspondence, 
as  if  written  in  the  body  of  the  letter  to  which  it  was  added, 
and  into  which,  by  reference,  it  may  be  deemed  incorpo- 
rated. In  response  to  this  letter,  the  plaintiffs,  under  date 
of  September  15, 1879,  gave  a  written  order,  signed  by  them, 
for  "  two  tons  of  11-16  hoop  brass  November  1st,  two  tons 
December  1st ; "  and,  under  date  of  September  17th,  the 
defendants  wrote :  "  Your  order  for  November  and  Decem- 
ber to  hand  and  booked."  In  another  written  communica- 
tion dated  October  6, 1879,  and  sent  to  and  received  by  the 
plaintiffs,  the  defendants  said :  "  We  will  not  fail  to  ship 
1,000  lbs.  per  week,  or  more,  until  your  order  is  filled." 

These  writings  were  subscribed  by  the  defendants. 

If  the  letter  of  September  12th  stood  alone,  as  containing 
the  contract,  it  would  be  necessary  to  hold  that  it  was  not 
subscribed  within  the  intent  of  the  statute,  James  v.  Patten, 
(6  N.  Y.  9)  ;  but  all  the  letters  above  referred  to  are  so  con- 
nected by  their  contents  as  together  to  constitute  a  note  or 
memorandum  for  the  sale  of  four  tons  of  hoop  brass,  at 
seventeen  cents  per  pound,  to  be  delivered,  one-half  Novem- 
ber 1st,  and  the  other  half  December  1st.  The  proposal 
and  final  acceptance  import  a  consent  of  both  parties,  and 
create  an  obligation  on  the  part  of  the  plaintiff  to  take  and 
pay  for  the  same  as  delivered. 
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It  is  said,  however,  by  the  learned  counsel  for  the  appel- 
lants, that  the  order  of  September  15th  was  indefinite, 
because.it  did  not  specify  the  required  thickness  of  the  hoop, 
nor  a  stipulated  time  of  payment.  It  is  apparent,  however, 
that  earlier  orders  had  been  given,  and  in  part  filled,  and 
the  one  in  question  called  for  the  same  article,  but  at  a  dif- 
ferent price.  If  otherwise,  however,  there  was  neither 
ambiguity  in  the  contract,  nor  any  difficulty  in  performing 
it  according  to  its  terms.  No  term  of  credit  was  bargained 
for,  and,  although  the  complaint  alleges  that  by  the  agree- 
ment payment  was  to  be  made  on  the  first  of  the  month 
after  the  goods  were  received,  that  allegation  was  not 
proved,  and  the  question  presented  was  simply  one  of  vari- 
ance between  the  complaint  and  proof,  which  the  trial  court 
might  properly  disregard.  We  think  the  note  or  memo- 
randum sufficient  to  express  a  contract.  The  verdict  of  the 
jury  upon  evidence  sufficient  for  their  consideration  estab- 
lishes the  breach  of  that  contract  by  the  defendants,  and 
damages  incurred  by  the  plaintiff  in  consequence  of  it.  We 
find  no  error,  therefore,  in  the  judgment  appealed  froni^ 
and  think  it  thould  be  affirmed. 

Al^l  concur. 
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Edwabd   W.    McGinkis    et   aL^  Appellants,  v.   Henby 

Smythb,  Respondent. 

Cowri  of  AppeaXSy  Febrwary  9,  1886. 

Brokers. '  Wainer  of  demand  for  margin. — Where,  in  an  action  to  recovery 
balance  of  loss  on  a  transaction,  the  plaintiffs,  who  were  brokers, 
after  a  written  demand  for  more  margin,  and  an  interview  with 
defendant,  claimed  that  defendant  consented  that  they  might 
purchase  and  close  the  contract,  but  the  defendant  claim'ed  that 
he  refused  to  Jissent  to  this  proposition,  and  that  he  was  given 
time  to  think  the  matter  over,  and  the  plaintiffs,  on  the  same  day 
and  without  further  communication  with  defendant,  closed 
the  contract,  and  charged  the  loss  to  the  defendant,  it  was  a 
question  for  the  jury  to  determine  which  version  was  the  true 
one,  and,  by  finding  in  favor  of  the  defendant,  they  found 
his  version  to  be  true;  it  was  a  fair  inference  from  defend- 
ant's evidence  that  the  plaintiffs  waived  their  peremptory  demand 
for  more  margin,  and  they  had  no  right  immediately,  and  with- 
out any  further  notice  to,  or  any  further  demand  upon,  defendant, 
to  close  the  contract. 

John  L.  Logan^  for  appellants. 

E,  More^  for  respondent. 

Earl,  J. — ^In  October  1882,  plaintiffs  were  grain  brokers 
in  the  city  of  New  York,  and  in  that  month,  as  such  brokers, 
and  as  the  agents  of  the  defendant,  and  at  his  request,  they 
sold  for  him,  and  on  his  account,  and  risk,  8,000  bushels  of 
corn,  at  70  16-16  per  bushel,  and  contracted  for  him  to 
deliver  the  same  at  any  time  during  the  year  1882,  at  the 
option  of  the  seller,  and,  as  such  brokers  and  agents,  they 
thenceforth  held  and  carried  the  contract  for  the  defendant, 
and  on  his  account  and  risk.  The  sale  was  made  and  the 
contract  was  held  and  carried  under  and  pursuant  to  an 
agreement  made  between  the  parties  on  or  about  the  14th 
day  of  October,  1882,  whereby  it  was  provided  that,  in  con- 
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sideration  of  the  plaintiffs'  making  the  sale  at  the  price  above 
named,  and  holding  and  carrying  the  contract,  the  defend- 
ant would  pay  to  them  a  commission  of  one-quarter  of  a 
cent  on  each  bushel  of  the  corn,  and  would,  from  time  to 
time,  when  required  so  to  do  by  them,  deposit  with  them 
sufficient  moneys  as  margin,  for  their  protection  against  loa» 
in  the  transaction.  Pursuant  to  the  agreement,  the  defend- 
ant deposited  with  plaintiffs,  in  the  months  of  October  and 
November,  1882,  two  sums,  amounting  to  $600,  as  margin, 
for  the  protection  of  the  plaintiffs  against  loss  in  the  trans- 
action. Subsequently,  by  reason  of  the  advance  beyond  the 
sum  of  70  15*16  cents  per  bushel  in  the  market  price  of  corn, 
the  margin  so  deposited  became  and  was  insufficient  for  the 
protection  of  the  plaintiffs,  and  they  were  then  wholly  un- 
protected against  loss  in  the  transaction.  On  the  22d  of 
November  corn  had  advanced  to  about  85i  cents  per  bushel,, 
and  on  that  day  plaintiff  sent  to  the  defendant  this  letter : 
^'  Please  send  us  check  for  $550  margin,  on  open  deal 
through  us  in  Chicago."  On  the  same  day  the  defendant^ 
writing  to  one  of  the  plaintiffs,  acknowledged  the  receipt  of 
the  letter,  and  said : 

^^  I  take  the  liberty  of  addressing  you  personally,  as  you 
have  some  knowledge  of  me.  I  sold  a  boat  load  of  corn, 
year  delivery,  and  paid  $400  margin.  I  then  paid  $200 
more.  You  ask  me  for  $550  more.  This  I  cannot  spare 
from  my  business  at  present ;  but  if  agreeable,  will  give  you 
my  note  for  $600,  feeling  that  the  present  advance  is  only 
caused  by  the  November  shorts,  and  that  with  the  heavy 
arrivals  of  corn  I  will  be  able  to  buy  in  my  short,  and  save 
much,  if  not  all,  of  my  advances.  This  is  the  best  I  can  do 
at  present,  and  trust  it  will  be  acceptable  to  you." 

On  the  next  day,  the  23d,  the  defendant  called  at  plaint- 
iffs' office,  and  had  an  interview  with  the  senior  member  of 
the  firm.  On  the  trial  he  testified  that  in  that  interview  the 
defendant  requested  him  to  buy  the  grain  and  cover  the  con- 
tract ;  and  thereafter,  on  that  day,  the  plantiff  did  buy  the 
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grain  and  cover  the  contract  at  85i  cents.  There  was  thus  a 
loss  upon  the  transaction  of  $1,185,  and  after  applying  the 
9600  deposited  by  the  defendant  as  margin,  there  was  left 
a  balance  of  $585,  and  the  plaintiffs  brought  this  action 
to  recover  that  sum. 

Upon  the  evidence  as  given  on  the  part  of  the  plaintiffs, 
they  were  entitled  to  recover ;  but  the  defendant,  testifying 
to  the  same  interview  of  the  28d  of  November,  denied  that 
he  assented  to  the  purchase  of  the  corn  and  the  closing  of 
the  contract.    He  gives  this  account  of  the  interview : 

^^  Mr.  McGinnis  told  me  he  thought  it  was  better  for 
me  to  buy  in  that  boat  load  of  com«  He  says,  ^  Mr.  Smythe, 
there  is  a  very,  very  uncertain  state  of  affairs  here.  They 
may  drive  it  up  to  a  dollar  a  bushel.  There  is  a  syndicate 
hold  of  it,  and  they  may  drive  it  up.  If  you  take  my  advice, 
you  will  buy  that  boat  load  in.'  It  was  given  in  the  most 
friendly  spirit  to  me.  I  said :  ^  Mr.  McGinnis,  I  have 
risked  so  much  money — I  am  out  $600.  I  am  ready  to  put 
$600  more  up  and  take  my  chances,  but  I  am  thoroughly 
convinced  before  December  is  past,  or  before  it  happens,  we 
will  have  a  tumble  in  corn.'  He  said  :  ^  It  may  or  may  not. 
I  advise  you  to  do  it.'  I  said :  ^  Mr.  McGinnis,  I  appreciate 
your  advice,  but  I  don't  feel  inclined  to  spare  the  money 
from  my  business.'  He  said :  *  I  advise  you  to  do  it.  Let 
us  help  you  buy  it.  We  will  take  whatever  ready  money 
you  can  give,  and  we  will  take  your  note  for  a  short  date 
for  the  balance.'  I  said :  ^  Mr.  McGinnis,  I  will  think  it 
over ; '  and  I  went  out,  and  I  never  saw  Mr.  McGinnis  after 
that  date  until  yesterday." 

After  this  interview,  on  the  same  day,  without  any  further 
cpmmunication  with  the  defendant,  the  plaintiffs  purchased 
the  com,  and  closed  the  contract,  and  charged  the  loss  to 
the  defendant. 

It  was  a  question  of  fact  for  the  jury  to  determine  whether 
the  version  of  that  interview  given  by  McGinnis,  or  that 
given  by  the  defendant,  was  the  true  one ;  and  they  found 
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in  favor  of  the  defendant,  and,  as  we  must  assume,  found 
his  version  to  be  true.  It  is  a  fair  inference  from  the  evi- 
dence of  the  defendant  that  the  plaintifis  waived  the  per- 
emptory demand  they  had  made  upon  him  the  day  before 
for  more  margin,  and  that  they  were  willing  that  he  should 
take  more  time  to  consider  what  he  would  do.  The  jury 
may  have  found  that,  when  he  declined  their  advice  that  he 
should  buy  in  the  grain  and  cover  the  contract,  they  did  not 
inform  him  that  they  should  insist  upon  doing  it ;  but  that 
they  listened  to  his  suggestions,  and  assented  to  his  proposi- 
tion  to  think  the  matter  over.  After  such  an  interview, 
they  had  no  right  immediately,  and  without  any  further 
notice  to  the  defendant,  or  any  futher  demand  upon  him, 
to  close  the  contract.  It  follows  from  the  views  we  have 
expressed  that  the  requests  to  charge  made  by  the  plaintiffs 
to  the  court  were  properly  refused. 

No  question  was  made  at  the  trial  as  to  the  proof  or 
measure  of  damages,  and  therefore,  as  to  that,  there  is  noth- 
ing for  us  to  review. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rugbb,  Ch.  J.,  dissenting,  and  Ba« 
PATiTiO,  J.,  not  voting. 
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Geobob  W.  Long,  Appellant,  v.  The  Millbbtok  *Ibon 

Company,  Respondent. 

Court  of  Appeals^  Jamuiry  26,  1886. 
Afi&rming  same  oaBe,  30  Hun,  216,  Mem. 

Evidence.  Vary  vritten  contract. — A  written  contract,  which  is  clear 
and  unambiguous,  and  contains  neithj^r  patent  nor  latent  am- 
biguity, embodies  the  agreement  and  speaks  the  language  of  the 
parties,  and  parol  evidence  is  inadmissible  to  add  to  or  take  from 
the  language  used,  and  to  give  any  other  meaning  to  the  contract 
than  its  language  imports. 

This  was  an  action  to  recover  damages  for  the  cutting 
and  carrying  away  of  certain  timber,  and  was  based  on  a 
written  contract  of  which  the  following  is  a  copy  : 

"  That  the  party  of  the  first  paii;,  for  and  in  considera- 
tion of  $2.85  for  the  wood  for  100  bushels  of  coal,  hereby 
agrees  to  sell  to  the  party  of  the  second  paii;  all  the  hard 
wood  on  three  certain  pieces  described  as  follows  :  One  lot 
known  as  the  '  Mill  Lot,'  purchased  of  Henry  and  Ephraim 
Alderman,  and  containing  155  acres,  be  the  same  more  or 
less ;  one  lot  purchased  of  the  same,  containing  145  acres  ; 
and  one  lying  north  of  these  lots,  but  adjoining,  containing 
200  acres,  more  or  less,  and  purchased  of  Rufus  L.  Mason 
and  Charles  Taylor.  The  party  of  the  second  part  hereby 
agreeing  to  cut  sufficient  wood  for  at  least  100,000  bushels 
of  coal  per  year,  the  year  commencing  April  1, 1870  ;  and 
it  is  further  understood  and  agreed  by  and  between  the 
parties  to  this  instrument  that  the  measurement  of  the  coal 
shall  be  ascertained  by  the  measurement  of  the  cars,  or  by 
a  coal-measuring  box  at  the  kilns.  The  terms  of  payment 
to  be  as  follows,  viz. :  $500  on  the  signing  of  this  contract ; 
S1,000  September  15th,  next ;  and  thereafter  the  wood  to 
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be  paid  for  once  in  three  months,  commencing  April  1, 1870. 
Semi-annual  interest  on  all  advances  to  be  paid  by  the  party 
of  the  first  part,  and  all  advances  to  be  paid  back  by  the 
party  of  the  first  part,  in  equal  amounts,  quarterly  from 
the  products  of  the  wood  on  the  last  150  aci'es  of  land.  The 
party  of  the  first  part  having  the  privilege  of  reserving  from 
the  above-described  lands  logs  sufficient  for  100,000  feet 
of  hardwood  lumber,  with  the  express  understanding  that 
these  logs  are  to  be  marked  and  taken  fi*om  the  land  no  faster 
than  the  coal  wood  is  chopped,  and  that  they  are  to  be  cut 
in  a  manner  not  to  intei*fere  with  the  chopping  of  the  coal 
wood  by  the  parties  of  the  second  part.  The  party  of  the 
first  part  reserving  1,500  cords  hard-wood  from  the  above 
lands,  one-half  to  be  cut  on  the  south  end  of  the  tract, 
and  the  balance  on  the  north  end,  or  where  the  soft  timber 
is  being  cut;  this  clause  intending  to  stipulate  that  this 
reservation  of  wood  shall  be  at  a  fair  average  distance  from 
the  depot,  and  in  a  fair  average  locality  as  to  ground  and 
feasibility  of  getting  the  wood." 

On  the  3d  of  January,  1872,  the  same  parties  entered 
into  another  contract,  of  which  the  following  is  a  copy  : 

"Whereas,  George  P.  Holcombe,  of  Lebanon  Springs, 
N.  Y.,  and  the  Millertou  Iron  Company,  of  North'  East, 
N.  Y.,  Jiave  a  contract  for  wood  or  charcoal,  and  now  wish 
to  annul  said  contract,  by  sale  and  purchase  outright  of 
said  wood  described  in  said  contract ;  now,  therefore,  I,  the 
said  George  P.  Holcombe,  hereby  agree  to  sell  to  the  said 
Millerton  Iron  Company  all  the  hard-wood  on  said  tract 
of  land  as  described  in  said  contract,  with  the  privilege  of 
ten  years  to  remove  the  wood  or  coal,  for  the  sum  of 
$5,200,  payments  to  be  made  as  follows,  viz :  mortgages  $3,500 
to  be  assumed  bv  the  said  Millerton  Iron  Co.,  as 
follows :  $1,000  to  Henry  and  Ephraim  Alderman,  April  1, 
1872,  and  $1,000,  April  5,  1873,  to  the  same  parties,  and 
the  sum  of  $1,600  to  Charles  Taylor,  April  15, 1872,  in  all 
$3,500 ;  and  the  balance  of  $1,700  as  follows :  $250,  Janu- 
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ary  4, 1872;  ^00  Jauuarj  15, 1872 ;  and  $950  from  March 
1  to  March  10, 1882 ;  or  the  said  Millerton  Iron  Company 
may  have  the  privilege  of  having  the  standing  timber  on 
said  lots  estimated,  and,  upon  an  understanding  and  agree- 
ment as  to  the  number  of  cords  of  hai'd-wood  standing  on 
the  tract  being  reached  by  the  two  parties,  then  the  said 
Holcombe  hereby  agrees  to  discount  150  cords  of  wood 
for  every  1,000  cords  of  wood  on  the  tract;  selling  the 
timber  standing,  after  said  deduction  is  made,  to  the  said 
Millerton  Iron  Company,  for  $1.25  per  cord,  and  giving 
them  the  privilege  of  ten  years  to  remove  the  wood  or 
coal ;  in  either  case  the  mortgages  to  be  assumed  and  paid 
by  the  Millerton  Iron  Company,  and  the  balance  to  be  paid 
the  said  Holcombe,  on  the  basis  of  the  payments  as  specified 
aboye  upon  the  terras  of  sale  for  $5,200.  The  Millerton 
Iron  Company  on  their  part  hereby  agree  to  take  the  above- 
described  wood  on  one  of  the  above  propositions,  which 
proposition  they  accept  to  be  made  known  and  declared 
within  thirty  days  from  date,  or  by  February  10, 1872. 
And  it  is  expressly  understood  that  any  money  paid  the 
said  Holcombe  by  the  said  Millerton  Iron  Company  on  and 
after  January  4,  1872,  on  account  of  said  wood  shall  apply 
on  this  purchase  as  a  payment.  And,  in  case  the  above 
purchase  is  completed,  then  the  said  Millerton  Iroji  Com- 
pany, within  a  period  of  one  year,  agree  to  build  one  more 
kilnatDanby,  and  increase  their  contract  for  coal  from 
that  point  to  120,000  bushels  per  year,  this  to  be  done  upon 
condition  that  the  kilns  at  Danby  are  run  to  advantage." 

The  defendant  elected  to  accept  the  first  proposition  con- 
tained in  the  last  contract  to  wit,  to  pay  the  gross  sum  of 
$5,200  for  all  the  wood  embraced  in  the  contract,  and  such 
consideration  was  accordingly  paid  by  defendant. 

On  the  trial  plaintiff  offered  to  prove  acts,  statements 
and  declarations  of  the  parties  at  the  time,  and  after  the 
making  of  the  contract,  showing  that  the  timber  in  litiga- 
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tiou  was  not  understood  by  the  parties  to  be  covered  by 
the  contract.    The  offer  was  excluded  on  objection. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  judgment  entered  on  report  of 
the  referee,  dismissing  the  complaint. 

James  Lansing^  for  appellant. 

E%ek  Cowen^  for  respondent. 

Earl,  J. — The  only  question  for  our  consideration  is 
whether  the  evidence  offered  and  excluded  by  the  referee 
should  have  been  received.  We  think  the  second  contract^ 
which  fixes  the  rights  of  the  parties,  is  perfectly  clear  and 
unambiguous ;  and  that,  under  it,  the  defendant  acquired 
the  right  to  all  the  hard  wood  upon  the  lands  referred  to 
therein.  Under  the  first  contract  the  defendant  was  to  cut 
sufficient  wood  for  at  least  100,000  bushels  of  coal  in  each 
year,  and  was  to  pay  therefor  at  the  rate  of  $2.85  for  each 
hundred  bushels  of  coal,  and  the  measurement  of  the  coal 
was  to  be  ascertained  by  the  measurement  of  the  cars,  or 
by  a  coal-measuring  box  at  the  kilns :  and  Holcombe  reserved 
the  lumber  and  cord-wood  to  be  taken,  under  the  circum- 
stances and  in  the  manner  particularly  specified.  The  new 
contract  was  intended  to  accomplish  the  purchase  outright 
— that  is,  in  bulk,  at  once  and  unconditionally — of  all  the 
wood  described  in  the  first  contract.  Now  what  wood  was 
described  in  the  'fii-st  contract?  Clearly  all  the  hard-wood 
on  the  three  parcels  of  land  mentioned.  Under  the  second 
contract  it  was  optional  with  the  defendant  to  take  all  the 
hard-wood  at  the  gross  sum  of  $5,200,  or  at  $1.25  per  cord, 
the  quality  to  be  estimated  and  thus  ascertained  by  agree- 
ment. Under  the  first  contract  it  was  optional  with  Hol- 
combe to  reser\  e  or  not  the  lumber  mentioned.  Was  the 
defendant  to  pay  the  gross  sum,  $5,200,  for  the  hard-wood, 
leaving  it  still  optional  with  Holcombe  to  make  the  reserva- 
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tion  ?  Was  it  to  pay  the  gross  sum  leaving  Holcombe  the 
right  to  reserve  hard-wood  worth,  in  the  tree,  $2,500  ?  Any 
reservation  whatever  of  hard-wood  is  clearly  in  conflict 
with  the  plain  language  of  the  last  contract.  That  must 
be  held  to  embody  the  agreement,  as  it  speaks  the  language 
of  the  parties.  There  is  neither  patent  nor  latent  ambi- 
guity in  the  contract,  and  parol  evidence  was  inadmissible 
to  add  or  to  take  from  the  language  used,  and  to  give  any 
other  meaning  to  the  contract  than  its  language  imports* 
There  is  no  word  or  phrase  therein  which  needs  any  expla- 
nation. 

The  language  of  the  contract  also  includes  in  the  sale  the 
sprouts  or  young  trees.  They  were  not  excepted,  and  it 
is  neither  impossible  nor  even  highly  improbable  that  they 
should  be  included.  The  defendant  was  bargaining  for  all 
the  hard-wood,  and  paying  a  gross  sum  therefor  and  within 
the  ten  years  the  small  trees  would  become  much  larger. 
It  is  not  reasonable  to  suppose  that  parties  making  a  con- 
tract to  settle  all  doubts  and  to  remove  all  difficulties  would 
leave  a  chance  for  dispute  over  the  size  of  growing  small 
trees.  We  think  there  is  no  rule  of  law  which  would  jus- 
tify the  reception  of  the  evidence  offered.  If  by  mistake 
or  fraud,  the  written  contract  did  not  express  the  agree- 
ment of  the  parties,  Holcombe  should  have  had  it  reformed 
or  corrected.  As  it  is,  it  is  a  perfect  answer  to  plaintiff's 
claim. 

The  judgment  should  be  affirmed,  with  costs. 

RuGER,  Ch.  J.,  Miller  and  Finch,  J  J.,  concur ;  Rapallo* 
Andrews  and  Danforth,  J  J.,  dissent. 
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Abthxjb  C.  Bigelow,  Respondent,  v.  James  Lboo,  Ap- 
pellant. 

Cfourt  €f  Appedla,  March  26,  1886. 

1.  Order  denying  new  tricU, — Not  reoieuKtble.  An  order  denying  a  motion 
for  a  ne^  trial  made  upon  tlie  minutes  of  tlie  Judge,  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence  and 
excessive,  is,  so  far  as  it  depends  upon  the  weight  of  evidence, 
not  reviewable  in  the  court  of  appeals. 

%  Mdoaure  of  damages, — The  measure  of  damages  for  breach  of  contract 
on  sale  of  goods  by  the  purchaser,  is  the  difference  between  the 
market  value  of  the  goods  at  the  time  of  the  breach  of  contract, 
and  the  price  at  which  the  purchaser  agreed  to  take  them. 

d.  Same,  AwHon. — ^The  price  obtained,  after  such  breach,  upon  a 
resale,  within  a  reasonable  time,  although  at  auction,  is  evidence 
of  the  market  value  of  an  article,  and  to  be  allowed  such  weight 
as  the  circumstances  of  the  sale  entitle  it. 

4.  Shidence.  ScUee  nole, — An  offer  by  defendant's  counsel  to  show  that 
a  sales  note,  introduced  by  plaintiff's  counsel  without  objection, 
was  a  mere  memorandum,  which,  according  to  the  custom  of 
brokers  and  dealers  dn  wool,  amounted  to  a  proposition  which 
might  be  rejected  or  accepted  by  either  side,  and  which,  until 
rejected  or  accepted  by  both,  was  left  open,  is  properly  refused. 
The  terms  of  the  note  are  of  no  importance,  unless  the  persons 
signing  it  were  in  fact  the  brokers  or  agents  of  the  part  for  whom 
they  profess  to  act,  nor  unless  the  contract,  expressed  by  these 
terms,  was  one  which  they  were  authorized  to  make ;  and  even  ' 
in  such  case,  no  usage  can  control  the  rule  of  law  applicable  to 
its  construction. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  contract  of  sale  of  a  quantity  of  wool  by  plaint- 
tiff  to  defendants.  On  the  trial,  the  principal  question  was 
as  to  the  terms  of  the  contract,  and  this  the  jury  found  in 
favor  of  plaintiff. 

Appeal  from  judgment  of  the  general  term,  affirming  a 
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judgment  in  favor  of  the  plaintiff  entered  upon  a  verdict  of 
a  jury,  and  also  affirming  an  order  denying  a  motion  for  a 
new  trial. 

Mr.  Thain^  for  appellants. 

Mr.  Ward^  for  respondent. 

Danforth,  J. — The  complaint  states  that  in  January 
1888,  the  plaintiff  (doing  business  in  Boston  under  the  name 
of  Arthur  C.  Bigelow  &  Co.)  sold  the  defendants  a  certain 
lot  of  wool,  viz.,  34,888  pounds  at  thirty-five  and  a  half  cents 
per  pound ;  that  a  portion  of  the  wool  was  delivered  to  the 
defendants,  but  they  refused  to  take  the  balance,  to  his 
damage,  $1,176.08.  The  answer  of  the  defendants  is  a  sub- 
stantial denial  of  these  allegations,  coupled,  however,  with 
a  statement  that  at  the  time  referred  to  they  looked  at  the 
wool,  and  made  an  agreement  to  buy  of  the  plaintiff  a  cer- 
tain portion,  viz.,  thirty  bags  of  it  at  the  price  named,  and 
if,  upon  examination,  that  proved  satisfactory,  to  purchase 
the  remainder  at  the  same  price  per  pound ;  that  upon  ex- 
amination of  the  wool  delivered  they  found  in  it  too  much 
stuffing,  or  as  it  is  explained,  unwashed,  unmerchantable 
wool,  and  they  thereupon  refused  to  accept  it  and  so  notified 
the  plaintiff.  They  also  set  up  that  a  portion  of  the  wool 
received  by  them  proved  to  be  of  an  unmerchantable  quality, 
and  they  returned  it  to  the  plaintiff,  at  the  same  time  pay- 
ing him  the  sum  of  $1,867.84  as  the  full  amount  of  the  pur- 
chase-money for  the  wool  so  received,  after  deducting  that 
rejected  and  returned. 

Upon  the  trial  of  these  issues  evidence  was  given  by  both 

parties  and  submitted  to  the  jury,  under  directions  by  the 

trial  judge  that  from  it  they  should  determine  what  were 

the  terms  of  the  contract  between  the  parties — whether  they 

were  as  stated  in  the  complaint,  or  as  stated  in  the  answer. 

If  the  former,  then  the  defendants  were  bound  to  take  the 

remainder  of  the  wool ;  but  if,  on  the  other  hand,  the  con- 
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tract  was,  as  set  up  in  the  answer,  for  a  sale  of  the  thirty 
bags  to  be  delivered  at  once,  a  conditional  sale  of  the  re- 
mainder, in  case  the  thirty  bags  turned  out  good,  then  if 
they  proved  to  be  good  it  came  to  the  same  thing.  ^^  If  not, 
however,  then  the  defendants  were  entitled  to  be  relieved 
from  their  contract,  and  were  not  obliged  to  take  the  rest 
of  the  wool."  There  was  some  modification  of  the  charge 
upon  suggestion  of  the  defendants'  counsel,  and  apparently 
it  was  then  satisfactory  to  him.  No  point  against  it  is  pre- 
sented on  this  appeal,  nor  was  any  claim  mad^  at  the  trial 
that  the  questions  submitted  were  not  warranted  by  the 
evidence,  or  that  it  was  insufficient  to  authorize  a  recovery 
by  the  plaintifiF.  A  motion,  however,  was  made  upon  the 
minutes  of  the  judge  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence  and  excessive. 
It  was  denied.  The  same  question  is  raised  here  by  an  ap- 
peal from  the  order.  So  far  as  it  depends  upon  the  weight 
of  evidence,  it  was  not  reviewable  in  this  court.  Young  v. 
Davis,  80  N.  Y.  134 ;  Barrett  v.  Third  Ave  R.  R.  Co.  45  id. 
628. 

As  to  the  damages,  the  court  charged  the  jury  that,  if 
their  verdict  was  for  the  plaintiff,  it  should  be  the  difference 
"between  the  market  value  of  the  wool  at  the  time  of  the 
breach  of  the  contract,  and  the  price  at  which  the  defend- 
ants had  agreed  to  take  it."  This  is  not  only  the  general 
measure  of  damages  in  such  cases,  but  no  exception  was 
taken  to  the  charge  in  this  respect,  and  it  became  the  rule 
by  which  both  parties  were  bound.  The  refusal  of  the  de- 
fendants to  take  the  wool  was  on  the  12th  of  January.  It 
was  sold  at  auction  on  the  19th,  after  notice  to  the  defend- 
ants, and  the  court  charged  that  the  price  then  realized 
might  be  taken  in  to  consideration  in  fixing  the  market  value. 
Complaint  is  now  made  of  this  direction.  It  was  not  ex- 
cepted to  at  the  trial.  It  was  proper  in  itself.  The  price 
obtained  after  such  default,  upon  a  resale,  within  a  reason- 
able time,  ^though  at  auction,  is  evidence  of  the  market 
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value  of  an  article,  and  to  be  allowed  such  weight  as  the 
circumstances  of  the  sole  entitle  it  to.  Gill  v.  McNamee> 
42  N.  Y.  44. 

In  the  course  of  the  trial  the  plaintiff  introduced  in  evi- 
deipce,  without  objection  by  defendants,  a  sales  note,  dated 
^'  Boston,  January  10, 1888,"  in  these  words : 

^  Sold  for  account  of  Mess.  A.  C.  Bigelow  &  Co.  Boston, 
to  Mess.  James  Legg  &  Co.  Mapleville,  R.  L,  802,  85,000  lbs. 
Michigan  x  fleece  wool.  Like  80  bags  shipped  January  8, 
1888.  Wool  to  be  handled  by  Mills  &  Coffin  at  85ic.  p.  lb. 
Fare.    Terms,  net  cash. 

^  MILLS  &  COFFIN,  Brokers. 

This  note  was  in  duplicate.  A  copy  was  sent  by  the 
brokers  to  each  party  on  the  day  of  its  date.  The  defend- 
ants' counsel  offered  to  show  that  this  sales  note  was  a  mere 
memorandum  which,  according  to  the  custom  of  brokers 
and  dealers  in  wool,  amounted  to  a  proposition  which  might 
be  accepted  or  rejected  by  either  side,  and  which,  until  re* 
jected  or  accepted  by  both,  was  left  open.  This  was  objected 
to,  the  objection  sustained,  and  exception  taken  by  the  de- 
fendants. We  think  it  cannot  prevail.  The  terms  of  the 
note,  however  comprehensive,  are  of  no  importance,  unless 
the  persons  signing  it  were  in  fact  the  brokers  or  agents  of 
the  party  for  whom  they  professed  to  act,  nor  unless  the 
contract  expressed  by  these  terms  was  one  which  they  were 
authorized  to  make.  If  that;  in  question  was  of  such  char- 
acter, no  usage  could  control^  the  rule  of  law  applicable  to 
its  construction.  The  defendants  did  in  fact  return  the  note 
or  sales  contract  in  a  letter,  the  words  of  which  were  also 
before  the  jury.  Whether  they  amounted  to  a  repudiation 
of  the  contract,  or  a  disavowal  of  the  authority  of  the  bro> 
kers,  was  a  question  which  might  have  been  submitted  to 
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them  had  the  defendants  desired.  They  neither  asked  that 
nor  did  they  raise  any  question  as  to  the  original  employ- 
ment of  the  brokers. 

We  find  no  error  in  the  proceedings,  and  think  the  judg- 
ment appealed  from  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 


JoHK  OiiABK,  Respondent,  v.  The  MAimATTAH  Railway 

Company,  Appellant 

ComriaJ  Afpeala,  March  26, 1886. 

EiMmtnaHon  qfvf&nesa  under  seOian  872  qf  tKe  Code.— Where  the  testi- 
mony of  a  dying  witness  was  taken  and  finished  by  a  referee  late 
on  Saturday  night,  and  it  was  agreed  by  counsel  that  the  minutes 
be  written  up  by  the  stenographer,  and  subscribed  by  the  witness, 
the  following  Monday,  and  It  was  done  accordingly  in  the  absence 
of  both  counsel,  after  it  had  been  read  over  to  the  witness,  and  it 
is  not  claimed  that  any  harm  or  prejudice  came  to  the  plaintiff 
from  so  doing,  the  counsel  for  the  plaintiff  waived  his  right  to  be 
present,  and  the  court,  erred  in  suppressing  it. 

An  application  was  made  to  suppress  a  deposition  de  bene 
esse  on  the  ground  that  it  was  read  over  to  and  subscribed 
by  the  witness  in  the  absence  of,  and  without  notice  to  the 
plaintifiTs  attorney.  The  defendant  had  the  testimony  of  a 
dying  witness  taken  by  a  referee  under  sections  876,  880  of 
the  Code.  It  was  completed  late  Saturday  night  and  the 
stenographer  did  not  write  out  his  notes,  and  it  was  agreed, 
without  objection  on  the  part  of  plaintifiTs  counsel,  that  the 
minutes  be  written  up  and  subscribed  on  the  following 
Monday,  which  was  done,  in  the  absence  of  both  counsel. 
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Appeal  from  an  order  of  the  geueral  term  affirming  an 
order  of  the  special  term  granting  a  motion  to  suppress  the 
said  deposition. 

Edward  S.  RapallOy  for  appellant. 

Chauneey  S.  Truax^  for  respondent. 

Per  Cubiam. — It  is  not  claimed  that  any  harm  or  prej- 
udice came  to  the  plaintiff  because  the  deposition  was  read 
to  and  subscribed  by  the  witness  in  the  absence  of  his 
counsel.  We  have  carefully  considered  all  the  facts  appear- 
ing in  the  affidavits,  and  are  of  opinion  that  plaintiffs  counsel 
roust  be  held  to  have  waived  his  right  to  be  present  at  or  to 
have  notice  of  the  reading  of  the  deposition  to  the.  witness 
on  the  Monday  after  it  was  taken,  and  that,  therefore,  the 
court  erred  in  suppressing  it.  The  orders  of  the  general  and 
special  terms  should  be  reversed,  and  the  motion  deniedi 
with  costs  of  the  appeal  to  the  general  term  and  to  this  ooart» 
and  ten  dollars  costs  of  the  motion. 

All  concur,  except  Rapallo,  J.,  absent. 
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People  of  the  State  of  New  Tobk,  Respondent,  i;. 

MioxjBL  Chacon,  Appellant. 

Court  qf  Appeals,  April  13,  1886. 

1.  Svidenoe,    Otjection  muBt  be  madeprompay. — Where  counsel,  on  cross- 

examination,  observes  that  the  witness  is  not  answering  a  ques- 
tion by  "yes  or  no  "  when  so  directed,  but  is  pix)ceedlng  to  give 
an  answer  which  has  once  been  stricken  out,  he  should  stop  the  wit- 
ness and  arrest  the  answer.  He  cannot  lie  by  and  speculate  on 
the  chances  of  first  hearing  what  the  witness  will  testify,  and, 
if  the  testimony  proves  unsatisfactory,  then  move  to  strike  it  out. 
In  such  case,  the  matter  generally  rests  in  the  discretion  of  the 
court,  and  is  not  reviewable. 

2.  Same.     UnimpartarU  emdence. — ^The  refusal  of  the  court  to  strike  out 

evidence,  in  a  criminal  action,  which  could  not  have  influenced  the 
verdict,  furnishes  no  reason  for  a  reversal  of  the  conviction. 

The  defendant  was  convicted  of  murder  in  the  first  degree. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court,  affirming  judgment  of  conviction. 

Charles  S.  Spencer^  for  appellant. 

DeLancey  Nicoll^  for  respondent, 

Eabl,  J. — The  defendant  was  convicted  of  shooting  with 
a  pistol,  and  thus  murdering,  Maria  Williams,  in  the  city  of 
New  York,  on  the  20th  day  of  June,  1884.  The  killing  is 
undisputed,  and  there  was  abundant  evidence  of  premedi- 
tation and  deliberation  to  justify  the  conviction.  We  have 
only  to  deal  with  exceptions  taken  at  the  trial,  and  but  one 
of  those,  ^bout  which  there  was  a  difference  of  opinion 
among  the  judges  composing  the  general  term,  is  of  sufficient 
importance  to  require  special  notice. 

Munro  Williams,  the  husband  of  the  victim,  was  the 
principal  witness  for  the  prosecution.    He  was   the  only 
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pel  son  beside  the  defendiint  who  saw  the  killing,  and  who 
testified  to  what  took  place  at  the  time.  He  testified  that 
he  and  his  wife  stood  near  each  other,  and  that  the  defend- 
ant fired  three  shots,  two  at  him,  and  one,  the  fatal  shot,  at 
her.  Upon  cross-examination  by  defendant's  counsel, 
Williams  was  asked  questions,  and  gave  answers,  as  follows  : 

"  Q.  Wby  do  you  tell  this  jury  that  the  two  fii'st  shots 
were  fired  at  you,  and  that  that  last  shot  was  fired  at  this  poor 
girl,  who  is  dead  ?  A.  Because  I  was  in  the  bedroom  door, 
and  that  was  the  shot  that  struck  her.-  Q.  Have  you  any 
other  reason  to  say  that  the  third  shot  was  fired  at  your  wife 
except  you  moved  your  position?  A.  No  reason  more  than 
he  had  threatened  to  kill  her,  and  that  was  his  only  op- 
portunity. [On  motion  of  defendant's  counsel  the  court 
struck  out  his  answer.]  Q.  Now,  sir,  did  you  ever  hear  * 
this  man  make  a  threat  against  your  wife  ?  A.  Not  in  my 
presence.  [On  motion  of  defendant's  counsel  the  court  also 
struck  out  this  answer.]  Q.  Now,  I  again  ask  you  this : 
You  have  testified  to  this  jury  that  the  first  two  shots  were 
fired  at  you  ?  A.  Yes,  sir.  Q.  Now,  sir,  can  you  give  to 
this  jury  any  reason  why  they  were  fired  at  you?  I  ask,  of 
your  own  knowledge,  can  you  give  us  any  reason,  aside  from 
the  fact  that  you  had  stepped  one  side,  for  telling  us  that  he 
fired  that  last  shot  at  youf  wife  ?  Yes  or  no  ?  A.  The  only 
reasons  I  could  give  is  that  he  has  threatened  to  take  her 
life  and  that  was  his  only  opportunity,  and  he  fired  at  her. 
[The  counsel  for  the  defendant  moved  to  strike  out  this 
answer,  and  the  court  denied  the  motion,  and  he  excepted.] 
Q.  I  again  ask  you*  if  you  ever  heard  him  make  any  such 
threat?  A.  Not  in  my  presence.  [The  counsel  for  the 
defendant  again  moved  to  strike  out  the  evidence  as  to  the 
threat,  and  the  court  denied  the  motion,  and  he  excepted."] 

These  two  exceptions  are  now  claimed  by  the  counsel  for 
the  defendant  to  have  been  well  taken,  and  to  point  out  a 
serious  error,  for  which  this  judgment  should  be  reversed. 
We  think  otherwise.    As  to  the  first  exception,  the  witness 
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was  asked  to  answer  the  question  "  Tes  or  no/'  and  when 
the  defendant's  counsel  observed  that  he  was  not  answering 
the  question  in  that  way,  and  was  proceeding  to  give  the 
same  answer  which  had  once  been  stricken  out,  he  should 
have  stopped  the  witness  and  arrested  the  answer.  He  could 
not  lie  by,  and  speculate  on  the  chances  of  first  hearing  what 
the  witness  would  testify  to,  and  then,  when  he  found  the 
testimony  unsatisfactory,  move  to  strike  it  out.  Quin  v. 
Lloyd,  41  N  .Y.  849.  Whether  the  court  will,  under  such 
circumstances,  strike  out  an  answer  given,  generally  rests 
in  its  discretion,  which  is  not  reviewable.  As  to  the  second 
exception,  the  answer' was  fairly  a  response  to  the  question. 
It  was  substantially  that  he  had  never  heard  the  threat. 

A  still  further  answer  to  both  of  these  exceptions  is  that 
the  evidence  was  not  of  the  least  importance,  and  could 
not,  in  our  judgment,  have  harmed  the  defendant.  The 
defendant  bought  the  pistol  and  cartridges  the  day  before 
the  killing.  One  witness  testified  that  about  two  hours 
before  the  shooting,  she  saw  the  defendant  load  a  revolver, 
which  he  had  in  his  hand,  put  it  in  his  pocket,  and  then  go 
into  the  apartments  occupied  by  Williams  and  his  wife. 
Another  witness  testified  that  about  a  week  before  the  shoot- 
ing she  saw  the  defendant  have  a  pistol,  and  heard  him  say 
that  he  bought  it  to  kill  Mrs.  Williams  with.  Still  another 
witness  testified  that  in  February  before  the  shooting  he 
heard  Mrs.  Williams  tell  defendant  that  her  husband,  who 
had  for  some  time  been  absent,  expected  to  return,  and  he 
then  said  that  if  he  came  back  he  would  kill  both  him  and 
her.  He  tried  to  conceal  himself  after  the  shooting,  and,  after 
his  arrest,  said  to  two  police  officers,  as  they  testified,  that 
he  killed  her  because  she  did  not  keep  her  promise  to  live 
with  him. 

The  defendant,  as  a  witness  in  his  own  behalf,  however, 
testified  that  he  fired  the  three  shots  at  Mr.  Williams  in 
self-defense,  and  accidentally  and  unintentionally  hit  Mrs. 
Williams,  and  he  denied  the  threats  and  confessions  testi- 
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fied  to  by  the  witnesses  for  the  prosecution.  The  case 
against  the  defendant  was  so  strong,  and  his  murderous  intent 
and  his  threats  were  so  fully  proven,  that  evidence  that 
Williams  had  heard  of  the  threats,  particularly  after  the 
court  had  just  stricken  out  similar  evidence  as  hearsay, 
could  not  have  influenced  the  verdict ;  and  the  refusal  to 
strike  out  the  evidence,  therefore,  furnishes  no  reason  for 
a  reversal  of  the  conviction.  Code  Crim.  Pro.,  §  642,  etc. 
We  believe  no  error  was  committed  upon  the  trial  preju- 
dicial to  the  defendant,  and  that  the  judgment  should  bo 
affirmed. 

All  concur,  except  Rapallo,  J.,  absent 


&.  CoBNELL  Whttb,  Respondent,  v.  The  Old  Domuhon 

Steamship  Company,  Appellant. 

Cfowriqf  Appeals,  April  13,  1S86. 

t  QueeHon  qf /act— Where  all  the  issues  involved  in  the  merits  of  the 
controversy  are  the  subjects  of  conflicting  and  contradictory 
testimony,  the  court  of  appeals  is  not  authorized  to  review  the 
determination  of  the  jury,  though  this  court  might  have  arrived^ 
upon  the  evidence, if  presented  as  an  original  question,  at  a  differ- 
ent conclusion. 

2.  Emdence,    Offer, — An  offer  to  prove  a  fact,  already  sworn  to  and 

admitted  in  the  case,  is  immaterial,  and  properly  excluded. 

3.  Bamt.     Compromiae, — The  admission  of  a  distinct  fact,  which  in 

itself  tends  to  establish  a  cause  of  action  or  defense,  is  not  rendered 
Inadmissible  from  the  circumstance  that  it  was  made  during  dis« 
cusslon  relating  to  a  compromise,  unless  it  is  expressly  stated  to 
be  made  without  prejudice;  but,  if  the  admission  is  of  such  a 
nature  that  the  court  can  see  that  It  would  not  have  been  made, 
except  to  accomplish  the  results  of  the  negotiation,  and  under  an 
agreement,  which  can  be  fairly  implied  from  the  circumstances,, 
that  it  is  not  to  be  used  afterwards  to  the  prejudice  of  the  party 
making  it,  is  not  error  for  the  court  to  exclude  the  evidence. 
8ee  note  at  end  of  case. 
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Action  brought  to  recover  damages  for  alleged  negligence 
of  defendant  in  performing  a  contract  to  tow  a  steamboat 
from  Norfolk  to  New  York. 

Appeal  from  a  judgment  of  the  general  term  entered  upon 
an  order  affirming  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict. 

B.  D.  Benedict  and  Frank  D.  Sturges^  for  appellant. 
Luther  B,  Marshy  for  respondent. 

RuGEB,  Ch.  J. — The  evidence  presented  by  the  record  in 
this  case  is  very  voluminous,  having  occupied  the  trial  court 
nearly  three  weeks  in  its  reception,  and  extending  over  a 
wide  range  of  subjects,  covering  all  the  numerous  issues  of 
fact  involved  in  the  examination  of  questions  relating  to  the 
respective  negligence  in  the  carrier  of  property  charged  with 
the  duty  of  towing  it  upon  the  ocean,  in  the  face  c^f  a  storm, 
to  a  harbor  or  port  of  destination,  and  of  the  owner  of  such 
property  in  authorizing  it  to  be  towed,  when,  as  it  was 
alleged,  it  was  in  an  imperfect  condition,  and  incapable  of 
enduring  the  dangers  naturally  to  be  apprehended  from  such 
a  voyage.  We  think  there  was  not  one  of  the  issues  involved 
in  the  merits  of  this  controversy  which  was  not  the  subject 
of  the  most  conflicting  and  contradictory  testimony,  and, 
whatever  conclusion  we  might  have  arrived  at  upon  the  evi- 
dence if  presented  to  us  as  an  original  question,  we  do  not 
feel  authorized  to  review  the  determination  of  the  tribunal 
specially  selected  by  law  to  investigate  and  determine  such 
questions. 

The  claim  is  made  by  the  appellant  that  as  to  several  of 
the  issues  involved  in  the  merits  of  the  dispute,  questions 
of  law  are  presented  by  undisputed  evidence  in  the  case,  but 
we  are  of  the  opinion,  after  a  careful  reading  of  the  whole 
case,  that  this  claim  is  unfounded,  and  that  every  such  ques- 
tion presented  upon  the  appellant's  points  was  one  of  fact 
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upon  which  the  evidence  was  contradictory.  It  would  be 
quite  a  vain  and  unprofitable  task  to  enter  into  what  must 
necessarily  be,  if  attempted,  a  lengthy  discussion  of  the  facts 
in  the  case,  and  which  must  necessarily  terminate  in  the 
proposition  that  such  questions  were  exclusively  for  the  con- 
sideration of  the  jury,  and  exempted  thereby  from  review 
in  this  court.  They  are,  however,  several  questions,  relat- 
ing to  exceptions  taken  to  the  admission  and  exclusion  of 
evidence  on  the  trial,  which  have  been  the  subject  of  some 
discussion  in  our  consultations,  and  which  we  deem  it  profit- 
able briefly  to  refer  to. 

The  first  of  these  is  an  exception  to  the  exclusion  by  the 
court  of  an  offer  to  prove  certain  facts,  upon  the  cross-ex- 
amiaation  of  the  plaintiff  by  defendant's  counsel,  which  was 
rejected  by  the  trial  court  upon  the  ground  that  it  called  for 
proof  of  an  admission  drawn  from  the  party  during  the  nego- 
tiation for  a  settlement  of  the  controversy,  and  was  therefore 
inadmissible.  The  offer  was  as  follows  :  That  the  plaintiff 
*^  stated  that  he  saw  the  customary  signals  up  before  the 
Rockaway  was  taken  in  tow,  but  that  he  considered  it  a  mat- 
ter of  no  consequence  because  he  had  seen  them  up  repeat- 
edly before  when  no  storm  followed."  One  of  the  acts  of 
negligence  on  the  part  of  the  defendant,  which  the  plaintiff 
claimed  authorized  a  recovery  of  the  damages  occasioned  to 
him  by  the  loss  of  the  Rockaway,  was  that  of  going  to  sea 
in  the  face  of  an  easterly  storm,  after  notice  thereof  by  the 
cautionary  signals,  and  we  have  no  means  of  determining 
the  fact  whether  the  jury  did  not  base  their  verdict,  to  some 
extent,  upon  this  act  of  negligence,  rather  than  others  claimed 
to  be  proved.  It  is  true  that  but  little  stress  was  laid  upon 
this  act  in  the  course  of  the  trial,  and  but  little  time  was 
taken  in  the  examination  of  witnesses  upon  it,  but  still  the 
fact  remains  that  the  question  was  in  the  case,  was  left  to 
the  jury  by  the  court,  and  might  have  been  the  basis  of  their 
verdict.  When,  however,  this  evidence  was  offered,  it  ap- 
peared in  testimony  that  the  plaintiff  had  already  sworn  to 
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the  fact  that  he  did  see  the  cautionary  signals  before  the 
Rockaway  was  taken  in  tow,  and  so  far  as  any  material  fact 
is  embraced  in  the  offer,  it  was  to  prove  an  admitted  fact^ 
and  was  therefore  immaterial.  It  also  appeared  that  the 
alleged  admission  was  made  during  the  course  of  a  nego- 
tiation for  a  settlement,  to  which  the  plaintiff  had  been  invited 
by  the  defendant's  board  of  directors. 

We  are  of  the  opinion  that  the  character  and  substance 
of  the  things  offered  to  be  proved  did  not  bring  it  within 
the  exceptions  to  the  rule  excluding  such  admissions. 
There  is  no  doubt  but  that  the  rule  is  well  established  in 
this  country  that  the  admission  of  a  distinct  fact  which  in 
itself  tends  to  establish  a  cause  of  action  or  defense  is  not 
rendered  inadmissible  from  the  circumstance  that  it  was 
made  during  discussion  relating  to  a  compromise,  unless  it 
is  expressly  stated  to  be  made  without  prejudice  ;  but  if  the 
admission  is  of  such  a  nature  as  that  the  court  can  see  it 
would  not  have  been  made  except  for  the  purpose  of  pro- 
ducing the  objects  of  the  negotiation,  and  under  an  agree- 
ment that  could  fairly  be  implied  from  the  circumstances 
that  it  was  not  to  be  used  afterwards  to  his  prejudice ;  it  is 
not  error  for  the  court  to  exclude  the  evidence.  The  rule 
referred  to  is  founded  upon  public  policy,  and  with  a  view 
of  encouraging  and  facilitating  the  settlement  of  legal  con- 
troversies by  compromise,  which  object  is  supposed  to  be 
obstructed  by  the  fear  entertained  by  litigants  that  such  a 
negotiation  may  be  converted  into  a  trap  to  inveigle  the 
unwary  into  hazardous  admissions.  The  law  therefore  ex- 
cludes such  admissions  as  appear  to  have  been  made  tenta^ 
tively  and  hypothetically,  but  admits  those  only  which 
concede  the  existence  of  a  fact.  Stephens  on  Evidence 
states  the  rule  to  be  that  they  are  inadmissible  ^'  if  made 
under  circumstances  from  which  the  judge  infers  that  the 
parties  agreed  together  that  evidence  of  it  should  not  be 
given  "  (page  62).  Whiarton's  most  recent  work  on  Evi- 
dence says : 
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^^  An  implied  admission  of  liability,  made  a  part  of  the 
negotiations  for  a  compromise,  expressly  for  the  purpose  of 
peace  (whether  such  admission  be  made  under  the  technical 
proviso  *  without  prejudice'  or  not),  will  not  be  received  in 
evidence  against  the  party  making  it  when  its  object  was 
merely  to  suggest  a  scheme  of  settlement."  §  (1082.) 

In  Mead  v.  Degolyer  (16  Wend.  638),  it  was  held  that  an 
admission  by  the  defendant  to  a  person  employed  to  draw 
up  an  account  between  the  parties,  with  a  view  to  settlement, 
that  '*  he  had  agreed  to  pay  the  plaintiff  eleven  dollars  per 
1,000  feet  if  he  would  deliver  all  the  timber  originally  con- 
tracted for,"  was  made  for  the  purpose  of  effecting  a  settle- 
ment, inadmissible;  Judge  CowBN  delivering  a  learned 
dissenting  opinion,  which  was  quoted  from  in  appellant's 
brief.  In  Hartford  Bridge  Co.  v.  Granger  (4  Conn.  142) 
HosMEB,  C.  J.,  says : 

"  The  question  to  be  considered  is,  what  was  the  view  and 
intention  of  the  party  in  making  the  admission— whether 
it  was  to  concede  a  fact  hypothetically,  in  order  to  effect  a 
settlement,  or  declare  a  fact  really  to  exist." 

The  reason  why  the  admission  of  a  special  fact  in  the 
course  of  a  compromise  negotiation  is  allowed  to  be  proved, 
rests  upon  the  obvious  grounds  of  the  improbability  of  a 
party  admitting  a  fact  going  to  his  prejudice,  intentionally 
or  hypothetically,  unless  it  really  existed ;  but  as  to  mere 
opinions,  and  loose  expressions  indicating  the  opinion  of  the 
party  as  to  liability  or  exemption  therefrom,  they  seem  to 
come  within  the  reasons  of  the  rule  excluding  such  admis- 
sions. 

The  admission  received  in  Marvin  v.  Richmond  (8  Denio, 
58),  was  that  of  the  plaintiff  in  the  action,  made  upon  an 
application  by  the  defendant  for  terms  of  settlement.  The 
plaintiff  immediately  refused  to  settle,  saying  substantially 
that  he  had  no  interest  in  the  controversy,  and  would  have 
nothing  to  do  about  a  settlement.  It  is  quit^  clear  that 
such  a  declaration,  made  at  such  a  time  was  not  induced 
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uuder  the  expectation  that  it  was  protected  by  the  fact 
that  negotiations  for  a  compromise  were  pending,  and  that 
the  declaration  was  competent  for  the  reason  that  no  nego- 
tiations for  a  settlement  were  in  fact  being  prosecuted.  The 
learned  judge  writing  in  that  case  gives  illustrations  of  the 
character  of  admissions  which  are  not  protected  by  the 
rule,  such  as  the  admission  of  a  particular  item  in  an  account 
consisting  of  a  number  of  items.  If  this  case  is  authority 
at  all  upon  the  question  it  cannot  extend  further  than  to 
allow  proof  of  the  admission  of  a  specific  fact  made  during 
compromise  negotiations. 

In  Moore  v.  Hitchcock  (4  Wend.  298),  an  admission  by 
a  party  that  a  certain  item  of  account,  which  he  had  never 
legally  assumed  to  pay,  was  properly  charged  against  him, 
was  held  to  be  the  admission  of  a  right,  and  not  of  a  fact, 
and  not  to  bind  the  party  making  it.  See,  also,  Murray  t^. 
Coster,  4  Cow.  685. 

In  this  case  the  rejected  proof  was  as  to  the  opinion  en- 
tertained by  the  plaintiff  of  the  validity  of  one  of  the 
grounds  of  negligence  alleged  by  him,  and  it  might  very 
well  be  that,  for  the  purpose  of  establishing  a  basis  upon 
which  to  commence  or  continue  the  discussion  of  the  terms 
of  a  compromise,  he  should  be  willing  to  narrow  the  points 
for  consideration  or  argument  by  tentative  admissions  as  to 
the  theory  of  the  claimed  liability.  We  think  that  it  was 
no  error  for  the  trial  judge  to  hold,  under  the  circumstances 
of  this  case,  that  the  admission  in  question  was  made 
under  an  implied  agreement  that  it  was  not  thereafter  to 
be  used  against  him. 

It  is  further  urged  by  the  appellant  that  it  was  error  to 
allow  the  declarations  of  Captain  Couch,  made  after  the 
loss  of  the  Rockaway,  as  to  the  cause  of  such  loss,  to  be 
given  in  evidence.  There  is  no  sufficient  objection  to  such 
evidence.  Similar  evidence  to  that  complained  of  had 
already  been  gfiven  by  the  witness  before  any  objection  was 
attempted  to  be  made.     Subsequently,  when  the  witness 
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was  asked,  "  What  occurred  after  the  loss  ?  "  a  general  ob- 
jection of  incompetency  and  immateriality  was  made,  and 
an  exception  taken  to  the  ruling  admitting  the  question* 
Some  unimportant  testimony  was  then  given  in  answer  to 
this  question,  when  the  plaintiff's  counsel  again  asked,. 
**  What  about  going  into  the  Delaware  ?  "  No  objection  was 
made  to  the  inquiry,  and  the  witness  then  repeated  what 
he  had  before  testified  to  without  objection  on  this  subject. 
Even  if  the  objection  had  been  properly  made,  the  repetition 
of  evidence  already  in  the  case,  unobjected  to,  would  not 
have  prejudiced  the  right  of  the  defendant  or  affected  the 
result. 

Many  other  questions  are  raised  by  the  appellant  as  to 
the  admissibility  and  exclusion  of  evidence,  and  upon  the 
instructions  of  the  court,  but  we  think,  so  far  as  there  is 
any  importance  in  them,  they  have  been  sufficiently  and 
satisfactorily  answered  in  the  very  careful,  learned  and  ex- 
haustive opinion  delivered  in  the  court  below,  and  need  no 
further  discussion  by  us. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

POIKT  ON  AnKTHBTOHB  MADB  DXTBINa  AK  ATTEMPTED  GOMPBOMISE. 

Whether  such  admissions  are  competent  or  incompetent,  when  oflfered 
in  evidence,  depends  upon  the  presence  or  absence  of  certain  circum- 
stances which  are  herein  particularly  designated. 

In  Bartlett  v.  Tarboz,  1  Abb.  Ct.  Ap.  Dec,  120,  an  action  was 
brought  to  recover  the  amount  of  four  promissory  notes  made  by  de- 
fendant, aU  of  which  had  been  transferred  to  plaintiff  after  they  were 
overdue.  Before  the  transfer  of  the  notes  to  plaintiff,  his  assignor 
and  defendant  had  an  interview  at  which  they  tried  to  settle.  The 
assignor's  account  books  were  produced,  and  his  account  with  the 
defendant  looked  over  and  examined.  Defendant  claimed  against 
the  assignor  $75  for  political  services,  in  promoting  his  election  to 
the  office  of  district  attorney,  and  that  of  his  brother  to  the  office 
of  sheriff.  Defendant  said  that  the  assignor's  account  was  aU  right, 
and  he  would  allow  it,  if  the  assignor  would  aUow  his.    These  facte» 
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when  offered  in  evidence  upon  the  trial,  were  objected  to  by  the  de< 
fendant  upon  the  ground  that  the  parties  were  negotiating  a  settle- 
ment ;  the  objection  was  overruled,  the  evidence  received,  and  Judg- 
ment rendered  for  plalntlif.  On  appeal  to  the  general  term,  it  affirmed 
the  judgment,  holding  that  the  admission  of  the  correctness  of  the 
account  was  a  distinct  fact,  which  might  be  proved  against  defendant, 
notwithstanding  it  was  coupled  with  an  offer  to  compromise.  The 
court  of  appeals  held,  on  appeal,  that  the  fact  that  parties  were  attempt- 
ing to  settle,  was  no  ground  for  excluding  any  admission  by  the  defend- 
ant of  the  correctness  of  the  assignor's  account  against  him.  It  was  not 
an  offer  or  proposition  made  for  the  purpose  of  effecting  a  settlement, 
but  the  declaration  of  a  fact  after  looking  over  the  item,  viz. :  that  the 
assignor's  account  was  all  right.  The  admissions  of  distinct  facts 
during  negotiation  for  a  settlement  are  always  competent  evidence 
against  the  party  making  them. 

In  White  V.  The  Old  Dominion  Steamship  Co.,  reported  above,  an  ac- 
tion was  brought  to  recover  damages  for  alleged  negligence  on  the 
part  of  defendant  in  the  performance  of  a  contract  to  tow  the  hull  of  a 
steamboat  from  Norfolk  to  New  York.  On  the  trial  an  offer  was  made 
to  show  that  the  plaintiff  stated  that  he  saw  the  customaiy  signals  up 
before  the  steamboat  was  taken  in  tow,  but  that  he  considered  it  a 
matter  of  no  consequence  because  he  had  seen  them  up  repeatedly  be- 
fore when  no  storm  followed.  The  court  excluded  the  offer  upon  the 
ground  that  it  called  for  proof  of  an  admission  drawn  from  the  party 
during  a  negotiation  for  a  settlement  of  the  controversy,  to  which  the 
plaintiff  had  been  invited  by  the  defendant's  board  of  directors,  and 
was,  therefore,  inadmissible.  And  it  was  held  that  the  character  and 
substance  of  the  things  offered  to  be  prove  did  not  bring  them  with  in 
the  exceptions  to  the  rule  excluding  such  admission. 

The  rule  is  well  established  in  this  country  that  the  admission  of 
a  distinct  fact,  which  in  itself  tends  to  establish  a  cause  of  action  or 
defense,  is  not  rendered  inadmissible  from  the  circumstance  that  it 
was  made  during  discussion  relating  to  a  compromise,  unless  It  is  ex- 
pressly stated  to  be  made  without  prejudice.  But,  if  the  admission 
is  of  such  a  nature  as  that  the  court  can  see  that  it  would  not  have 
been  made  except  for  the  purpose  of  producing  the  objects  of  the 
negotiation,  and  under  an  agreement  ^that  can  fairly  be  implied  from 
the  circumstances  that  it  was  not  to  be  used  afterward  to  his  preju- 
dice, it  is  not  error  for  the  court  to  exclude  the  evidence.  This  rule 
is  founded  upon  public  policy,  and  with  a  view  of  encouraging  and 
facilitating  the  settlement  of  legal  controversies  by  compromise,  which 
object  is  supposed  to  be  obstructed  by  the  fear  entertained  by  litigants 
that  such  a  negotiation  may  be  converted  into  a  trap  to  inveigle  the 
unwary  into  hazardous  admissions.    Consequently,  the  law  excludes 
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flnch  admissions  as  appear  to  have  been  made  tentatively  or  hypothet- 
ically,  and  admits  those  only  which  concede  the  existence  of  a  fact. 
The  rule  is  stated  by  Stephens,  in  his  work  on  Evidence,  to  be  that 
they  are  inadmissible  if  made  under  circumstances  from  which  the 
Judge  infers  that  the  parties  agreed  together  that  evidence  of  it  should 
not  be  given.  So,  Wharton  states,  in  his  recent  work  on  evidence, 
that  an  implied  admission  of  liability,  made  a  part  of  the  negotiations 
for  a  compromise,  expressly  for  the  purpose  of  peace,  whether  such 
compromise  be  made  or  not  under  the  technical  proviso  without  prej- 
udice, will  not  be  received  in  evidence  against  the  party  making  it, 
when  its  object  was  merely  to  suggest  a  scheme  of  settlement.  §  1082. 

In  Mead  «.  Degolyer,  16  Wend.  632^  it  was  held  that  an  admission 
by  the  defendant  to  a  person  employed  to  draw  up  an  account  between 
the  parties  with  a  view  to  settlement,  that  he  had  agreed  to  pay  the 
plaintiff  $11  per  one  thousand  feet,  if  he  would  deliver  all  the  timber 
originally  contracted  for,  was  made  for  the  purpose  of  effecting  a  set- 
tlement and  inadmissible. 

And  in  Hartford  Bridge  Go.  v.  Oranget,  4.  Conn.  142,  the  court  said 
that  the  question  to  be  considered  is,  what  was  the  view  and  inten- 
tion of  the  party  in  making  the  admission,  whether  it  was  to  concede 
the  fact  hypothetically  in  order  to  effect  a  settlement,  or  to  declare  a 
fkct  really  to  exist. 

The  reason  why  the  admission  of  a  special  fact,  in  the  course  of  a 
oompromise  negotiation,  is  allowed  to  be  proved,  rests  upon  the  obvi- 
ous grounds  of  the  improbability  of  a  party  admitting  a  fact  going  to 
his  prejudice,  intentionally  or  hypothetically,  unless  it  really  existed ; 
but,  as  to  mere  opinions  and  loose  expressions  indicating  the  opinion 
of  the  party  as  to  liability  or  exemption  therefrom,  they  seem  to  come 
within  the  reasons  of  the  rule  excluding  such  admissions.  White  v. 
The  Old  Dominion  Steamship  Co.,  ante. 

In  Moore  v.  Hitchcock,  4  Wend.  292,  an  admission  by  a  party  that 
a  certain  Item  of  account  which  he  had  never  legally  assumed  to  pay 
was  properly  charged  against  him  was  held  to  be  the  admission  of  a 
right  and  not  of  a  fact,  and  not  to  bind  the  party  making  it.  See 
Murray  v.  Ooster,  4  Oow.  685. 

•  In  White  V.  The  Old  Dominion  Steamship  Co.,  onto,  the  rejected 
proof  was  as  to  the  opinion  entertained  by  the  plaintiflf  of  the  validity 
of  one  of  the  grounds  of  negligence  alleged  by  him,  and  it  might  very 
well  be  that,  for  the  purpose  of  establishing  a  basis  upon  which  to 
oommenoe  or  continue  the  discussion  of  the  terms  of  a  compromise, 
he  should  be  willing  to  narrow  the  points  for  consideration  or  argu- 
ment by  tentative  admissions  as  to  the  theory  of  the  claimed  liability; 
and  there  wae  no  error,  in  holding,  under  the  oircnmstanoes  of  this 
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case,  that  the  admission  In  question  was  made  under  an  Implied  agree- 
ment that  It  was  not  thereafter  to  be  used  against  him. 

In  Brloe  v.  Bauer,  108  N.  Y.  428,  defendant  kept  a  number  of  dogs 
whloh  were  chained  up  day  and  night  about  his  buildings  or  yard. 
One  of  them,  a  dog  of  a  ferocious  and  vicious  disposition,  became  un- 
fastened In  some  way,  went  upon  plaintiff's  premises,  attacked  and  bit 
him,  without  proyocatlon.  Inflicting  serious  Injuries.  The  defendant 
called  plaintiff  Into  his  office,  and  a  conversation  occurred  between 
them,  the  substance  of  which  was  as  follows :  defendant  asked  plaints 
iff  what  he  was  going  to  do  about  the  matter  and  the  latter  said  that 
he  did  not  know ;  then  defendant  said,  "  I  will  give  five  dollars  a 
week  and  pay  the  doctor's  bill."  And  plaintiff  declined  the  c^er. 
And  It  was  held  that.  In  the  absence  of  evidence  that  the  offer 
was  in  compromise  of  any  dispute  between  the  parties,  or  of  a 
statement  that  the  offer  was  to  be  considered  as  oonfldentlal, 
or  without  prejudice,  the  reception  of  the  testimony  was  not 
error.  The  conversation  was  sought  by  the  defendant  and  entered 
upon  without  reservation.  The  disagreement  was  In  reference 
only  to  the  amount,  and  the  transaction  might  well  be  regarded 
a  tacit  admission  of  liability.  In  such  a  case,  even  the  offer  of  a  sum 
by  way  of  compromise  is  held  to  be  admissible,  unless  stated  to  be 
confidential  or  made  without  prejudice.  Where  there  is  no  caution  of 
this  kind,  nor  anything  from  which  it  can  be  inferred  that  the  offer 
was  made  by  way  of  sacrifice  or  concession  for  the  sake  of  peace,  or 
In  settlement  or  compromise  or  a  disputed  claim,  the  evidence  Is 
admissible. 

In  Jones  v.  Sparks,  40  Hun,  639,  it  was  held  that  the  admission  of 
distinct  facts  during  a  negotiation  for  a  settlement  of  an  accoimt,  is 
always  competent  evidence  against  the  party  admitting  them,  though 
the  admissions  were  coupled  with  an  offer  to  allow  the  account  on  a 
condition. 

In  Townsend  v.  Merchants'  Ins.  Co.,  45  How.  501,  an  action  was 
brought  upon  a  policy  of  insurance.  On  the  trial  an  exception  was 
taken,  relating  to  the  reception  in  evidence  of  an  offer  of  compromise 
by  defiBudant,  upon  the  sole  ground  that  it  is  incompetent  to  prove 
offers  of  settlement.  The  testimony  was  admitted  as  bearing  upop 
the  question  of  the  sufficiency  of  the  proofs  of  loss,  which  was  a  con- 
troverted question  in  the  case.  And  it  was  held  that,  upon  this  point, 
the  evidence  was  admissible,  as  the  offer  was  not  made  without  pre- 
judice, or  upon  the  faith  of  the  success  of  a  pending  negotiation.  It 
is  only  confidential  overtures  of  pacification,  and  offers  or  propositions 
expressly  stated  to  be  made  without  prejudice,  that  are  excluded  on 
grounds  of  public  policy. 

In    liarvln  «.   Blchmond,   a/nie^  the  admission  of  the  plaintU^ 
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made  upon  an  application  by  the  defendant  for  terms  of  settle^ 
ment,  was  received  in  evidence.  The  plaintiff  refused  to  settle,  say* 
ing  substantially  that  he  had  no  Interest  in  the  cdntroversy  and  would 
*have  nothing  to  do  about  a  settlement.  It  is  quite  dear  that  such  a 
declaration,  made  at  such  a  time,  was  not  induced  under  the  expecta- 
tion that  it  was  protected  by  the  fact  that  negotiations  for  a  com- 
promise were  pending.  The  declaration  was  competent  for  the 
reason  that  no  negotiations  for  a  settlement  were  in  fact  being  pros- 
ecuted. It  was  not  an  offer  for  a  compromise,  but  an  unqualified 
admission  of  a  fact.  This  is  the  true  distinction  between  such  state- 
ments of  a  party  as  are  admissible,  and  such  as  should  be  rejected  on 
the  principle  that  men  must  be  allowed  **  to  buy  their  peace  "  without 
prejudice.  The  learned  judge,  writing  the  opinion  in  that  case,  gives 
illnstrations  of  the  character  of  admissions  which  are  not  protected  by 
the  rule,  such  as  the  admissions  of  a  particular  item  in  an  account 
consisting  of  a  number  of  items.  If  this  case  is  authority  at  all  upon 
the  question,  it  cannot  extend  further  than  to  allow  proof  of  the  admis- 
sion of  a  specific  fact  made  during  compromise  negotiations. 

In  Hyde  v.  Stone,  7  Wend.  354,  an  action  of  conversion  was  brought 
against  the  defendant.  Upon  the  latter's  marriage  with  the  mother 
of  the  plaintiff,  he  took  into  his  possession  all  the  personal  property 
left  by  the  plaintiff's  father.  And  when  a  demand  was  made  upon  him» 
he  admitted  that  most  of  the  property  had  been  sold  or  destroyed. 
And  it  was  held  that  the  declaration  or  admission  of  the  defendant 
did  not  fall  within  the  principle  that  propositions  made  with  a  view 
to  a  settlement  or  compromise,  shall  not  be  used  against  a  party. 

In  Gommersall  v.  Crew,  New  York  Ck)mmon  Pleas,  June  2,  1890,  an 
action  was  brought  by  a  broker  for  his  commissions.  On  the  trial 
of  the  action  the  attorney  for  the  plaintiff  testified  to  an  interview  he 
had  with  one  of  the  defendants.  This  interview  related  to  an  effort 
to  compromise  the  matter  in  controversy  and  to  save  trouble.  This 
evidence,  on  motion,  was  stricken  out.  And  on  appeal  it  was  held 
that  a  party  had  a  right  to  purchase  his  peace,  and  to  make  an  offer 
of  compromise  for  that  purpose,  but  such  offers  are  not  evidence. 

In  Payne  v.  Bailroad  Go.,  8  J.  &  Sp.  8,  it  was  held  that  an  offer  of 
compromise  was  not  evidence  against  a  party,  though  he  had  "pre- 
Tlously  investigated  the  matters  out  of  which  the  suit  arose. 
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The   New  Toek  and  Bbooextk   Febby   CoMPAiinr, 
Appellant,  t^.  John  H.  Moobe,  Respondent. 

The  New  Yobk  Febby  Co.,  Appellant,  v.  The  Same, 

Respondent. 

Coufiof  Appeals.    AprWiZ,  1886. 

1.  Reieeraal  upon  (he  law  only. — ^Where  the  reverBal  of  a  Judgment 

entered  upon  the  decision  of  the  court  is  upon  the  law  only,  the 
court  of  appeals  does  not  have  to  deal  with  the  weight  of  the 
evidence,  but  simply  to  determine  whether  there  was  any  evidence 
which  authorized  the  findings  of  the  essential  facts. 

2.  AmowfU  of  proof. — Courts,  In  weighing  evidence  and  reaching  con- 

clusions, do  not  deal  with  possibilities,  but  with  probabilities. 
A  mistake  may  be  made  in  reaching  the  conclusion,  but  mistakes 
cannot  be  eliminated  from  the  administration  of  Justice  by  human 
tribunals.  No  more  certainty  in  proof  is  required  than  Is  ordi- 
narily practicable;  and  the  competent  proof,  which  will  ordinarily 
satisfy  a  reasonable  person,  should  satisfy  a  court,  and  Justify  its 
Judgment. 

3.  Seme.— There  is  no  rule  of  law  which  requires  a  plaintiff  in  a  oivtl 

action,  when  a  Judgment  against  the  defendant  may  establish 
his  guilt  of  a  crime,  to  prove  his  case  with  the  same  certainty  as 
is  required  in  criminal  prosecutlcms.  ITothlng  more  Is  required 
in  such  cases  than  a  Just  preponderance  of  evidence,  provided 
the  defendant  is  given  the  benefit  of  the  presumption  of  Innocenee. 

4.  WUneaa.    R^fMal  to  Uatffy.—The  refusal  of  a  party,  in  a  civil  action 

to  be  sworn  as  a  witness,  when  confronted  by  a  strong  case  of 
circumstantial  evidence,  goes  far  to  overthrow  the  presumption  of 
Innocence  to  which  he  would  otherwise  be  entitled,  and  which 
might  solve  a  doubtful  case  in  his  favor. 
6.  WUne88.  Oiecli&i%.-— While  a  court  Is  bound  to  believe  a  disin- 
terested, unimpeached,  uncontradicted  witness  who  gives  evi- 
dence not  in  any  way  discredited,  or  in  itself  improbable  or  in- 
credible, it  is  not  bound  to  give  credit  to  a  witness  who  is  inter- 
'  ested  in  the  result  of  the  action,  and  whose  evidence  is  improb- 
able, and  discredited  by  circumstances,  or  is  against  common 
experience  and  observation.  * 

These  actions,  afterwards  consolidated  and  tried  together. 


NEW  YORK  FERRT  CO.  v.  MOORE.  68 

Opinion  of  the  Court,  by  Eabl,  J. 

were  brought  to  recover,  and  charge  upon  certain  deposits 
and  real  estate  of  the  defendant,  John  H.  Moore,  the 
amount  of  moneys  alleged  to  have  been  received  by  him  as 
agent  of  the  plaintifib,  and  converted  to  his  own  use  by 
investment  in  such  real  estate,  or  by  making  such  deposits 
of  the  same  in  his  own  name,  or  in  that  of  his  mother,  in 
certain  savings  banks,  which  were  also  made  defendants. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  reversing  judgment  in  favor  of  plaintiff 
entered  upon  the  decision  of  the  court  without  a  jury. 

W.  C.  De  Witt^  for  appellants. 

James  M,  Smith,  for  respondents. 

Eabl,  J. — ^The  New  York  and  Brooklyn  Perry  Company, 
a  corporation,  owned  and  operated  ferries  between  the  cities 
of  New  York  and  Brooklyn,  from  1864  to  May  1, 1879,  and 
the  New  York  Ferry  Company,  a  successor  to  the  former 
company,  owned  and  operated  the  same  ferries  from  the 
latter  date  to  the  commencement  of  these  actions.  The 
actions  were  consolidated  and  tried  together  as  one  action, 
and  one  judgment  was  entered  for  the  joint  benefit  of  both 
plaintiffs,  and  therefore  I  will  speak  of  them  in  this  opinion 
as  one  action. 

The  complaint  alleges  that  from  about  the  1st  day  of  De- 
cember, 1870,  to  the  16th  day  of  January,  1883,  the  defend- 
ant  John  H.  Moore  was  employed  by  the  plaintiff  as  ferry 
master,  and  that  as  such  he  received  a  large  amount  of 
money  for  tolls,  which  it  was  his  duty  to  pay  over  to  the 
plaintiff ;  that  he  had  retained  and  converted  to  his  use  a 
large  amount  of  such  tolls,  and  had  deposited  the  same  in 
his  own  name,  and  in  the  name  of  his  mother,  in  various 
savings  banks,  which  were  made  defendants  in  this  action  ; 
that  he  had  also  purchased  certain  real  estate  therewith, 
which  is  particularly  described  in  the  complaint;  that  the 
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plaintiff  was  ignorant  of  the  items  and  amounts  and  disposi- 
tions of  the  moneys  so  retained  and  converted,  and  judg- 
ment was  demanded  that  the  defendant  John  H.  Moore 
account  for  the  money  received  by  him  as  plaintiff's  ferry 
master,  and  disclose  the  dispositions  and  investments  of 
the  same ;  that  the  deposits  in  the  savings  bank3  and  the 
real  estate  be  impressed  with  trusts  in  favor  of  the  plaintiff, 
and  that  the  plaintiff  should  have  other  relief  particularly 
specified, 

John  H.  Moore  and  Margaret  Moore,  his  mother,  sever- 
ally answered  the  complaint,  putting  in  issue  the  material 
allegations  thereof.  The  issues  thus  joined  were  brought 
to  trial  at  a  special  term  of  the  supreme  court,  and  the  court 
found  that  Moore  entered  the  employ  of  plaintiff  in  1866,  as 
night  watchman ;  that  in  1867  he  was  made  bridge-tender 
and  gate-man,  and  December  1, 1870,  was  made  ferry  mas- 
ter, and  continued  in  that  capacity  until  he  was  discharged, 
January  17, 1888 ;  that  it  was  his  duty  to  receive  fees  or 
tolls  for  teams  and  persons  crossing  plaintiff's  ferries,  and 
pay  over  the  whole  thereof  to  the  plaintiff ;  that  in  his  capa- 
cities above  mentioned  he  collected  and  received  large  sums 
of  money ;  that  he  did  not  pay  over  the  whole  thereof  to 
the  plaintiff,  nor  render  to  it  a  full,  complete  and  fair  state- 
ment thereof,  but  fraudulently  retained  and  converted  to 
bis  own  use  a  large  amount  of  the  moneys  so  received  for 
the  plaintiff,  amounting  to  at  least  the  sum  of  $22,869.68, 
which  was  deposited  with  other  moneys  in  the  savings  banks, 
and  invested  in  the  real  estate  mentioned  in  the  complaint, 
and  it  ordered  judgment  for  the  plaintiff,  in  respect  of 
that  sum,  substantially  according  to  the  prayer  of  the  com- 
plaint. The  defendants,  Moore,  having  filed  exceptions  to 
the  findings  and  conclusions  of  the  court,  appealed  to  Ihe 
general  term,  where  the  judgment  of  the  special  term,  was 
reversed,  and  a  new  trial  was  ordered  for  errors  of  law  ofily. 
The  plaintiff  then  appealed  to  this  court. 

It  is  not  disputed  that  upon  the  facts  found  the  plaintiff 
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was  entitled  to  the  jadgment  given  at  the  special  term. 
The  general  term  reversed  the  judgment  on  the  ground  that 
there  was  no  evidence  to  warrant  the  findings  that  the 
plaintiffs  had  lost  any  money,  or  that  Moore  had  wrong- 
fully retained  or  embezzled  any ;  and  such  is  now  the  claim 
of  Moore  and  his  mother.  As  the  reversal  wa^s  upon  the  law 
only,  we  have  not  to  deal  with  the  weight  of  the  evidence,  but 
simply  to  determine  whether  there  was  any  evidence  which 
authorized  the  findings  of  the  essential  facts.  It  was  im- 
possible for  the  plaintiff  to  furnish  any  direct  evidence  of 
the  precise  extent  of  Moore's  misconduct.  He  kept  no 
account,  and  was  not  required  to  keep  any,  of  the  moneys 
received  by  him  for  tolls,  and  the  plaintiff  had  no  means  of 
knowing  how  much  money  he  received.  At  the  end  of 
each  day  it  was  his  duty  to  place  all  the  tolls  received  by 
him,  together  with  a  statement  of  the  amount  thereof,  in  a 
hag,  and  deliver  the  bag  at  the  plaintiff's  ofiBce.  But  it  had 
no  means  of  knowing  whether  the  bag  contained  all  the 
tolls  collected  during  the  day.  It  was  able,  however,  to 
give  evidence  which  we  think  fully  justified  the  findings  of 
the  special  term  and  the  judgment  there  given. 

Moore  was  born  in  1841,  of  poor  parents.  For  several 
yeai-s  prior  to  his  death,  about  the  year  1856,  his  father  was 
a  day  laborer,  and  his  mother  did  washing  for  other  people 
in  the  way  ordinarily  done  by  poor  women;  Before  the 
death  of  the  father  his  family  consisted  of  his  wife,  the  de- 
fendant Moore,  and  three  young  daughters,  and  they  lived 
in  a  cheap  house,  where  they  hired  three  rooms.  The 
daughters  began  to  work  at  about  the  age  of  fourteen ;  the 
eldest  about  1850,  continuing  so  to  do  until  her  marriage, 
ill  1857 ;  the  second  one  about  1860,  continuing  to  do  so 
until  her  marriage,  in  1867  ;  and  the  youngest,  about  1861, 
continuing  so  to  do  until  her  death,  in  1866.  In  1862  the 
son,  John  H.,  enlisted  in  the  army,  and  prior  to  that  time 
the  family  were  apparently  poor,  having  no  visible  property 
except  a  small  amount  of  cheap  furniture.    When  John  H. 
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enlisted,  he  received  a  bounty,  and  then  his  mother  opened 
a  bank  account  in  the  Willianxsburgh  Sayings  Bank  in  the 
joint  names  of  herself  and  her  son,  and  deposited  therein 
the  bounty  received  by  her  son,  and  other  money  received 
by  him,  from  time  to  time,  during  the  war,  and  afterwards 
down  to  January  1, 1867,  when  the  total  deposits  standing 
in  their  joint  names  amounted  to  $699.68.  After  he  re- 
turned from  the  war  until  he  entered  the  employment  of 
the  plaintiff,  he  was  hired  as  the  driver  of  a  truck  for  wages 
at  seven  dollars  per  week.  When  he  applied  to  the  plaint* 
iff  for  employment,  he  stated  that  his  mother  was  very 
poor ;  that  he  could  not  make  both  ends  meet  by  the  wages 
he  was  receiving  as  driver  of  the  truck,  and  that  it  would 
be  a  great  charity  on  account  of  his  mother  to  give  him 
employment.  His  salary  while  bridge-man  was  fifty  dol- 
lars per  month ;  while  gate-man,  sixty  dollars  per  month ; 
and  while  ferry  master,  a  portion  of  the  time  seventy-five 
dollars,  and  a  portion  of  the  time  eighty-five  dollars,  per 
month.  Soon  after  entering  the  employment  of  the  plaintiff 
he,  with  his  mother,  began  to  live  in  better  style,  and  to  de- 
posit money  with  considerable  regularity  in  different  sav- 
ings banks,  depositing  in  each  year,  after  paying  all  his 
living  expenses,  more  than  his  entire  salary.  The  result 
was  that,  at  the  time  of  his  discharge  from  the  employment 
of  the  plaintiff,  he  had  on  deposit,  in  six  different  savings 
banks,  all  in  his  own  name,  excepting  two,  which  were  in 
the  names  of  himself  and  his  mother,  about  $30,000,  and 
had  invested  in  real  estate  in  the  city  of  Brooklyn  $15,350. 
During  all  this  time  he  had  no  other  business,  and  no  other 
apparent  means  of  making  or  earning  any  money. 

Where  did  this  ^considerable  fortune,  accumulated  with 
successive  accretions  during  the  year  he  was  handling  the 
moneys  of  the  plaintiff,  come  from  ?  There  is  some  further 
evidence  to  show.  A  witness  gave  some  evidence;  tending 
to  show  that  he  stole  five  dollars  from  the  drawer  in  the 
plaintiff^s  ferry-house  in  1873.    Another  witness,  who  was 
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employed  by  the  plaintiff  to  watch  him,  testified  that  in 
December,  1882,  on  three  different  occasions,  he  saw  him  at 
the.  close  of  his  day's  labor  just  before  leaving  the  f erry- 
honse,  take  bills .  from  the  money-drawer,  and  put  them  in 
his  pocket,  and  then  take  the  balance  of  the  money  and 
place  it  in  the  bag  for  return  to  the  office  of  the  plaintiff. 
Afterwards,  on  the  11th  day  of  January,  1883,  the  treasurer 
of  the  company  sent  for  him,  and  asked  him  to  explain  how 
he  came  by  so  much  real  estate,  and  whether  he  kept  any 
sayings  bank  book  or  account,  and  he  stated  that  he  had 
purchased  the  real  estate  with  his  savings,  and  that  he  never 
had  any  bank  account  or  savings  bank  book,  and  made 
other  false  statements.  Afterwards,  on  the  17th  of  Janualy^ 
when  police  officers  attempted  to  arrest  him  upon  a  warrant 
charging  him  with  crime  against  the  plaintiff,  he  apparently 
attempted  to  run  away  from  the  officers,  probably  to  get  into 
his  house  before  they  could  arrest  him,  and  after  his  arrest, 
before  he  could  get  into  his  house,  he  offered  to  give  the  police 
officers  $500  if  they  would  let  him  go  into  his  house  for  one 
minute.  After  his  an*est  he  was  searched,  and  there  was 
found  in  one  of  his  pockets  four  savings  bank  books,  repre- 
senting about  $9,000  of  deposits.  It  is  a  reasonable  inference 
that  he.  desired  to  get  into  his  house  to  conceal  the  bank- 
books, so  that  they  should  not  reveal  his  large  deposits* 
After  the  discharge  of  Moore  from  the  employment  of  the 
plaintiff,  his  successor  in  the  office  of  ferry  master  returned 
to  the  company  for  the  succeeding  month  much  more  toll 
money  than  Moore  did  for  the  corresponding  period  of  the 
preceding  year,  although  there  was  no  apparent  reason  for 
a  larger  receipt  of  tolls.  With  all  these  facts  pressing  upon 
him  and  calling  in  question  his  integrity,  Moore  did  not 
offer  himself  as  a  witness  on  his  own  behalf,  although  oppor- 
tunity was  offered  him  to  be  sworn  and  testify. 

This  evidence,  so  far  as  it  tends  to  show  a  misappropria- 
tion by  Moore  of  plaintiff's  money,  is  mainly  circumstantiaL 
Some  of  the  circumstances  are  not  very  strong,  and  stand- 
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ing  alone,  would  be  quite  inconclusive  and  insufficient  as 
the  basis  for  any  judgment.  But  they  all  point  in  one  direc- 
tion, and  combined  they  furnish  great  probative  force. 
They  do  not  exclude  every  hypothesis  but  that  of  Moore's 
wrong-doing ;  but  they  all  harmonize  with  that  of  his  guilt. 
His  innocence  may  be  possible.  But  courts,  in  weighing 
evidence  and  reaching  conclusions,  do  not  deal  with  possi- 
bilities, but  with  probabilities.  It  may  be  that  in  reaching 
a  conclusion  adverse  to  Moore,  a  mistake  has  been  made  ; 
but  mistakes  cannot  be  eliminated  from  the  administration 
of  justice  by  human  tribunals.  No  more  certainty  in  proof 
should  be  required  than  is  ordinarily  practicable.  In  civil, 
trials  the  party  having  the  affirmative  must  make  out  his 
case  by  a  preponderance  of  evidence.  The  competent  proof 
which  would  ordinarily  satisfy  a  reasonable  person  should 
satisfy  a  court,  and  justify  its  judgment.  In  this  case  it  is 
not  for  us  to  determine  how  satisfactory  plaintifTs  evidence 
was,  but  whether  there  was  any  evidence  to  sustain  the 
judgment.  That  there  was  some,  and  sufficient,  we  have 
no  doubt.  Moore  received  a  large  amount  of  money  for  the 
plaintifiE — ^how  much,  cannot  be  shown  with  precision.  It 
called  upon  him  to  account  for  the  money.  He  rendered 
no  account,  and  made  no  satisfactory  statement.  He  de- 
posited  a  portion  of  the  money  in  plaintiff's  office,  and  the 
evidence  renders  it  highly  probable  that  he  deposited  the 
balance  in  savings  banks  for  his  own  use.  Its  loss  may  be 
measured,  to  some  extent,  by  his  otherwise  unaccountable 
gains.  The  case  against  him  is  not  one  merely  of  suspicion 
but  of  great  probability. 

There  is  no  rule  of  law  which  requires  the  plaintiff  in  a 
civil  action,  when  a  judgment  against  the  defendant  may 
establish  his  guilt  of  a  crime,  to  prove  his  case  with  the 
same  certainty  which  is  required  in  criminal  prosecutions. 
Nothing  more  is  required  in  such  cases  than  a  just  preponder- 
ance of  evidence,  always  giving  the  defendant  the  benefit  of 
the  presumption  of  innocence.    Where  a  judgment  for  the 
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plaintiff  involves  crime  or  a  moral  turpitude  on  the  part  of 
the  defendant,  the  court  should  always  require  satisfactory 
proof,  and  when  that  has  been  given  judgment  should  follow 
regardless  of  consequences.  In  no  other  way  can  the  law 
be  properly  administered,  and  private  rights  effectually  pro- 
tected. Moore,  having  occupied  a  confidential  relation 
with  the  plaintiff,  and  received  a  large  amount  of  money  for 
it,  of  which  it  had  no  account  and  no  precise  knowledge, 
when  caUed  upon  in  reference  to  the  money  so  received, 
should  at  least  have  been  frank  and  truthful,  and  have  given 
the  best  account  he  could.  His  refusal  to  be  sworn  as  a 
witness  when  confronted  with  plaintiff^s  evidence  goes  far 
under  the  circumstances  of  this  case,  to  overthrow  the  pre- 
sumption of  innocence  to  which  he  would  otherwise  be  en- 
titled and  which  might  solve  a  doubtful  case  in  his  favor. 

We  have  thus  far  brought  into  view  only  the  evidence 
given  on  the  part  of  the  plaintiff,  and  have  yet  to  notice 
that  relied  on  by  the  defendants.  Moore's  account  of  his 
great  accumulation  of  property  is  that  a  large  share  of 
it  was  given  to  him  by  his  mother,  and  she  is  produced  as  a 
witness  to  prove  it.  Her  story  is  as  follows :  She  and  her 
husband  came  to  this  country  from  Ireland  in  1886,  bring- 
ing with  them  500  guineas.  It  does  not  appear  what  was 
done  with  this  money,  and  it  is  not  claimed  that  it  was  ever 
deposited  in  bank  or  invested.  She  kept  boarders  for  about 
thirteen  years,  and  during  a  portion  of  the  same  time  a  retail 
liquor  store.  Her  husband  for  several  years  bought  and 
Bold  cattle  and  hogs,  and  butchered  them,  and  in  these  kinds 
of  business  they  made  money,  which  was  kept  by  her.  All 
these  kinds  of  business  terminated  before  1853.  After  that 
her  husband,  who  sometimes  indulged  in  too  much  drink, 
worked  until  his  death,  in  1856,  in  a  distillery  as  a  day 
laborer  for  twelve  dollars  per  week.  What  her  children 
earned  was  brought  to  her  and  saved,  although  prior  to  1856 
it  is  certain  from  their  ages  that  they  could  have  earned  but 
very  little.    In  1856,  when  her  husband  died,  she  had  accumu- 
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lated  ia  this  way  $15,000,  ten  or  twelve  thousand  of  which 
was  in  bank  bills  and  the  balance  in  gold. 

This  money  was  all  accumulated  prior  to  1854,  and,  as  it 
was  accumulated,  was  put  and  kept  in  a  wooden  chest  under 
or  behind  her  bed.  It  does  not  appear  that  any  member  of 
her  family  knew  that  she  had  this  money,  and  no  other  wit- 
ness is  produced  who  ever  saw  it  or  heard  of  it.  She  kept 
this  large  sum  of  money  in  that  chest,  unknown  to  any  one, 
until  1870.  During  all  that  time  she  lived  in  poverty,  and 
she  continued  to  do  washing  for  other  people  until  three 
years  before  the  trial  of  this  action,  when  she  was  seventy- 
six  years  old.  She  did  not  deposit  the  money  in  savinga 
banks  for  fear  she  might  lose  it,  although  she  lived  near  the 
Williamsburgh  Savings  Bank,  and  knew  it  was  a  very  strong 
bank  with  an  immense  surplus.  Although  she  was  afraid 
to  deposit  the  money  in  banks,  she  kept  the  bank-bills — 
most  of  them  for  twenty  years — ^in  a  frail  wooden  box^ 
through  the  financial  crisis  of  1857,  and  until  long  after  such 
bills  had  gone  out  of  circulation  and  been  supplanted  by  the 
national  currency,  and  the  state  banks  had  ceased  to  do 
business.  She  kept  the  gold  notwithstanding  the  enormous 
premiums  which  it  had  reached  until  the  premium  had  been 
mostly  swept  away.  While  she  distrusted  the  banki^  for  her 
own  money,  she  was  careful  to  deposit  the  money  earned 
by  her  son  before  he  entered  the  employment  of  the  plaintiff, 
from  time  to  time  as  he  earned  it,  in  a  savings  bank. 
Although  she  kept  this  money  so  long — some  of  it  certainly 
thirty  years — ^in  1870  she  began  to  dole  it  out  to  her  son,  at 
first  in  small  sums,  and  then  in  larger  sums,  until  she  had 
given  all  of  it  to  him.  She  suddenly,  in  1870  acquired  con- 
fidence in  banks  and  in  her  son,  and  began  to  dispose  of  the 
hoarding  of  many  years,  and  still  took  in  washing  to  earn 
money.  It  is  also  a  singular  coincidence  that  she  began  to 
swell  her  son's  bank  account  at  the  same  time  when  the 
complaint  charges  that  he  began  to  embezzle  the  moneys  of 
the  plaintiff. 
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Such  is  her  story,  uncorroborated  in  a  single  essential 
particular.  It  is  against  common  experience  and  observa- 
tion. It  is  possible  that  it  is  true,  but  it  is  highly  improba- 
ble. It  is  extraordinary  and  incredible,  and  certainly  the 
trial  court  was  not  bound  to  believe  it.  While  a  court  is 
bound  to  believe  a  disin  teres  ted,  unimpeached,  uncontradicted 
witness  who  gives  evidence  not  in  any  way  discredited,  or 
in  itself  improbable  or  incredible,  it  is  not  bound  to  give  credit 
to  a  witness  who  is  interested  in  the  result  of  the  action,  and 
whose  evidence  is  improbable,  and  discredited  by  circum- 
stances, or  is  against  common  experience  and  observation. 
Here  Mrs.  Moore  was  interested,  and  it  is  enough  for  us  to 
say  that  her  evidence  was  of  such  a  character  that  no  court 
was  bound  in  law  to  believe  it,  and  the  case  is  thus  left  to 
stand  upon  the  plaintiff's  evidence. 

We  see  no  reason  to  believe  that  the  trial  court  com- 
mitted any  error  to  the  prejudice  of  the  defendants,  in  the 
amount  awarded  to  the  plaintiff.  We  are,  therefore,  of 
opinion  that  the  order  of  the  general  term  should  be  reversed, 
and  the  judgment  of  the  special  term  afiSrmed,  with  costs. 

AE  eoneQi,  except  Rapallo,  J.,  absent. 
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Joi^EPH   Ebcbigh,  Appellant,  t^.  LnoT  E.  White,   Re- 
spondent. 

Court  qfAfpecOa,  AprU  13, 1886. 

8pec^  peirform(mce.-^WheTe  Sk  vendee  agrees  to  purchase  real  estate- 
of  the  vendor,  with  knowledge  that  the  latter  holds  it  under  a  will 
suhjeot  to  the  testator's  undischarged  debts,  and  to  t^e  a  deed 
of  bargain  and  sale,  with  covenant  against  the  vendor's  own  acts, 
by  reason  of  which  the  price  to  be  paid  is  seriously  reduced,  the 
plaintiff,  on  refusal  to  accept  such  deed  when  tendered,  is  put  in 
default,  and  cannot  maintain  an  action  for  specific  performance, 
or  ask  compensation  for  defect  of  title,  though  a  subsequent  stip* 
ulation  was  entered  into,  that  the  vendee  might  reject  the  deed, 
and  if  he  did  so,  and  the  vendor  chose  to  sue  him  for  the  pur- 
chase money,  and  succeeded  in  the  action,  the  interest  was  to  be 
waived  until  the  date  of  the  decision. 

Action  brought  to  compel  a  specific  performance  of  a  con* 
tract  of  sale  of  certain  real  estate. 

Appeal  from  a  judgment  of  the  general  term,  entered  upon 
an  order  affirming  a  judgment  rendered  at  special  term  dis- 
missing the  complaint. 

Samuel  Untermyer^  for  appellant,  Joseph  Emrich. 

JElial  F.  Sally  for  respondent,  Lucy  E.  White. 

Finch,  J. — The  parties  to  this  action  entered  into  a  con- 
tract  for  the  sale  and  purchase  of  real  estate,  by  the  terms 
of  which  the  plaintiff  was  to  pay  therefor  the  sum  of  .|i9,000 
by  assuming  an  outstanding  incumbrance  of  $8,000  and 
paying  the  balance  in  cash ;  the  deed  to  be  delivered^  and 
the  contract  performed,  on  the  ensuing  twentieth  day  of 
July,  at  a  place  named.  Before  the  contract  was  signed 
the  character  of  defendant's  title  was  fully  explained.  The 
plaintiff  was  informed  that  she  took  as  devisee  under  the 
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will  of  John  H.  White,  by  a  provision  in  the  following 
terms,  viz.: 

«« After  alliny  lawful  debts  are  paid  and  dischaiged,  I  give,  devise  and  be- 
queath all  my  estate,  real,  personal,  and  mixed,  to  my  beloved  wife,  Lucy 
E.  White,  for  her  sole  use,  benefit,  and  behoof,  forever." 

The  plaintiff  was  further  informed  that  the  personal  estate 
of  the  testator  had  proved  insufficient  to  pay  his  debts,  and 
that  these,  to  a  very  serious  amount,  remained  undischarged^ 
and  for  this  reason  the  defendant's  counsel,  who  conducted 
the  negotiations,  while  expressing  his  belief  that  the  title 
would  be  good,  declined  to  agree  to  give  general  covenants 
of  warranty,  and  bound  his  client  only  to  give  a  deed  of 
bargain  and  sale,  with  covenant  against  her  own  acts,  and 
in  that  form,  and  after  such  full  explanation,  the  contract 
was  signed.  It  would  seem,  therefore,  that  the  agreement 
contemplated  a  sale  and  purchase  of  the  title  which  the  de- 
fendant in  fact  possessed,  and  clouded  by  a  possible  defect, 
on  account  of  which  the  price  to  be  paid  was  seriously  re- 
duced ;  unless  that  inference  is  modified  by  the  further  stipu- 
lations signed  on  the  same  day,  but  after  the  execution  of 
the  contract.  These  apparently  contemplated  that,  on  the 
day  for  consummating  the  agreement,  the  plaintiff  might 
accept  the  deed  tendered,  or  conclude  to  reject  it,  though 
Ins  right  to  do  so  was  not  conceded,  but  denied.  If  he  did 
reject  the  deed,  and  if  thereupon  the  defendant  chose  to  sue 
for  the  purchase  money,  which  was  left  to  her  free  choice, 
then,  if  she  succeeded  in  the  action,  interest  on  the  agreed 
purchase  money  was  to  be  waived  until  the  date  of  that 
decision ;  but  if  the  plaintiff  succeeded  he  was  nevertheless 
to  pay  the  taxes  of  1880,'  and  all  assessments  becoming  a 
lien  after  the  date  of  the  contract.  These  stipulations  indi- 
cate a  difference  of  opinion  as  to  the  legal  effect  of  the  con- 
tract signed,  which  might  end  in  a  litigation  with  an 
unknown  result,  but  nothing  in  them  changed  the  legal 
effect  of  that  contract  as  it  stood,  or  the  rights  of  the  parties 
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under  it.  They  related  wholly  to  the  emergency  of  a  suit 
which  might  possibly  be  brought,  but  which  the  defendant 
was  under  no  obligation  to  bring. 

Od  this  state  of  facts  the  courts  below  have  held  that 
plaintiffs  refusal  to  accept  the  deed  tendered  put  him  in 
default,  and  that  he  could  not  maintain  the  present  action 
to  compel  a  8p%cific  performance  with  compensation  for  the 
defect  in  the  title.  In  answer  to  this  the  plaintiff  contends 
that  his  rejection  of  the  deed  was  purely  formal,  and  made 
to  enable  the  defendant  to  bring  the  action  referred  to  in 
the  stipulation.  But  rery  litUe  in  the  case  supports  that 
contention.  The  complaint  makes  no  such  claim.  On  the 
contrary,  it  alleges  explicitly  that  the  plaintiff  rejected  the 
offered  deed  upon  the  ground  of  a  defect  in  the  title,  and 
there  is  nothing  in  the  stipulation  which  affected  his  duty 
to  perform  his  contract,  or  refuse  to  do  so  at  his  peril,  and 
of  his  own  sole  choice.  It  is  then  said  that  the  demand  of 
the  purchase  price  as  $9,000  was  too  much.  If  a  demand  was 
needed,  it  was  sufiScient.  Nobody  could  or  did  misunder- 
stand it.  The  defendant  did  not  say  or  mean  that  ff9,000 
should  be  paid  in  cash,  but  that  it  should  be  paid  as  required 
by  the  contract.  The  criticism  is  purely  technical,  and  has 
no  merit  in  it. 

The  further  contention  is  made  that  performance  at  the 
day  was  waived  by,  after  negotiations.  Such  negotiations 
did  take  place,  but  they  consisted  of  repeated  efforts  on  the 
part  of  defendant's  counsel  to  induce  the  plaintiff  to  perform, 
which  he  steadily  refused,  until  the  effort  ended  by  a  notice, 
on  the  2d  of  September,  that  defendant  would  give  but  two 
or  three  days  for  a  final  answer,  and  then,  after  waiting  a 
week,  with  no  reply,  the  defendant's  counsel  formally  closed 
the  door  by  demanding  the  cancellation  of  the  contract. 
Two  days  after  that  this  action  was  brought  for  a  specific 
performance  of  the  contract  which  the  plaintiff  had  steadily 
repudiated,  and  refused  to  perform.  Whatever  may  be  his 
remedy  at  law,  if  upon  the  facts  he  can  have  any,  it  is  certain 
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that  he  is  not  entitled  to  the  intervention  of  equity,  and 
shows  no  reason  why  an  action  at  law  for  damages  would 
not  afford  him  adequate  ^redress.  The  plaintiff  declares  in 
his  brief  that  he  is  now,  and  was,  at  the  time  of  the  trial, 
willing  to  accept  the  title  as  it  stands.  He  should  have 
reached  that  conclusion  sooner.  After  bring^iug  this  action 
to  obtain  compensation  for  its  defects,  and  steadily  refusing 
to  accept  the  deed  until  time  has  perhaps  cured  all  imper- 
fections, he  cannot  equitably  ask  that  his  default  be  ignored, 
and  that  he  be  allowed  to  haye  a  good  title  for  the  price  of 
a  defective  one. 


The  judgment  should  be  affirmed,  witii  ooets. 
All  concur,  except  Rapaux),  J.,  absent. 


Jambs  Maolasbn,  Respondent,  v.  Emblikx  A.  PsBOir  AL 

Appellant. 

OouH  €f  AppeaX^  AprU  97,  1886. 

Martgcige.  CotkManBtkm.^^H  mortgage  exeouted  by  a  wife  upon  her 
own  real  property,  and  delivered  by  her  to  her  husband,  who  used 
it  as  collateral  security  to  procure  an  extension  of  time  on  certain 
notes  g^Ton  by  his  firm,  is  based  upon  a  sufficient  consideration, 
and  Is  valid,  ia  the  absence  <^  proof  that  ti&e  mortgage  was 
diverted  fiom  the  purpose  for  which  it  was  intended. 

Action  brought  to  foreclose  a  mortgage  executed  by  Daniel 
G.  Perciyal,  and  Emeline  A.  his  wife,  upon  real  estate  owned 
by  the  latter. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  reversing  judgment  for  defendant  entered  on  the 
report  of  a  referee. 

Jame9  Spencer ,  for  appellant,  Emeline  A.  Percival. 

5 
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J.  Sanford  Potter^  for  respondent,  James  Maclaren. 

Peb  Cubiam. — ^The  appellant  claims  that  there  was  no 
consideration  for  the  mortgage  in  question,  and  relies  upon 
the  evidence,  which  shows  that  the  defendant  had  no 
knowledge  of  the  purpose  and  object  of  the  mortgage  at  the 
time  of  its  execution,  and  that  the  mortgage  was  delivered 
as  collateral  security  for  the  payment  of  a  past  indebtedness. 
Appellant  further  claims  that  she  was  a  mere  guarantor, 
and  that  a  contract  of  guaranty  must  be  supported  by  a  suf- 
ficient consideration.  The  respondent's  counsel  insists  that 
the  consideration  was  the  extension  of  the  time  of  payment, 
on  the  day  of  the  receipt  of  the  mortgage,  upon  three  of  the 
fifteen  notes  which  had  been  given  by  the  firm  of  which 
defendant's  husband  was  a  partner.  The  referee  found  that 
these  notes  were  made  and  delivered  on  the  16th  of  October, 
1878.  The  evidence  shows  a  receipt  of  these  notes,  bearing 
date  of  the  28th  of  December,  1878,  signed  by  the  plaintiff ; 
and  just  preceding  the  signature  was  a  memorandum  to  the 
effect  that  the  time  of  the  payment  of  the  three  notes  was 
extended.  It  would  thus  seem  that  the  time  of  payment  was 
extended  on  the  date,  of  the  receipt,  and  of  the  giving  of  the 
mortgage,  and  the  proof  shows  that  the  extension  was  given 
upon  the  execution  and  delivery  of  the  mortgage.  Another 
instrument  attached  to  the  said  receipt  shows  a  large  indebt- 
edness to  the  plaintiff  at  the  time,  and  that  the  mortgage 
was  received  as  collateral  security  for  the  payment  of  the 
notes  named.  The  two  writings  must  be  read  together  as 
forming  one  agreement,  and  may  be  interpreted  as  contain- 
ing a  recital  that  the  time  was  extended  in  consideration  of 
the  collaterals  mentioned  in  the  last  receipt,  which  was  an- 
nexed. This  was  a  good  consideration  for  the  execution 
of  the  mortgage.  The  creditor  was  to  be  benefited,  and  the 
debtor  placed  to  some  inconvenience,  by  the  extension  of  the 
time  of  payment  of  the  three  notes.  This  question,  how- 
ever, is  fully  discussed  in  the  opinion  of  the  general  term  by 
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Learned,  J.,  and  therefore  it  is  not  necessary  to  enlarge 
npon  the  suhject. 

There  was  no  proof  that  the  mortgage  was  diverted  from 
the  purpose  for  which  it  was  intended.  The  defendant  was 
not  told  the  purpose  for  which  it  was  to  be  used,  and  hence 
it  could  not  have  been  used  for  a  different  purpose  than 
that  for  which  she  was  told  it  was  intended.  There  is  no 
ground  for  claiming  that  there  was  no  valid  or  legal  delivery 
of  the  mortgi^e  to  the  plaintiff.  The  defendant  allowed 
her  husband  to  take  it,  evidently  to  do  with  it  as  he  pleased, 
and  he  had  a  right  to  deliver  it  to  the  payee  named  therein 
for  the  purpose  for  which  it  was  executed. 

The  presumption  is  that  the  notes,  for  which  the  mort- 
gage was  executed  as  collateral,  had  not  been  paid,  and  the 
burden  of  proof  was  on  the  defendant  to  show  otherwise,  if 
such  was  the  fact. 

The  order  of  the  general  term  should  be  affirmed,  and 
judgment  ordered  for  the  plaintiff,  upon  the  stipulation,  with 
costs. 

All  concur. 


PoLYDOBE  DiTCLOS,  Respondent,  t;.  William  T.  CxTmiNG- 

HAM,  Appellant. 

Chwfi  of  Appeals,  April  30,  1886. 
Affirming  33  Hun,  667,  Mem. 

1.  Brokers.  When  entUled  to  commissions. — When  a  broker,  employed 

to  effect  a  sale,  hae  found  a  purchaser  willing  to  take  upon  the 
terms  named,  and  of  sufficient  responsibility,  he  has  performed 
his  contract,  and  is  entitled  to  the  commissions  agreed  upon. 

2.  Same.  Wainer. — Even  if  ordinarily  a  broker  is  required  to  furnish 

the  name  of  the  purchaser  as  a  condition  precedent  to  his  right  to 
claim  commissions  on  the  sale,  the  vendor,  if  he  interposes  no 
objection  on  that  ground,  but  absolutely  disavows  the  sale,  waives 
the  right  to  insist  upon  any  such  condition. 
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Action  to  recover  commissions  alleged  to  have  been  earned 
by  plaintiff  as  defendant's  broker,  in  effecting  a  sale  of  a 
quantity  of  prunes. 

Appeal  from  a  judgment  of  the  general  term  of  tibe 
supreme  court.  ■ 

Edward  Souther^  for  appellant. 

Jame%  M.  Smithy  for  respondent. 

Peb  Cubiam. — There  was  a  conflict  in  the  evidence  in 
regard  to  the  contract  between  the  plaintiff  and  the  defend- 
ant as  to  the  time  when  the  plaintiff  had  a  right  to  sell  the 
prunes  for  the  price  named  as  agreed  upon.  The  plaintiff 
testified  that  he  was  authorized  to  sell  the  prunes  at  seven 
cents  per  pound  on  a  credit  of  sixty  days,  without  regard  to 
the  time  of  sale.  The  defendant,  with  whom  the  contract 
was  made,  swears  that  the  price  fixed  at  the  time  of  the 
conversation  and  agreement  was  for  the  day  only  when  the 
conversation  took  place  between  himself  and  the  plaintiff  as 
to  the  sale.  The  sale  was  made  by  the  plaintiff  on  the  fol- 
lowing day,  at  the  price  named,  to  responsible  buyers.  On 
being  advised  thereof  defendants  repudiated  the  contract  on 
the  ground  that  the  plaintiff  had  no  authority  to  sell  at  any 
other  time  than  on  the  day  when  the  contract  was  entered 
into,  stating  that  they  were  not  sellers  on  the  day  of  the  sale 
under  seven  and  three-quarter  cents.  The  defendants  insist 
that,  the  telegram  sent  by  the  plaintiff  to  them  as  to  the  sale 
not  having  stated  the  name  of  the  purchaser,  the  minds  of 
the  parties  did  not  meet,  and  no  valid  contract  was  made 
which  was  binding  on  the  parties. 

We  think  there  is  no  force  in  this  position.  No  such  ob- 
jection was  taken  at  the  time  by  the  defendants,  and,  had  it 
been,  the  difficulty,  no  doubt,  would  have  been  obviated  at 
once  by  the  plaintiff  disclosing  the  name  of  the  purchaser. 
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Even  if  ordinarily  a  broker  is  required  to  farnish  the  name 
of  the  purchaser  as  a  condition  precedent  to  his  right  to 
claim  commissions  on  the  sale,  as  the  defendants  interposed 
no  objection  on  that  ground,  and  absolutely  disavowed  the 
sale,  they  waived  the  right  to  insist  upon  any  such  condition. 
The  rule,  no  doubt,  is  that  when  a  broker,  employed  to 
effect  a  sale,  has  found  a  purchaser  willing  to  take  upon  the 
terms  named,  and  of  sufficient  responsibility,  he  has  per- 
formed his  contract,  and  is  entitled  to  the  commissions 
agreed  upon,  and  the  rule  claimed,  that  the  minds  of  the 
parties  did  not  meet,  has  no  application. 

The  appellants*  rely  upon  the  letters  written  by  the  plaint- 
iff after  the  telegram  was  sent,  and  insist  that  they  are  an 
admission  that  all  his  efforts  have  been  unsuccessful,  and 
they  claim  that  the  broker  was  not  entitled  to  commissions 
for  unsuccessful'  efforts.  The  letters  refefred  to  were  suffi- 
ciently explained  by  the  oral  testimony  given  by  the  plaint- 
iff;  and,  as  the  evidence  stood,  it  was  a  question  for  the 
jury  to  determine  the  effect  to  be  given  to  the  letters  in 
question,  in  connection  with  the  other  evidence  introduced 
upon  the  trial. 

The  general  term  opinion  fully  covers  all  the  questions 
presented*    The  judgment  should  be  affirmed. 

All  concur. 
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MoBTiMEB  E.  Sebat,  Respondent,  v.  The  Utica,  Ithaca 
AJifD  Elmiba  Railway  Company,  Appellant 

Court  (f  Appeals,  AprU  80, 1886. 
Affirming  32  Hun,  642,  Mem. 

Otnwenkm,  8aJe  qfproperty.-^Where  a  firm,  of  which  plaintlif  was  a 
member,  erected  a  certain  trestle-work  for  the  unloading  and 
distribution  of  coal,  under  an  agreement  with*  the  defendant,  but 
on  the  condition  that  the  materials  used  in  the  construction  were 
to  remain  at  all  times  the  personal  property  of  such  firm,  and  the 

»  defendant  thereafter  wrongfully  took  possession  of  the  materials 
and  trestle-work  and  converted  them  to  its  own  use,  the  plaintiff, 
to  whom  his  partners  had  conveyed  their  interest  in  the  material 
used  in  the  trestle-work,  can,  after  demand,  maintain  an  action  to 
recover  the  value  of  the  same.  The  defendant's  wrongful  act  in 
taking  possession  of  the  property  did  not  transfer  the  title  thereof 
from  the  firm  to  it,  nor  operate  as  an  excuse  for  its  failure  to  sur- 
render the  property  when  demanded.  The  property,  by  the  con- 
veyance from  plaintiff's  partners  to  himself,  cease  to  be  a  partner- 
ship asset  as  against  the  defendant. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court  in  favor  of  plaintiff. 

Brofvn  ^  Armstrong^  for  appellant,  Utica,  I.  and  E.  R'j  Co. 

Smith  ^  Robertson^  for  respondent,  Mortimer  E.  Serat. 

Danfobth,  J. — The  plaintiff  sought  in  this  action  to 
recover  damages  for  the  conversion  by  the  defendant  of 
certain  trestle-work  constructed  for  the  unloading  and 
distribution  of  coal.  The  answer  put  in  issue  the  material 
allegations  of  the  complaint.  The  trial  court  found,  upon 
evidence  to  the  sufficiency  of  which  no  objection  is  made, 
that  prior  to  the  month  of  January,   1883,  a  copartnership 
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existed  between  the  plaintiff,  Swift,  and  Seth  Serat,  under 
the  name  of  the  Valley  Coal  Company ;  that  it  constructed 
a  trestle-work  in  pursuance  of  a  contract  between  the  firm, 
the  defendant,  and  a  certain  otlier  railway  company,  but 
upon  such  conditions  that  the  materials  used  in  the  con- 
struction of  the  trestle-work  remained  at  all  times  the  per- 
sonal property  of  the  firm,  with  the  right  to  remove  the 
same  at  any  time ;  that  in  January,  1888,  the  defendant 
wrongfully  took  possession  of  the  materials  and  trestle-work, 
and  converted  them  to  its  own  use ;  that  afterwards,  on  the 
tenth  day  of  July,  1883,  two  of  the  copartners,  Seth  Serat 
and  Swift,  assigned  and  transferred  to  the  plaintiff  their 
right,  title,  and  interest  in  the  material  and  timber  used  in 
said  trestle-work,  and  afterwards,  before  the  commencement 
of  this  action,  and  on  the  twelfth  oC  July,  1888,  the  plaintiff 
demanded  of  the  defendant  the  trestle-work  and  materials, 
and  the  possession  of  the  same ;  that  the  defendant  refused 
to  give  up  the  works,  or  the  material  thereof,  or  to  allow 
the  plaintiff  to  remove  the  same.  The  learned  trial  judge 
found  that  the  property  was  worth  $1,600 ;  that  it  belonged 
solely  to  the  plaintiff ;  and  that  the  defendant  was  guilty  of 
a  conversion  in  refusing  to  allow  the  plaintiff  to  remove  the 
same  as  demanded.  He  therefore  directed  judgment  for 
this  amount,  with  interest  from  the  twelfth  of  July,  1888. 
It  has  been  affirmed  by  the  general  term. 

Upon  this  appeal  the  appellant  raises  two  questions: 
Firsts  whether  there  can  be  a  second  conversion  of  property ; 
second^  whether  the  findings  of  fact  above  referred  to  sup- 
port the  conclusion  of  law  made  by  the  trial  judge.  Neither 
question  admits  of  doubt.  The  defendant's  wrongful  act 
in  January,  1888,  did  not  change  the  title  to  the  trestle- 
work,  and  although  its  then  owners,  the  Valley  Coal  Com- 
pany, might  have  sued  for  its  conversion,  they  did  not,  nor 
were  they  bound  to  do  so.  Instead  of  that,  two  of  its  three 
owners  chose. to  sell  their  interest  in  the  property  to  the 
third,  and  he,  after  demand,  brought  this  action.    The  pre- 
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viouB  wrong  on  the  defendant's  part  was  no  excuse  for  ita 
failure  to  surrender  the  property  when  demanded,  and  tlie 
action  was  well  brought  by  its  then  owner.  As  against  the 
defendant,  at  any  rate,  the  property  has  ceased  to  be  a  part- 
nership asset.  For  anything  within  the  record,  the  appeal 
is  without  excuse,  and  the  judgment  should  be  affirmed. 

All  concur. 


Amelia  A.  B  abtholombw.  Respondent,  t^.  The  New  Tobk 

Centbal  and  Hudson  Riyeb  Railboad  Company^ 

Appellant. 

Court  of  AppecUSf  June  1,  1886. 

NegUgenoe.  Stopping  at  station, — ^A  passenger  upon  a  train  Is  bound  to 
act  upon  appearances ;  and,  if  the  train,  after  the  brakeman  an- 
nounces a  station,  is  run  so  slowly  as  to  appear  to  a  person  of 
ordinary  intelligence  and  observation  to  have  stopped,  ordinary 
care  for  the  safety  of  the  passengers  requires  the  train  to  be  so 
run  and  managed  as  not  to  endanger  their  lives ;  and  a  sudden 
jerk  or  start,  without  warning,  when  the  passengers  are  upon  their 
feet  moving  toward  the  platform  of  the  cars,  is  suiflcient  evidence 
of  carelessness  to  impose  liability  upon  the  company ;  and  a  charge 
in  such  case  that,  if  the  train  appeared  to  have  stopped,  then  for 
all  practical  purposes  and  for  the  consideration  of  this  oase»  it  had 
stopped,  is  not  erroneous. 

This  is  an  action  brought  to  recover  damages  for  personal 
injuries. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  affirming  a  special  term  order  denying  a  motion  for  a 
new  trial. 

Edward  Harris^  for  appellant. 

Wm,  8.  Oliver^  for  respondent. 

Eabl,  J. — The  only  ground  of  error  alleged  by  the  de- 
fendant is  the  exception  taken  to  the  following  phrase  in 
the  judge's  charge :  ^^  If  the  train  appeared  to  have  stopped. 
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then,  for  all  practical  purposes  and  for  the  consideration  of 
this  ca^e,  it  had  stopped." 

This  phrase  was  followed  and  explained  by  this  language  : 
"  If  from  the  evidence  you  shall  say  that  when  this  woman 
stepped  out  upon  the  platform,  the  train  had  stopped  or  ap- 
peared to  persons  of  ordinaiy  intelligence  and  observation 
to  have  stopped,  following,  as  it  did,  the  conceded  announce- 
ment, the  fact  that  an  announcement  had  be^n  made  that 
the  station  had  been  approached,  and  by  a  sudden  jerk,  of 
which  she  had  no  warning,  she  was  precipitated  and  received 
this  injury,  she  has  a  right  of  action." 

There  was  no  error  in  the  portion  of  the  charge  excepted 
to.  The  plaintiff  was  in  a  sti-ange  place  in  the  night-time^ 
and  upon  her  inquiry,  as  the  train  neared  Rochester,  the  con- 
ductor informed  her  that  she  must  change  cars  at  the  first 
place  at  which  the  train  would  stop ;  that  '^  Rochester  " 
would  be  called,  and  she  must  take  the  second  right-h^ind 
train. 

Some  time  after  this  the  brakeman  called  '^  Rochester, 
change  cars."  The  train  was  then  either  stopped,  or  slowed 
down,  so  that  to  her,  in  the  inside  of  the  car,  it  appeared  to 
have  stopped.  She  was  bound  to  act  upon  appearances,  and 
after  making  the  announcement,  if  the  train  was  run  so  slow 
as  to  appear  to  a  person  of  ordinary  intelligence  and  obser- 
vation to  have  stopped,  ordinary  care  for  the  safety  of  the 
passengers  required  the  train  to  be  so  run  and  managed 
as  not  to  endanger  their  lives ;  and  a  sudden  jerk  or  starts 
without  any  warning,  when  the  passengers  were  upon  their 
feet  moving  toward  the  platform  of  the  cars,  was  suflScient 
evidence  of  carelessness  to  impose  liability  upon  the  defend- 
ant. As  to  anyone  in  the  cars,  when  the  train  appeared  to 
have  stopped  it  was  the  same  as  if  it  had  stopped,  and  the 
same  duty  rested  upon  the  defendant  to  care  for  the  safety 
of  the  passengers. 

The  judgment  should  be  affirmed,  with  costs. 


All  concur. 
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GABOLnnBS  Habbbck,  Appellant,  t^.  Jomr  H.  Habbbob:, 

Respondent. 

Court  of  Appeals,  June  I,  1888. 

Afflnnlng  31  Hun,  640,  Mem. 

Busbcmd  and  wife.  Proof  of  marriage.— Where  a  union  between  the 
parties  is  at  first  illegal,  followed  by  no  formal  celebration  of 
marriage,  without  evidence  of  any  present  agreement  to  take  each 
other  for  husband  and  wife,  or  at  least  with  doubtful  proof  of  any 
change  of  relations,  the  finding  of  the  trial  Judge  thereon  that  no 
contract  of  marriage  was  ever  entered  into  between  them,  has 
evidence  in  its  support  which  raises  a  confiict,  and  precludes  the 
court  of  appeals  from  reviewing  the  weight  of  the  testimony. 

This  is  an  action  for  divorce ;  and  the  only  question  liti- 
gated was  as  to  whether  the  parties  were  married,  as  no  cere- 
monial marriage  had  taken  place  between  them. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  judgment  in  favor  of  defendant. 

Wm,  S.  Hinoe^  for  appellant. 

Wm.  FuUerton^  for  respondent. 

Danfobth,  J. — The  trial  judge  and  the  general  term 
have  found  against  the  plaintiff,  and  notwithstanding  a  dif- 
ference of  opinion  among  the  judges  of  the  court  below,  we 
are  constrained,  after  a  careful  consideration  of  the  evidence 
to  sustain  the  judgment  which  followed  the  conclusion  of 
the  majority.  That  the  union  between  the  parties  was  at 
first  illegal  is  conceded.  If  a  change  occurred,  it  was  fol- 
lowed by  no  formal  celebratipn,  nor  is  there  evidence  of  any 
present  agreement  to  take  each  other  for  husband  and  wife ; 
and  that  they  ever  passed,  by  contract  or  by  mutual  con- 
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sent,  from  the  state  of  concubinage  into  that  of  marriage, 
is  made  doubtful  by  the  admission  of  the  plaintiff,  proven 
by  the  testimony  of  her  sister,  by  that  of  the  defendant's 
father,  and  by  other  witnesses.  If  that  testimony  is  true, 
it  is  difficult  to  find  that  she  herself  regarded  the  connection 
'as  matrimonial,  or  that  its  continuance  depended  upon  any- 
thing more  binding  than  the  inclination  or  will  of  the  de- 
fendant. It  is  true  that  he  assumed  the  character  of  hus- 
band and  she  of  wife,  and  reported  themselves  in  that  rela- 
tion to  their  associates  and  others ;  and  there  was  enough 
in  their  conduct,  prima  facie^  to  entitle  each  to  the  civil 
rights  which  belong  to  the  real  character ;  but  the  testimony 
to  which  I  have  referred,  and  circumstances  disclosed  by 
others,  raised  a  conflict  in  evidence,  which  we  cannot,  as  an 
appellate  court,  declare  to  be  insufficient  to  show  that  the 
assumption  was  unfounded.  Such  was  the  conclusion  of 
the  trial  judge.  His  finding  is  that  no  contract  of  marriage 
was  ever  entered  into  between  the  plaintiff  and  defendant, 
and  we  cannot  say  it  has  no  evidence  in  its  support.  In 
the  face  of  that  finding,  this  appeal  must  fail.  The  judgment 
should  therefore  be  affirmed. 

All  concur. 
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Samuel  Sbbley,  Respondent,  t;.  The  New  York  Csktbal* 
AND  Hudson  Riveb  Railboad  Company,  Appellant. 

Ck)wrl  €f  Appeals^  Jvane  1, 1886. 

Negligence.  NdnsuU. — ^Where,  in  an  action  to  recover  damages  for  tlie 
negligent  setting  Are  to  and  buAiing  plaintiffs  bam  by  eoal  escap- 
ing from  tlie  smoke-stack  of  a  locomotive  passing  on  defendant's 
road  adjoining  plaintiff's  premises,  defendant  insisted  tliat  the  fire 
was  caused  by  either  of  two  engines  passing  on  its  road,  both  of 
which  were  claimed  to  be  in  perfect  order,  but  it  was  shown  that 
it  might  have  been  caused  by  another  engine  having  a  hole  cut  in 
its  fire  screen  and  not  in  good  order,  it  is  a  question  of  fact  for  the 
jury  to  determine  which  engine  caused  the  fire,  and  a  nonsuit 
is  properly  refused. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  reversing  a  judgment  of  nonsuit  in  &yor  of 
defendant,  and  granting  a  new  triaL 

Wm.  R.  Adamsy  for  appellant. 

Stephen  K.  WilliamSj  for  respondent. 

Per  Curiam. — The  principal  question  involved  in  this 
case  is  whether  the  negligence  of  the  defendant  caused  the 
barn  of  the  plaintiff  to  be  set  on  fire.  There  was  a  conflict 
in  the  evidence  in  regard  to  the  fact  whether  the  engine 
which  caused  the  fife  was  sufficiently  guarded  by  a  screen 
on  the  top  of  the  smoke-stack  which  prevented  coals  of  fire 
from  escaping.  The  defendant's  counsel  claims  that  the 
fire  was  caused  by  one  of  two  engines  passing  at  about  the 
time  of  the  fire,  and  which  engines  were  both  fully  protected 
in  respect  to  fire  screens.  An  examination  of  the  testimony 
discloses  that  it  is  not  entirely  clear  whether  the  fire  was^ 
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caused  by  either  of  the  two  engines  mentioned,  or  bj 
another  which  was  not  properly  guarded  so  as  to  prevent 
the  escape  of  coals  of  fire. 

Harriet  Burley,  a  daughter  of  the  plaintiff,  testified : 

^^  Some  five  or  six  of  defendant's  locomotives  passed  there 
that  morning  before  the  fire,  going  in  both  directions.  *  *  * 
There  were  trains  passing  there  frequently  that  morning. 
Trains  do  frequently  pass  there  without  my  noticing  them. 
*  *  *  The  trains  I  have  mentioned  are  the  only  ones  I 
noticed  within  half  an  hour  previous  to  the  fire." 

Mrs.  Seeley,  plaintiff's  wife,  testified : 

**  Had  seen  a  number  of  trains  of  defendant's  cars  passing 
there  shortly  before  I  discovered  the  fire.  Fifteen  or  twenty 
trains  passed*  there  that  morning,  more  or  less.  «  *  *  I 
didn't  notice  any  train  until  after  I  saw  the  smoke.  «  *  *  I 
was  at  work  in  the  kitchen  just  before  I  discovered  the  fire. 
I  hadn't  been  giving  attention  to  the  trains.  The  last  train 
I  noticed  before  the  fire  was  the  work  train.  These  three 
were  the  only  locomotives  I  noticed." 

Thomas  Cram,  a  conductor  for  the  defendant,  testified 
that  an  empty  engine  went  west  about  the  time  of  the  fire, 
about  fifteen  or  twenty  miuutes  before  they  were  called  to 
the  fire ;  that  there  were  some  fires  after  that  engine  passed ; 
that  he  saw  several  fires  immediately  after  it  had  passed. 

There  was  no  proof  given  as  to  the  condition  of  this 
engine  as  to  the  fire  screen,  but  there  was  some  evidence 
that  the  fire  screens  on  the  other  two  engines  spoken  of  were 
in  good  order.  It  is,  however,  nowhere  shown  that  the  fire 
was  caused  by  either  of  the  two  last  mentioned  engines. 
On  the  contrary,  it  is  shown  that  it  may  have  been  caused 
by  some  other  engine,  the  fire  screen  of  which  was  not  in 
perfect  or  even  in  good  order,  as  many  of  them  had  holes 
cut  in  to  make  better  draft. 

It  will  thus  be  seen  that  it  is  by  no  means  conclusive  that 
the  fire  was  caused  by  either  of  the  two  engines,  which,  it 
was  claimed,  were  in  perfect  order ;  and,  as  the  case  stood, 
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it  would  be  a  question  of  fact  for  the  jury  to  detennino 
which  engine  caused  the  fire. 

There  is  no  other  question  in  the  case  that  requires 
attention. 

The  judgment  should  be  affirmed. 
All  concur. 


AiimA  M.    HoxTBB  et    al.^  Respondents,  v.  Joseph  A.^ 
EiSBNLOBD,  Administrator,  etc.,  Appellanlf. 

Court  qf  Appeala,  Jme  1, 1886. 

Affirming  80  Hun,  90. 

Morlgtige.  Extension.  Cb«te.— The  pajrment  of  nearly  all  the  interest 
due  on  a  mortgage  with  an  offer  to  get  the  small  balanoe  due  and 
permission  to  the  mortgagor  to  take  his  time,  does  not  operate 
as  an  extension  of  time,  nor  as  a  waiver  or  estoppel  which  pre- 
cludes the  mortgagee  from  bringing  an  action  to  foreclose  the 
mortgage  on  default,  under  the  thirty  day  clause,  occasioned  by 
the  non-payment  of  such  balance ;  but  the  court  can  exercise  ita 
discretion  as  to  dismissing  the  complaint  and  awarding  costs. 

Action  to  foreclose  a  mortgage  containing  the  interest 
clause,  for  default  in  paying  a  balance  of  interest. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  of  the  special  term  for 
foreclosure  and  sale  of  the  mortgaged  premises. 

JI  S,  Dewey ,  for  appellant. 

N,  O,  Moahy  for  respondent. 

Eabl,  J. — There  was  no  valid  extension  of  time  for  the 
payment  of  the  small  balance  of  interest,  and  there  was  no 
waiver  or  estoppel  which  precluded  the  plaintiff  from  bring- 
ing this  action.    While,  under  the  circumstances  of  this 


MATTER  OF  NEW  YORK,  L.  &  W.  RT  CO.    79 

statement  of  the  Oase. 

case,  a  court  of  equity,  in  the  exercise  of  its  discretion, 
might  have  dismissed  plaintiffs  complaint,  it  was  not  bound 
to  do  so,  and  hence  there  was  no  error  of  law  in  refusing 
to  do  so.  Whether  the  defendant  should  have  costs  was 
in  the  discretion  of  the  court  below,  and  that  discretion  is 
not  snbject  to  review  here.  The  rights  of  the  defendant 
were  sufficiently  protected  by  the  denial  of  costs  to  the 
plaintiff,  and  by  the  form  of  the  foreclosure  judgment 
entered. 

The  judgment  should  be  affirmed,  with  costs. 

« 
All  concur* 


Ik  thb  Matter  of  the  Applioation  of  the  New 
York,  Laceiwanka  and  Western  Railway  Com- 
pany, 

Churt  of  Appease,  June  1, 1886. 

1.  BaUfXMds.  Cbrnmissioners  of  appraiaal  under  contracL — A  contract 
was  made  between  the  petitioner  and  owner  of  land  for  the  sale 
thereof,  whereby  it  was  stipulated  that  the  oommissioners  ap- 
pointed nnder  the  general  railroad  law  shall,  in  ascertaining  and 
determining  the  compensation  to  be  allowed,  take  into  con- 
sideration the  capability  of  the  premises  and  property  for  any  use 
whatever,  and  that  they  shall  determine  such  compensation  upon 
their  own  knowledge  and  information,  as  well  as  upon  such  evi- 
dence as  may  be  produced  before  them.  On  a  former  appeal  in 
this  matter  to  the  general  term,  the  court  laid  down  the  rule  that 
the  owners  were  entitled  to  be  allowed  the  fair  market  value  of 
the  property,  and  that  this  was  the  basis  on  which  the  estimate 
should  be  made  by  witnesses  and  the  commissioners.  Two  of  the 
commissioners,  during  the  hearings,  announced  that  they  did  not 
oonsider  themselves  bound  by  the  supreme  court  decision  on  this 
point,  and  the  petitioner  made  an  application  for  their  removal 
on  the  ground  of  misconduct  in  declining  to  be  governed  by  the 
general  term  opinion.  The  court  of  appeals  decided  that,  under 
the  peculiar  circumstances  of  this  case,  it  could  not  be  held  to  be 
misconduct  in  them  to  refuse  to  commit  themselves,  in  ad- 
vance, to  a  rule  of  decision   which  would  exclude  from  their 
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consideration  matters  to  whloh  it  was  expressly  agreed  they 
might  have  reference  in  reaching  a  result ;  especially  as  there  is 
nothing  in  the  case  to  show  that  in  declining  to  do  so,  they  in- 
tended to  be  disrespectful  to  the  court,  or  arbitrarily  to  over- 
rule its  opinion,  or  to  be  contumacious  or  perverse. 

2.  Same,  Review  of  awards. — ^Though,  under  the  statute,  a  railway 
company  can  not  by  appeal  obtain  a  review,  on  the  merits,  of  a 
second  award,  yet  it  is  within  the  power  of  a  court  of  equity  to 
set  aside  any  excessive  award  obtained  by  fraud  or  the  miscon- 
duct of  the  oommissionera,  or  for  any  cause  which  will  justify  the 
setting  aside  of  an  award  of  arbitrators ;  and  such  relief  can  be 
obtained  on  motion. 

8.  Same.  Appeal — An  order  of  the  ge&eral  term  affirming  a  special 
term  order,  vacating  an  order  appointing  commissioners  in  con- 
demnation proceedings,  is  appealable  to  the  court  of  appealfl^  as 
it  is  final  and  affects  a  substantial  right. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  modifying  and  affirming  a  special  term  order  yacat- 
ing  the  appointment  of  certain  commissioners  for  the  ap- 
praisal of  land. 

Q-eo.  F.  Oomstock  and  Morris  Morey^  tor  appellants, 
Harriet  A.  Bennett  and  others. 

Sherman  S.  Jtoffers^  for  respondent,  New  York,  L.  and 
W.  R.  R.  Co. 

Rapallo,  J. — This  proceeding  was  instituted  in  pursuance 
of  a  written  contract  between  the  petitioner,  the  railway 
company,  and  the  appellants,  bearing  date  the  twenty-fourth 
day  of  May,  1888.  By  that  contract  the  railway  company 
agreed  to  purchase  of  the  appellant,  Harriet  A.  Bennett,  the 
property  known  as  the  ^*  Union  Elevator,"  at  Buffalo,  and 
with  due  diligence  to  take  proceedings  under  the  general 
railroad  law  for  the  purpose  of  ascertaining  the  value  of  the 
premises  and  of  the  erections  thereon,  and  the  compensation 
to  be  paid  therefor,  and  of  obtaining  the  title  in  fee  thereto. 
It  was  stipulated  in  the  contract  that  Nelson  K.  Hopkins, 
Robert  Dunbar,  and  Brigham  Clark  should  be  appointed 
commissioners  in  said  proceedings,  to  ascertain  the  compen- 
sation which  ought  ju&tly  to  be  made  by  the  compiany  to  the 


MATTER  OE  NEW  YORK,J..&  W.  R'Y  CO.    81 


Opinion  of  the  Court,  by  BapaiiIiO,  J. 


party  or  parties  owning  or  interested  in  said  property,  and 
that  the  decision  of  the  majority  of  them  shoold  be  binding 
on  both  parties.  It  was  further  mutually  agreed  that  the 
said  commissioners  should  be  governed,  in  estimating  said 
valuation  and  compensation,  by  the  rules  of  law  applicable 
to  proceedings  under  said  statutes,  ^^  excepting  as  they  might 
be  modified  by  this  agreement"  and  that  all  rights  of  appeal 
given  by  law  should  be  reserved  to  either  party.  It  was 
expressly  agreed  that  in  said  proceedings  no  damage  should 
be  allowed  because  of  injury  to  the  Bennett  elevator  prop- 
erty, or  any  adjoining  or  adjacent  premises,  or  any  compen- 
sation allowed  for  anjrthing  except  the  actual  value  of  the 
premises  and  property  described  in  the  agreement ;  that,  in 
ascertaining  the  compensation  to  be  allowed,  the  commis- 
sioners should  ^^  take  into  consideration  the  capability  of 
the  premises  and  property  for  any  use  whatever ;  '*  and  that 
they  should  determine  such  compensation  without  delay, 
and  upon  their  own  knowledge  and  information,  as  well  as 
upon  such  evidence  as  might  be  produced  before  them. 
The  contract  then  went  on  to  provide  that  the  value  finally 
arrived  at  in  said  proceedings  should  ^  be  the  fixed  purchase 
price  "  to  be  paid  by  the  railway  company.  It  prescribed 
the  time  of  payment  and  of  delivery  of  possession,  and  also 
provided  for  the  execution  and  delivery,  by  the  appellant 
Harriet  A.  Bennett,  to  the  company,  of  a  deed,  with  cove- 
nants of  seizin  and  for  quiet  enjoyment,  conveying  a  perfect 
title  to  the  premises,  except  as  to  certain  incumbrances  for 
which  allowance  was  to  be  made  out  of  the  purchase  money. 
The  contract  contained  further  stipulations  respecting 
mutual  accommodations  in  the  use  of  their  docks  by  the 
Union  elevator  and  Bennett  elevator  properties,  and  various 
other  stipulations  not  affecting  the  main  question  presented 
upon  this  appeal,  but  to  which  it  may  be  necessary  inci- 
dentally to  refer. 

-The  proceeding  for  the  appraisement  of  the  property 
agreed  to  be  sold,  was  instituted  by  the  railway  company, 
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as  it  had  agreed,  and  in  October,  1888^  in  that  proceeding, 
thus  instituted,  an  order  was  made  by  the  supreme  court  at 
special  term  in  the  fourth  department,  appointing  the  three 
gentlemen  named  in  the  contract  commissioners  to  appraise 
the  property.  They  made  a  report  in  January,  1884,  fixing 
the  compensation  to  be  paid  at  the  sum  of  $469,  875,  which 
report  was  confirmed  at  special  term ;  but,  on  appeal  by  the 
company  to  the  general  term,  the  order  of  confirmation  was 
reversed,  and  the  commissioners'  report  was  set  aside.  On 
that  appeal  an  effort  was  made  by  the  railway  company  to 
have  new  commissioners  appointed ;  but  the  supreme  court 
refused  that  relief  on  the  sole  ground  that  it  had  not  the 
power  to  grant  it  because  the  parties  had,  by  their  contract, 
agreed  upon  the  commissioners.  From  that  decision  the 
railway  company  appealed  to  this  court.  No  appeal  was 
or  could  have  been  taken  by  the  property  owners  from  that 
part  of  the  order  which  set  aside  the  report  of  the  commis- 
sioners, and  consequently  there  has  been  no  review  here 
by  that  part  of  the  decision  of  the  general  term.  The 
ground  on  which  that  tribunal  refused  to  appoint  new  com-' 
missioners  was,  however,  reviewed  here,  and  the  decision 
was  fully  sustained.  98  N.  T.  447.  The  case  then  went 
back  for  a  rehearing  before  the  same  commissioners,  and, 
while  that  rehearing  was  pending  before  them,  the  railway 
company  made  a  motion  to  the  court  at  special  term  to 
vacate  the  order  appointing  the  commissioners  on  the 
ground  of  alleged  misconduct  on  their  part.  The  allega- 
tions of  misconduct  contained  in  the  movinig  papers  were 
of  two  classes.  One  was  that  Mr.  Robert  Dunbar,  one  of 
the  commissioners,  had  business  relations   with  the  claim- 

m 

ants  Bennett  and  wife  which  prevented  him  from  being  a 
disinterested  appraiser.  These  charges  were  answered  at 
the  hearing  at  special  term  to  the  satisfaction  of  the  pre- 
siding judge ;  and  the  counsel  for  the  company  does  not  now 
complain  of  the  disposition  made  of  that  branch  of  the 
charges ;  but  he  confines  himself  on  this  appeal  to  the  re- 
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maining  branch,  which  is,  in  substance,  that  commissioners 
Dunbar  and  Clark,  on  the  second  hearing,  declined  to  be 
governed  by  the  opinion  of  Bradley,  J.,  who  delivered  the 
opinion  of  the  general  term  on  the  appeal  from  the  order 
confirming  the  report  of  the  commissioners.  This  refusal 
was  regarded  by  the  court  below  as  misconduct  which  justi* 
fied  it  in  vacating  the  appointment  of  commissioners,  and 
thus  necessarily  terminating  the  proceeding. 

The  precise  manner  in  which  the  alleged  misconduct  is 
claimed  to  have  been  committed  is  set  forth  in  the  brief  of 
the  counsel  for  the  railway  company,  and  in  the  moving 
affidavits,  which,  for  the  purpose  of  this  appeal,  we  Inust 
assume  to  be  correct.  Evidence  had  been  admitted,  on  the 
first  hearing  before  the  commissioners,  of  the  manner  in 
which  the  property  in  question  could  be  utilized  by  expend- 
ing a  large  sum  in  increasing  the  capacity  of  the  elevator, 
and  estimating  the  income  which  it  would  be  capable,  with 
these  improvements,  of  producing  and  these  estimates  were 
mainly  based  upon  evidence  of  the  income  earned  by  other 
elevators  in  Buffalo ;  and  opinions  as  to  the  value  of  the 
property  in  question  had  been  given,  based,  not  upon  the 
market  prices  of  the  property  as  it  was  at  the  date  of 
the  contract,  but  upon  what  it  might  be  made  to  pay  by 
improving  it  as  an  elevator ;  also  of  its  capacity  to  handle 
grain,  if  improved  and  operated  in  connection  with  the 
Bennett  elevator,  which  was  alongside.  Evidence  had  been 
admitted,  on  that  hearing,  of  estimates  based  upon  pro- 
jected connections  with  railroad  companies,  and  facilities 
for  transportation  not  under  the  control  of  the  owners  of 
the  property  in  question,  and  other  speculative  matters. 

In  the  opinion  delivered  by  Bradley,  J.,  and  before  re- 
ferred to,  the  learned  judge  said  that,  when  compared  with 
other  sales  of  property  in  the  same  locality,  the  value,  as 
appraised  by  the  commissioners,  was  exceptionally  large ; 
and  he  commented  upon  the  evidence  which  had  been  given 
before  the  commissioners,  and  pointed  out  the  contingencies 
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to  which  some  of  the  considerations  on  which  the  witnesses 
based  their  estimates  were  subject,  and  expressed  the 
opinion  that  these  estimates  were  matters  of  speculation, 
dependent  on  too  many  circumstances  to  be  entitled  to  con- 
sideration as  evidence  of  value.  In  these  observations  he 
referred,  among  other  things,  to  the  evidence  as  to  the  con- 
templated relation  of  the  property  to,  and  its  operation  in 
connection  with,  other  property,  and  projects  for  connecting 
facilities  with  channels  of  transportation  not  within  the 
control  of  the  then  owner  of  the  property  in  question ;  and 
he  said  that,  in  view  of  all  the  testimony,  it  was  difficult 
to  escape  the  conclusion  that  the  commission  reached  the 
result  which  they  did  by  the  application  of  erroneous  prin- 
ciples to  the  appraisal  of  the  value  of  the  property  in  ques- 
tion, and  that  the  amount  of  compensation  awarded  by 
their  report  was  by  that  means  increased  considerably  in 
excess  of  the  fair  market  value  of  the  property.  In  this 
opinion  the  learned  judge  laid  down  the  rule  that  the  owners 
were  entitled  to  be  allowed  the  fair  market  value  of  the 
property,  and  that  was  the  basis  on  which  the  estimate 
should  be  made,  and  allowed,  by  witnesses  and  the  com- 
mission. 

On  the  second  hearing  before  the  commissioners,  evidence 
of  David  S.  Bennett  was  received  of  a  valuation  based  upon 
the  probable  earnings  of  a  new  elevator  of  a  certain  capa- 
city, if  erected  upon  the  lot  in  question,  based  upon  the 
past  earnings  of  two  elevators,  which  were  named,  and 
upon  projected  connections  with  Unes  of  transportation. 
After  the  examination  of  this  witness  had  been  concluded, 
the  counsel  for  the  railway  company  moved  to  strike  out 
his  testimony  so  far  as  it  assumed  to  give  a  value  in  dollars 
to  the  property  in  question.  The  grounds  of  the  motion 
were  specified ;  one  of  them  being  that  the  testimony  on 
which  the  estimate  was  founded  was  inoperative  and  worth- 
less under  the  decision  of  the  general  term.  The  motion  to 
strike  out  the  evidence  was  finally  denied ;  Commissioner 
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Hopkins  being  in  favor  of  striking  it  out,  Commissioners 
Clark  and  Dunbar  of  retaining  it,  Commissioner  Dunbar 
saying  that  he  was  inclined  to  receive  the  evidence,  and 
give  it  the  weight  which  he  thought  proper.  The  question 
was  raised  at  other  stages  in  the  case,  and  the  substance  of 
the  struggle  was,  on  the  part  of  the  railway  company,  to 
maintain  that  the  decision  of  the  general  terra  was  that  the 
evidence  and  the  valuation  should  be  confined  to  the  market 
value  of  the  property  as  it  was  at  the  date  of  the  contract, 
and  that  this  decision  was  binding  upon  the  commissioners, 
and  should  be  followed  by  them ;  while,  on  the  other  hand,  it 
was  claimed  that  they  were  not  so  restricted,  but  were  en- 
titled to  consider  the  rights  of  the  parties  under  the  contract, 
and  make  a  just  award  between  them ;  and  reference  was 
had  to  the  opinion  of  this  court  on  the  first  appeal. 

The  commissioners  were  then  requested,  by  the  counsel 
for  the  railway  company,  to  rule  on  three  propositions,  viz. : 
First,  there  cannot  be  taken  into  consideration,  in  arriving 
at  the  value  of  the  property,  the  probabilities  of  a  connec- 
tion with  the  railroad  of  the  petitioner  as  one  element 
affecting  that  value ;  second,  that  the  opinion  of  the  general 
term  in  the  proceeding  is  controlling  upon  the  commis- 
sioners as  to  the  principles  which  should  govern  them  in 
making  their  award ;  third,  that  the  measure  of  the  award 
is  the  fair  market  value  of  the  property  as  it  was  at  the 
date  of  the  contract.  The  commissioners  then  adjourned 
without  ruling  on  the  propositions,  and  at  their  next  meet- 
ing, having  consulted  among  themselves,  Commissioner 
Dunbar  announced  that  he  did  not  consider  himself  bound 
by  the  supreme  court  decision,  but  did  consider  himself 
bound  and  sworn  to  ascertain  and  determine  the  compensa- 
tion which  ought  justly  to  be  made  by  the  company  to  the 
party  or  parties  owning  or  interested  in  the  property,  and 
that  he  considered  himself  bound  to  do  justice  between  the 
parties^  and  as  much  justice  to  the  railroad  commissioners 
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as  to  Mr.  Bennett,  as  far  as  he  knew.  Commissioner  Clark 
concurred  with  Commissioner  Dunbar. 

That  the  decision  of  Commissioner  Dunbar,  to  the  effect 
that  he  did  not  consider  himself  bound  by  the  supreme  court 
decision,  had  reference  to  that  part  of  the  opinion  of  Judge 
Bbadley  which  held  that  the  basis  upon  which  the  appraise- 
ment should  be  made  was  the  market  value  of  the  property, 
is  made  very  clear  by  the  colloquy  set  forth  in  the  moving 
affidavits,  and  by  the  request  of  the  counsel  for  the  railroad 
company  to  the  commissioners  to  rule  upon  the  point.  Mr. 
Dunbar  introduced  the  remark,  by  saying,  ^^  Mr.  Hopkins 
spoke  to  me  this  morning  in  respect  to  following  the  general 
term  decision ; "  and  Mr.  Hopkins  stated  that  the  particular 
point  to  which  he  had  called  the  attention  of  Mr.  Dunbar 
was  as  to  the  manner  of  arriving  at  the  value  of  the  real 
estate. 

It  is  needless  to  go  over  the  various  forms  in  which  the 
question  was  raised  by  the  counsel  for  the  company,  as  it 
clearly  appears  that  the  substance  of  the  whole  controvei*sy 
was  whether  the  commissioners  were  bound  to  follow  the 
rule  laid  down  in  the  quoted  portion  of  the  opinion  of 
Bbadley,  J.,  at  general  term,  on  the  case  as  there  presented 
to  him,  and  to  exclude  from  their  consideration,  in  making 
their  appraisal,  all  evidence  except  such  as  bore  upon  the 
market  value  of  the  property  as  it  was  at  the  date  of  the 
contract ;  thus  excluding  estimates  based  upon  the  develop- 
ment of  the  property  by  means  of  improvements  of  which  it 
was  capable,  and  the  probable  increase  which  might  be  de- 
rived therefrom  by  means  of  such  improvements ;  and  the 
question  for  our  determination  is  whether  the  commission- 
ers, in  declining  to  hold,  in  advance  of  any  appraisal,  that 
they  were  concluded  on  the  point  referred  to,  were  guilty 
of  misconduct  which  authorized  the  court  below  to  vacate 
the  order  appointing  them,  and  thus  terminate  the  proceed- 
ing. 

In  respect  to  these  matters  the  position  of  the  commis- 
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sioners  was  peculiar.  They  were  not  acting  merely  as 
officers  of  the  court,  owing  their  appointment  solely  to 
it,  but  they  had  been  selected  by  the  solemn  contract  of  the 
parties;  and  that  contract  established  the  principles  by 
which  they  should  be  governed  in  making  the  appraisement. 
After  the  decision  of  the  general  term  on  the  first  appeal 
had  been  pronounced,  the  case  had  come  before  this  court, 
and  it  had  adjudged  that  the  provisions  of  the  contract  so 
far  as  they  bound  the  pai*ties,  were  binding  upon  the  court 
in  carrying  the  contract  into  effect.  Even  if  it  should  be 
conceded  that  the  court  had  it  originally  in  its  power  to 
decline  to  lend  its  aid  to  the  carrying  out  of  the  contract, 
by  refusing  to  appoint  commissioners,  and  thus  disabling 
the  company  from  taking  the  first  step  which  was  essential 
to  give  vitality  to  the  contract,  it  does  not  follow  that  after 
the  court  had  entertained  the  proceeding,  and  set  the  ma- 
chinery in  motion  by  which  rights  had  accrued  to  the  parties, 
it  could  of  its  own  volition,  or  in  its  mere  discretion,  termi- 
nate those  proceedings,  or  require  them  to  be  conducted  in  a 
different  manner  or  on  different  principles  from  those  which 
had  been  agreed  upon.  On  the  former  appeal  to  this  court 
it  was  held  that,  notwithstanding  the  right  of  appeal  was 
reserved  to  both  parties,  and  notwithstanding  that  the 
statute  authorized  the  court  in  ordinary  cases,  on  the  first 
appeal,  not  only  to  set  aside  the  award  of  the  commissioners, 
but  to  appoint  new  commissioners,  yet  that  in  this  case  it 
could  not  exercise  the  power  to  change  the  commissioners, 
because  that  would  be  a  violation  of  one  of  the  terms  of  the 
contract. 

The  same  principle  applies  in  respect  to  the  rules  which 
should  govern  the  commissioners  in  making  their  ap- 
praisement. The  contract  provided  in  that  respect,  that 
they  should  be  governed  by  the  rules  of  law  applicable  to 
proceedings  under  the  statute,  except  as  they  might  be  modi- 
fied by  the  contract.  One  of  these  modifications  was  that 
no  damages  should  be  allowed  because  of  injury  to  the  ad- 
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jacent  premises.  Could  it  be  seriously  argued  that  the  court 
could,  at  the  instance  of  the  property  owners,  have  required 
the  commissioners  to  allow  such  damages  because  the  statute 
authorize  their  allowance,  or  that  it  would  be  misconduct  on 
their  part,  which  would  authorize  their  removal,  to  refuse  to 
make  such  allowance  if  the  court  had,  at  some  previous  stage 
of  the  case,  decided  that  it  was  proper?  Assuming  that  the 
learned  counsel  for  the  company  is  light  in  claiming  that  the 
general  rule  in  condemnation  proceedings  is,  as  he  asked  the 
commissioners  to  hold,  ^'  that  the  measure  of  the  award  is  the 
fair  market  value  of  the  property  ob  it  was  at  the  date  of  the 
contract^^  dondi  that  this  was  a  correct  rendering  of  the  opinion 
of  the  general  term,  we  come  back  to  the  question  whether 
the  commissioners  were  bound  so  to  decide  in  this  case,  in  the 
face  of  the  express  stipulation  of  the  contract  ^^  that,  in  as- 
certaining and  determining  the  compensation  to  be  allowed 
the  said  commissioners  shall  take  into  consideration  the 
capabmty  of  the  premises  and  property  for  any  use  what- 
soever, and  that  they  shall  determiue  such  compensation 
upon  their  own  knowledge  and  information,  as  well  as  upon 
such  evidence  as  may  be  produced  before  them."  This 
language  is  much  more  comprehensive  than  ^^  the  market 
price"  or  "  market  value"  of  the  premises  at  the  date  of 
the  contract,  and  shows  that  the  real  value  was  to  be  ascer- 
tained, predicated,  not  merely  upon  the  condition  of  the 
property  as  it  was  at  the  date  of  the  contract,  or  the  uses 
to  which  it  was  devoted  at  that  time,  but  upon  its  capabili- 
ties for  any  use  whatever ;  and  would  fairly  admit,  as  an 
element  of  value,  evidence  of  the  improvements  of  which 
it  was  capable,  and  of  the  revenues  which  might  with  rea- 
sonable certainty  be  expected  to  be  derived  fi'om  the  devel- 
opment of  those  capabilities.  The  peculiar  nature  of  the 
property  might  be  such  that  it  had  no  fixed  market  value, 
and  the  parties  therefore  agreed  that  the  commissioners, 
who  were  persons  of  experience,  acquainted  with  the  means 
of  rendering  property  of  that  description  available,  might 
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take  into  coDsideration  what  it  was  capable  of  yielding  with 
reasonable  and  judicious  development  and  management. 

Of  course  as  just  and  reasonable  men,  it  would  not  be 
expected  that  they  would  calculate  as  certainties  profits 
which  were  speculative,  and  contingent  or  variable,  but  the 
language  of  the  contract  certainly  implies  that  they  were 
not  to  be  confined,  in  their  estimate,  to  the  sum  which  it 
could  be  proved  the  property  would  bring  if  exposed  for 
sale  in  the  open  market,  or  to  a  valuation  based  upon  sales- 
of  other  property  in  the  vicinity.  They  were  selected  and 
agreed  upon  by  the  parties  as  competent  judges  of  the  real 
value  of  property  of  the  description  which  was  the  subject 
of  inquiry,  and  it  is  not  to  be  assumed  that  they  would  omit 
to  make  due  allowance  for  contingencies  and  uncertainties 
and  to  properly  weigh  the  evidence  in  connection  with  their 
own  knowledge  and  information,  to  which,  by  the  terms  of 
the  contract,  they  were  expressly  authorized  to  resort ;  and 
we  are  of  opinion  that,  under  the  peculiar  circumstances  of 
this  case,  it  could  not  be  held  to  be  misconduct  in  them 
to  refuse  to  commit  themselves,  in  advance,  to  a  rule  of 
decision  which  could  exclude  from  their  consideration 
matters  to  which  it  was  expressly  agreed  they  might  have 
reference  in  reaching  a  result. 

There  is  nothing  in  the  case  to  show  that,  in  declining  to 
decide  as  required  by  the  counsel  for  the  company,  they 
intended  to  be  disrespectful  to  the  court,  or  arbitrarily  to 
overrule  the  opinion  referred  to,  or  to  be  contumacious  or 
perverse  ;  but,  on  the  contrary,  it  would  rather  seem  that 
they  intended  conscientiously  to  perform  their  duty  con- 
formably to  the  contract  under  which  they  were-  appointed. 
The  contract  was  one  which  secured  advantages  to  both 
parties  in  return  for  rights  which  they  surrendered.  The 
railroad  company  evidently  desired  to  acquire  the  property ; 
and,  if  it  had  been  compelled  to  resort  to  proceedings  in  inr 
vitum^  it  would  have  been  open  to  the  owners  to  resist  them, 
and  to  contest  the  questions  whether  the  property  was  re» 
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quired  for  railroad  purposes,  and  whether  the  railroad  com- 
pany could  in  any  event  acquire  more  than  a  right  of  user. 
These  points  the  owners  surrendered  by  covenanting  to  give 
a  deed  in  fee,  conveying  a  perfect  title,  with  covenants  of 
seizin  and  quiet  enjoyment,  which  no  law  could  have  com- 
pelled them  to  do.  They  also  abandoned  their  claim  to 
damages  to  adjacent  property,  which  the  law  would  have 
allowed,  and  they  also  agreed  to  withdraw  the  suits  which 
they  were  then  prosecuting  against  the  company  in  relation 
to  Darkbasin  alley,  and  to  assign  to  the  company  all  their 
rights  in  that  alley ;  also  to  convey  to  the  company  all  their 
rights  in  and  adjoining  the  Evans  ship-canal,  which  the 
company  were  at  the  time  seeking  to  obtain  by  proceedings 
under  the  railroad  law.  Various  other  arrangements  for 
the  mutual  convenience  of  both  parties  were  provided  for 
in  the  contract,  and  the  whole  was  based  upon  the  assurance 
of  a  just  compensation  being  made  for  the  Music  elevator 
property,  by  having  it  appraised  by  three  gentlemen  of 
experience,  agreed  upon  by  the  parties,  who  were  to  value 
the  property^  in  the  manner  provided  by  the  contract.  To 
require  those  arbiters  to  adopt  any  different  rule  of  valusr 
tion,  after  the  contract  had  been  partly  performed,  and  when 
the  company  was  in  the  enjoyment  of  some  of  the  benefits 
which  were  to  be  granted  to  them  on  its  performance,  would 
be  a  subversion  of  the  rights  of  the  appellants  under  the 
contract,  which  ia  inadmissible. 

It  must  further  be  observed  that  the  application  to  vacate 
the  appointment  of  the  commissioners'  was  made  and  granted 
before  any  appraisal  or  award  had  been  made  by  them,  and 
before  it  could  be  known  what  effect  they  would  give  to  the 
evidence  on  the  question  of  value,  which  they  admitted, 
and  declined  to  strike  out.  Commissioner  Clark  stated,  in 
answer  to  the  motion  to  strike  out,  that  he  thought  the 
evidence  was  in  the  same  line  as  that  which  was  admitted 
on  the  former  trial,  and  that  he  thought  it  ought  to  be  re- 
ceived, and  Commissioner  Dunbar  stated  that  he  was  in- 
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dined  to  receive  it,  and  give  it  the  weight  he  thought  pro- 
per. There  was  nothing  in  this  which  was  final,  or  which 
showed  that  the  commissioners  might  not,  in  arriving  at  a 
decision,  be  guided  in  their  judgment  by  the  reasoning  of  the 
general  term  as  to  the  weight  to  be  given  certain  portions  of 
the  evidence,  and  might  not  finally  reach  a  just  award. 
Some  of  the  evidence  on  which  Mr.  Bennett  had  based  his 
valuation  related  to  facts  explanatory  of  the  capabilities  of 
the  property,  which,  in  our  judgment  was  proper  to  be  con- 
sidered, and  some  to  estimates  and  projects  uncertain  and 
conjectural  in  their  character.  It  was  certainly  not  impos- 
sible that,  in  weighing  this  evidence,  the  commissioners, 
enlightened  by  the  opinion  of  the  general  term,  might  make 
the  proper  discriminations,  and  form  a  sound  judgment  in 
the  end.  There  was  no  evidence  impeaching  their  integrity 
in  the  matter,  and  the  learned  counsel  for  the  respondent, 
in  their  argument  in  reply,  expressly  state  that  they  do  not 
charge  actual  dishonesty  on  the  part  of  the  two  commis- 
sioners, but  do  charge  an  obstinate  and  perverse  determi- 
nation to  follow  in  the  forbidden  paths,  and  on  that  ground 
claim  the  right  to  remove  them  before  it  can  be  ascertained, 
by  their  decision,  to  what  result  the  paths  alleged  to  be  for- 
bidden will  lead  them. 

In  answer  to  the  objection  that  the  removal  was,  to  say 
the  least,  premature,  they  reply  the  finality  of  the  second 
report,  under  the  general  railroad  act ;  and  on  this  ground 
demand  that  the  appellants  should  be  absolutely  debarred 
of  the  means  of  enforcing  their  contract  of  sale  in  the  man- 
ner provided  by  the  contract,  on  the  mere  apprehension  that 
the  commissioners  will,  through  mere  obstinacy  and  per- 
versity, make  an  excessive  award  against  them,  and  that  in 
that  case  they  would  be  without  remedy.  Aside  from  other 
answers  to  this  argument  of  the  respondent,  a  sufficient  one 
is  that  although,  under  the  statute,  the  petitioners  could  not 
by  appeal  obtain  a  review,  on  the  merits,  of  a  second  award 
yet  it  would  be  within  the  power  of  a  court  of  equity  to  set 
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asi^e  any  excessive  award  obtained  by  fraud  or  the  mis* 
conduct  of  the  commissioners,  or  for  any  cause  which  would 
justify  setting  aside  an  award  of  arbitrators  ;  and  in  a  pro- 
ceeding like  this  the  same  relief  could  be  obtained  on  motion. 
If  this  application  had  not  been  made,  and  the  commissioners 
had  proceeded  to  a  second  award,  it  could  have  been  set 
aside  if  misconduct  could  be  shown ;  and  the  same  remedy 
will  again  be  open  to  the  petitioners  if  the  second  award  is 
impeachable  for  that  cause.  But  it  should  not  be  assumed, 
in  advance,  that  the  commissioners  will,  in  making  their 
final  award,  be  guilty  of  misconduct  or  bad  faith,  or  willful 
disregard  to  the  legal  rights  of  either  party.  In  this  case 
the  apprehension  that  they  will  do  so  is  mainly  founded  upon 
the  fact  that  their  first  award  was  unsatisfactory  to  the 
petitioners,  and  was  set  aside  by  the  court  as  excessive.  The 
court  at  general  term'  had  power,  on  that  appeal,  to  review 
the  award  on  the  merits,  and  order  a  rehearing,  and  that 
order  was  not  reviewable  in  this  court.  What  award  they 
will  make  on  the  rehearing  cannot  now  be  known,  and  the 
mere  apprehension  that  it  will  be  excessive  is  not  sufficient 
to  justify  their  being  prevented  from  making  any.  Living- 
ston V.  Sage,  95  N.  Y.  289. 

We  have  no  doubt  of  the  appealability  of  the  order.  It 
was  final,  as  it  necessarily  terminated  the  proceeding  :  and 
it  affected  a  substantial  right,  as  it  deprived  the  appellants 
of  the  fruits  of  their  contract  by  rendering  its  enforcement 
impossible. 

The  orders  of  the  special  terms  should  be  reversed,  and 
the  application  to  vacate  the  order  appointing  commissioners 
denied  with  costs. 

AU  concur,  except  Rtjgbe,  C.  J.  and  Eabl,  J.  dissenting. 
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Maby  p.  Muedfeldt  et  al.y  Appellants,  v.  The  New  Yobk, 
West  Shore  and  Buffalo  Railway  Company,  Re- 
spondent 

Ckmrt  of  AppeaJls,  JumeX  1886. 
Afflrming  34  Hun,  632. 

1.  8pec^  performance.   DiacretUm  of  court. — Though  a  passageway 

under  a  railroad  was  reserved  by  deed  to  be  built  and  maintained 
by  the  company,  yet,  where  the  construction  of  a  useful  passage 
is  difficult,  and  if  constructed,  will  be  useless  to  the  plaintiffs, 
it  is  within  the  discretion  of  the  trial  court,  in  the  exercise^  of  its 
equitable  Jurisdiction,  to  deny  specific  performance  of  defendant's 
contract  to  construct  the  passage,  and  leave  the  plaintifb  to  their 
remedy  for  damages  for  breach  of  the  covenant. 

2.  TVe^pasa.     Contractor. — ^Where  a  railroad  company  lets  the  contract 

to  construct  its  road  through  plalntiif  s  premises  to  contractors, 
and  it  does  not  appear  that  such  contract  could  not  have  been  ez« 
eouted  without  any  interference  with  the  land  on  which  the  alleged 
trespass  was  committed  by  such  contractors,  the  company  cannot 
be  said  to  have  caused  the  trespass  and  is  not  liable  for  it. 

3.  Same,  No  proqf  of  damages. — ^Where  the  plaintillis  do  not  prove,  nor 

offer  by  any  competent  evidence  to  prove,  any  amount  of  damages 
for  an  alleged  trespass,  there  is  no  basis  for  the  allowance  of  any 
substantial  damages. 

4.  Same,    Joint  Merest. — ^The  life  tenant  and  the  owners  of  the  rever- 

sion are  not  Jointly  interested  in  the  damages  arising  from  a 
breach  of  a  covenant,  by  a  railway  company,  to  construct  and  main- 
tain a  passageway  under  its  railroad.  The  reversioners  not  entitled 
to  any  damages  for  breach  of  such  covenant,  during  the  existence 
of  the  life  estate. 

Action  to  compel  the  specific  performance  of  a  covenant 
in  a  deed,  by  which  the  grantee  agreed  to  construct  and 
maintain  a  passageway  under  its  railway,  and  to  recover 
damages  for  aUeged  trespass. 

Appeal  from  the  judgment  of  the  general  term  of  the 
supreme  court,  affirming  judgment  for  defendants. 
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Jr.  A.  Brew9tery  for  appellants. 

A.  S.  Cassedt/j  for,  respondent. 

Eabl,  J. — ^Inview  of  the  difficulty  in  constructing  a  use* 
ful  passage  under  the  railroad,  and  the  inutility  to  plaintiffs 
of  such  passage,  if  constructed,  it  was  certainly  within  the 
discretion  of  the  court  below,  in  the  excercise  of  its  equit- 
able jurisdiction,  to  deny  specific  perf  ormauce  of  defendant's 
contract  to  construct  the  passage,  and  leave  the  plaintifEa 
to  their  remedy  for  damages  for  breach  of  the  covenant. 
Trustees  of  Columbia  College  v.  Thacher,  87  N.  Y.  811. 
There  was  no  allegation  in  the  complaint  that  the  plaintiffs 
had  suffered  any  damage  from  the  breach  of  the  covenant  ta 
construct  the  passage.  There  was  no  proof  upon  the  trial 
which  authorized  the  court  to  award  any  damages  for  such 
breach,  and  there  was  no  claim  made  by  the  plaintiffs  that, 
if  specific  performance  should  be  denied,  the  case  should 
be  reserved  for  further  proof  and  hearing  as  to  the  damages. 
The  whole  case  was  submitted  to  the  trial  judge  upon  the 
proofs  given,  and  he  did  not  err,  under  the  circumstances, 
in  leaving  the  plaintiffs  to  their  action  at  law  to  recover 
their  damages  for  the  breach  of  covenant.  He  found,  how- 
ever, as  a  matter  of  law,  that  they  had  not  sustained  any 
damages  from  the  breach  of  the  covenant.  That  finding  was 
properly  based  upon  the  finding  of  fact  that  they  had  proved 
no  amount  of  damages  from  the  breach  of  the  covenant,  and 
cannot  be  given  wider  scope.  Mary  P.  Murtfeldt,  one  of 
the  plaintiffs,  had  a  life-estate  in  the  premises  to  be  benefited 
by  the  covenant,  and  the  other  plaintiffs  were  owners  of  the 
reversion,  and  hence  the  plaintiffs  were  not  jointly  interested 
in  these  damages,  and  it  is  difficult  to  perceive  how  the  re- 
versioners are  entitled,  at  this  time,  to  any  damages  for 
breach  of  this  covenant,  and  hence  the  learned  trial  judge 
may  have  meant  by  that  finding  of  law  that  the  plaintiffs 
were  not  jointly  entitled  to  the  damages.  But  that  finding 
must  be  construed  with  the  other,  which  turned  the  plaint- 
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iffs  oyer  to  their  action  at  law  for  their  damageB,  and  could 
not,  therefore,  conclude  them  in  such  action  should  they 
bring  one. 

As  to  the  damages  for  trespass  upon  the  lands  west  of  the 
railroad,  the  proof  did  not  authorize  a  recovery  by  the  plain t- 
i£b.  They,  through  their  agent,  had  knowledge  at  the  time 
of  what  was  done  by  the  contractors  under  the  defendant^ 
and  made  no  objection.  It  let  the  contract  to  construct  its 
road  to  the  North  Rirer  Construction  Company.  The  latter 
company  sublet  the  construction  of  the  road  through  plaint- 
ifiTs  premises  to  Ward^  MacKin  &  Co.,  and  they  sublet  a 
portion  of  their  work  to  one  O'Rourke,  by  whom  the  alleged 
trespass  was  committed.  It  does  not  appear  that  the  con- 
tract which  the  defendant  made  with  the  North  River  Con- 
struction Company  could  not  have  been  executed  as  made 
without  any  interference  with  plaintiff's  land  on  the  west 
side  of  the  railroad,  and  hence  it  cannot  be  said  that  the 
defendant  caused  the  trespass  or  is  liable  for  it.  But  there  is 
a  still  further  answer  to  the  claim  for  damages  on  account 
of  the  trespass.  The  plaintiffs  did  not  prove,  and  did  not 
offer  by  any  competent  evidence  to  prove  any  amount  of 
damages  for  the  alleged  trespass,  and  the  trial  judge  so  founds 
and  hence  there  was  no  basis  for  the  allowance  of  any  sub- 
stantial damages  to  the  plaintiffs.  The  judgment  should 
therefore,  be  afiOrmed,  with  coets. 

AH  concur. 
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Masy  O'Conkeb,  Respondent,  v.  Lawbencb  Cokzen, 

Appellant. 

Cowri  {^Appeala,  June  1, 1886. 

CM  damage  od .  When  ease  m^jMent  to  go  tojmy. — ^Where  the  defendant 
testifles  that  he  kept  a  liquor  store  during  the  time  in  question, 
Jmew  plaintiff's  husband  to  be  a  regular  drunkard,  and  had  seen 
him  in  his  place  many  times  and  never  sober,  and  where  plaintiff 
testifies  that  that  she  saw  her  husband  drinking  liquor  repeatedly, 
that  she  repeatedly  spoke  to  defendant,  requesting  him  not  to  sell 
her'husband  liquor,  but  that  he  disregarded  her  requests,  and  that 
after  these  occasions  her  husband  struck  and  otherwise  abused 
her,  and  failed  to  render  her  support  or  contribute  to  it,  the  evi- 
dence is  sufficient  to  require  the  case  to  be  submitted  to  the  J1U7, 
and  to  render  their  determination  of  the  question  condusive  upon 
the  court  of  appeals. 
8ee  note  at  end  of  case. 

N.  C.  Moaky  for  appellant. 

Charles  J.  Patterson^  for  respondent* 

Danfobth,  J. — It  is  now  contended  by  the  appellant  that 
there  is  no  evidence  that  O'Conner  drank  intoxicating  liquor 
on  defendant's  premises,  or,  if  he  did,  that  it  intoxicated 
him,  or  was  the  cause  of  legal  damage  to  the  plaintiff,  and 
hence  that  the  defendant  is  not  liable  under  the  provisions 
of  **  the  act  to  suppress  intemperance,  pauperism,  and  crime  " 
(Laws  1873,  chap.  646),  on  which  this  action  is  founded. 
The  same  propositions  were  submitted  to  the  trial  court. 
At  the  close  of  the  plaintiff's  case,  and  again  at  the  close  of 
the  entire  testimony,  a  motion  was  made  to  dismiss  the  com- 
plaint. It  was  denied ;  and  an  exception  then  taken  is  the 
only  one  presented  by  the  record.  That  the  defendant  kept 
a  liquor  store  during  the  time  in  question ;  that  he  knew 
O'Conner  to  be  a  regular  drunkard ;  that  he  had  seen  him 
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in  his  place  many  times,  and  never  sober — ^was  his  own 
testimony.  The  plaintiff  testified  that  in  February  or  March, 
1880,  she  saw  her  husband  drinking  liquor  in  the  defendant's 
place,  with  persons  whom  she  knew  and  named :  that  he 
was  afterwards  ^^  beastly  drunk,"  brought  home  by  one  of 
those  persons  and  another ;  that  she  saw  him  in  the  defend- 
^uit's  saloon  repeatedly,  naming  several  instances,  drinking 
ale  ^*  and  pretty  drunk; "  and  upon  other  occasions  drinking 
liquor  sometimes,  and  sometimes*  ale ;  that  she  repeatedly 
spoke  to  the  defendant,  requesting  him  not  to  sell  her  hus- 
band liquor ;  that  he  disregarded  het  requests ;  that  after 
these  ocoasions  her  husband  struck  and  otherwise  abused 
her,  and  failed  to  render  her  support  or  contribute  to  it. 
The  defendant  denies  that  he  sold  or  gave  to  O'Connor  any 
liquor  or  intoxicating  drink.  He  denies,  also,  that  he  was 
notified  by  die  plaintiff  not  to  sell  her  husband  liquor.  He 
goes  00  far  as  to  say  tiiat  upon  oae  oeoasion  when  O'Conner 
tendered  money  with  which  to  pay  for  liquor  he  refused  it. 

If  the  jury  believed  the  defendant's  testimony,  a  verdict 
against  him  would  have  been  impossible.  They  were  not 
bound  to  believe  him;  th«r  verdict  shows  they  did  not. 
The  evidence  was  sufficient  to  require  a  submission  of  the 
question  as  one  which  might  be  answered  in  favor  of  the 
plaintiff. 

Other  propositions  have  been  argued  by  the  learned 
counsel  for  the  appellant,  but  they  ai^e  founded  upon  no  ex- 
ception,  and  therefote  permit  no  Consideration  upon  this 
appeal. 

We  think  it  plain  that  the  judgment  should  be  affirmed. 

All  coneur. 

NOTB  ON  THB  Gr7IIi  l>AMAOB  AOT. 

This  statute  has  been  in  operation  In  this  state  for  about  17  years 
and  has  been  many  times  before  the  courts  for  construction.  Though 
many  of  Its  provisions  have  become  quite  weU  settled  by  adjudication^ 
still  new  features  are  constantly  arising,  and  presenting  dlifloult  prob- 
lems for  solution. 

7 
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« 

The  principles  already  decided  are  fully  set  forth  in  the  disoussion 
of  the  cases  commented  upon  in  this  note. 

The  act  is  found  in  chap.  646,  Laws  of  1873,  and  entitled  <*  An  act  to 
suppress  intemperance,  pauperism  and  crime." 

Section  I.  reads,  as  follows : 

CwU  Damage  Ad, — Section  1  of  chap.  646,  Laws  of  1878,  is  as  follows : 
(<  Every  husband,  wife,  child,  parent,  guardian,  employer  or  other  per- 
son who  shall  bo  Injured  in  person,  or  property,  or  means  of  support* 
by  any  intoxicated  person,  or  in  consequence  of  the  intoxication,  habit- 
ual or  otherwise,  of  any  person,  shall  have  a  right  of  action  in  his  or 
her  name,  against  any  person  or  persons  who  shall,  by  selling  or  giv- 
ing away  intoxicating  liquors,  cause  the  intoxication,  in  whole  or  in  part, 
of  such  person  or  persons ;  and  any  person  or  persons  owning  or  renting 
or  permitting  the  occupation  of  any  building  or  premises,  and  having 
knowledge  that  intoxicating  liquors  are  to  be  sold  therein,  shall  be 
liable,  severally  or  Jointly,  with  the  person  or  persons  selling  or  giving 
Intoxicating  liquors  aforesaid,  for  aU  damages,  sustained  and  for  exem- 
plary damages ;  and  all  damages  recovered  by  a  minor,  under  this  act, 
shall  be  paid  either  to  such  minor  or  to  his  or  her  parent,  guardian  or 
next  friend  as  the  court  shall  direct ;  and  the  unlawful  sale  or  giving 
away  of  intoxicating  liquors  shall  work  a  forfeiture  of  all  rights  of  the 
lessee  or  tenant  under  any  lease  or  contract  of  rent  upon  the  premises." 

ConstiluJbional. — ^To  enact  the  civil  damage  act  was  within  the  clear 
discretion  of  the  legislature,  as  part  of  its  police  and  sovereign  power, 
and  is  not  in  conflict  with  any  of  the  prohibitory  clauses  of  the  United 
States  or  the  state  constitution.  Franklin  v.  Schermerhorn,  8  Hun, 
112.  The  act  must  be  deemed  part  of  the  excise  law  of  the  state,  which 
has  been  repeatedly  held  constitutional.  Id. 

Htstory. — In  1855  a  prohibitory  law  was  passed.  This  was  repealed 
in.  1857,  and  in  that  year  an  act  was  passed  to  regulate  the  sale  of 
liquors.  This  was  amended  in  1870,  still  authorizing  and  regulating 
the  sale ;  so  that,  in  1873,^when  the  civil  damage  act  was  passed,  it  was 
legal  to  sell  liquor  by  license,  or  in  larger  quantities  without  license. 
This  act  does  not  prohibit  the  sale,  but  provides  that  the  seller  must 
look  out  for  the  consequences  of  his  acts.  Jackson  v.  Brookins,  5  Hun, 
530.  The  seller  is  bound  by  law  to  exercise  Judgment  and  discretion 
in  making  his  sale,  and  if  he  falls  in  this  respect,  he  becomes  liable  for 
the  result.  He  can  legally  sell,  but,  if  what  he  sells  produces  intoxica- 
tion in  whole  or  in  part,  and  consequent  damage,  he  must  pay ;  if  he 
sells  to  any  one  who  is  intoxicated,  or  who  will  use  it  to  become  so,  he 
must  take  the  risk  of  damage ;  he  can  do  the  legal  act,  but  must  do  It 
in  a  proper  manner. 

IVhat  Sales,— In  Ford  «.  Ames,  36  Hun,  571,  an  action  was  brought 
under  the  civil  damage  act.    The  defendant  demurred  td  the  plaintiif  s 
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complaint  and  thereby  admitted  that,  by  reason  of  the  intoxication  of 
plaintiffs  husband,  the  plaintiff  was  injured  in  her  property  and  means 
of  support ;  and  that  said  intoxication  was  caused  in  whole  or  in  part- 
by  intoxicating  liquors  sold  or  giyen  away  by  the  defendant.  It  was 
held  that  the  demurrer  admitted  all  the  facts  necessary  to  constitute  a 
cause  of  action  under  the  statute.  It  admits  that  the  defendant  sold 
or  gave  away  intoxicating  liquors  at  a  certain  place,  and  that  these 
liquors  caused  the  intoxication  of  plaintiff's  husband ;  and  that  by  rea- 
son of  such  intoxication,  viz. :  through  the  death  of  her  husband,  caused 
thereby,  the  plaintiff,  who  had  been  wholly  dependant  on  him  for  sup- 
port was  injured  in  property  and  means  of  support. 

The  defendant  claimed  that  the  complaint  did  not  allege  that  the 
defendant  sold  or  gave  the  liquors  to  plaintiff's  husband.  But  the 
pleadings  admit  an  allegation  that  the  intoxication  was  caused  by  liq- 
uors sold  or  given  away  by  defendant.  This  is  exactly  what  the  stat- 
ute specifies  as  a  ground  of  action.  Whether  or  not  the  statute  implies 
a  selling  or  giving  to  the  intoxicated  person,  and  it  would  be  necessary 
to  prove  such  fact  on  the  trial,  need  not  be  decided  in  discussing  the 
question  arising  upon  the  demurrer.  It  is  certainly  enough,  in  a 
pleading,  to  aver  facts  which  come  within  the  language  of  the  statute. 
Id. 

Probably  no  one  will  claim  that  the  wholesale  dealer  would  be  liable 
for  damages  arising  from  intoxication  caused  by  a  sale  of  liquors  by 
the  retail  dealer.  But  it  is  not  clear  that,  if  two  persons  go  to  a  retail 
dealer's  shop,  and  one  of  them  treats  the  other,  and  that  other  becomes 
intoxicated,  the  retail  dealer  may  not  be  liable.  Yet  it  can  be  argued 
that  he  neither  sold  or  gave  to  the  intoxicated  person.  And  it  may, 
therefore,  have  been  intentional  that  the  statute  was  not  limited  to  a 
sale  or  giving  to  the  intoxicated  person. 

Where  two  persons  have  a  common  purpose  in  buying  the  liquor  to 
be  drank  by  them  at  a  future  time,  the  case  comes  within  the  provi- 
sions of  the  statute,  though  the  sale  was  made  by  the  vendors  to  one 
of  them  individually,  and  he  alone  paid  for  the  same,  and  they  had  no 
actual  knowledge  that  the  liquor  was  to  be  drank  in  part  by  the  injur- 
ing party  with  the  consent  of  the  purchaser.  Dudley  v.  Parker,  55 
Hun,  29. 

A  right  of  action  is  given  by  the  statute  to  the  class  of  persons  men- 
tioned therein,  who  have  suffered  a  loss  in  consequence  of  the  intoxica- 
tion of  any  person,  against  the  person  who  sold  the  liquor  which  caused 
the  intoxication  in  whole  or  in  part.  The  statute  does  not,  in  terms, 
limit  the  seller's  liability  to  the  injured  party  to  cases  where  the  injury 
to  the  person  making  the  complaint  arises  from  the  intoxication  of  the 
person  to  whom  the  liquor  was  sold  and  delivered.  Dudley  v,  Parker, 
anie.    To  give  the  statute  such  a  construction,  would  be  to  defeat  in 
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part  the  legislative  intent  and  purpose  as  declared  in  the  title  of  the 
a«t,  and  ptevent  a  reoovety  in  many  oases  whioh  oome  within  the  spirit, 
as  well  as  the  vetj  letter,  of  the  statute. 

It  is  fair  to  presume  that  erery  person  engaged  in  selling  liquor  in 
small  quantities  knows  that  in  most  instances  the  same  is  purchased  to 
be  drank  as  a  beverage  b^  some  one ;  and,  if  he  has  reason  to  believe, 
when  the  sale  is  made,  that  some  other  person  than  the  one  to  whom 
the  sale  was,  in  form,  made  i^nd  the  liquor  delivered,  was  interested  in 
the  purchase,  and  was  to  drink  the  same,  In  whole  or  in  part,  the  seller 
exposes  himself,  in  case  i^uoh  person  beoomea  intoxicated  by  drinking 
the  liquor,  to  all  the  pMuni^ry  liability  imposed  by  law.  If  a  child, 
unknown  to  th^  dealer,  should  Apply  tor  the  purchase  of  a  small  meas- 
ure of  liquor,  attd  the  same  should  b«  supplied  and  tak^n  by  the  child 
to  the  home  of  M  p<Mfe&ts  aAd  di*abk  by  them,  and  one  or  both  of  them 
should  bedome  llit»:dcated  by  its  ase,  the  seller  oould  not  successfully 
defend  ah  ii>ction  brouglit  agAlnst  him,  on  the  sole  ground  that  he  had 
n6  knowledge  that  the  liquor  wan  to  be  used  by  the  parents  of  the  child 
who  pun^ha^ed  !t.  tn  such  A  oftse,  ttiere  would  be  suiBcient  evidence 
In  the  circumsrtAn^es  connected  with  the  purchftse  to  suggest  to  the 
dealer  that  the  child,  in  making  the  purchase,  was,  as  a  matter  of  fact, 
acting  for  and  in  behalf  of  another,  and  to  put  the  seller  on  inquiry  for 
the  purpose  of  hsecrtatiiing  to  whom  the  sale  was  ib  fact  made.  Id. 
The  statute  does  not  require  ftctual  knowledgtd  oh  tb^  part  of  the  seller 
as  to  who  the  real  purchaser  Is,  or  the  person  who  is  to  shAre  in  drink- 
ing the  liquor,  in  order  to  chuge  him  With  liability  u&der  the  provi- 
sions of  the  statute. 

The  sellers  are  not  liable  if  the  purchase  was,  in  fact,  made  in  pur- 
suance of  An  understanding  betw^n  the  purchaser  and  the  injuring 
party  that  the  liquor  should  be  puiX)haMd  for  their  common  use,  in 
case  they  did  hot  know,  nor  haVe  any  reason  to  suppose  or  believe, 
that  the  other  party  was  to  share  in  the  use  of  the  liquor.  Id.  Their 
liabilfty  depends  upon  their  having  reason  to  suppose  or  believe,  under 
the  circumstances  of  the  case,  that  the  patties  had  arranged  between 
themselves  for  purchasing  the  liquor  to  be  drank  by  both  of  them.  If 
either  of  the  vendori9  knew,  or  had  reason  to  suppose  ht  believe,  iihat, 
as  matter  of  fact,  the  injuring  party  was  not  interested  in  the  purchase 
he  would  not  be  liable,  but  it  would  present  A  cAse  where  liquor  was 
purchased  by  a  person  who  afterwards  gave  the  same  to  be  drank  by 
another.  Id.  The  statute  imposes  serious  penalties  on  all  dealers  of 
intoxlCAtihg  liquors  who  shall  seU  the  same  as  a  beverage,  where  in- 
toxication is  caused  by  its  use,  which  are  wholly  unknown  to  the  com- 
mon law ;  and  but  few  general  rules  can  be  laid  down  which  will  be  ap- 
plicable to  all  cases  arising  under  the  statute,  and  each  case  must  be 
determined  by  its  facts  and  attending  circumstances. 
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By  agent, — If  a  barkeeper,  whose  business  it  is  to  sell  liquor,  sells 
without  the  knowledge  of  his  employer,  still  this  is  the  employer's  act, 
because  it  is  within  the  scope  of  the  agent's  authority.  Oampbell  v. 
Schlesinger,  48  Hun,  428.  But  he  has  no  authority  to  give  away  his 
employer's  liquor  any  more  than  to  give  away  any  other  property  of 
his  employer.  When  he  does  give  away  his  -employer's  property,  be  It 
liquor  or  anything  else,  he  is  acting  beyond  the  scope  of  his  authority, 
and  his  act  is  not  the  act  of  his  employer.  Id.  But  there  may  be 
cases  in  which,  upon  the  grounds  of  negligence,  an  employer  might  be 
liable  for  injury  caused  by  the'  gift  of  property  intrusted  to  a  clerk. 
Though  the  employer  may  suspect  that  the  clerk  is  pilfering  from  him, 
his  neglect  to  discharge  the  clerk  does  uot  Justify  the  clerk's  wrong- 
doing or  make  him  less  liable  to  his  employer  therefor.  If  an  em- 
ployee steals  from  his  employer,  t^e  latter  does  not  give  the  stoleii 
property.  And  it  is  the  same,  if  the  employee  UQlawf uUy  conyerts  the 
employer's  property.  There  may  be  oases  where  aoquiesoencQ  in  the 
taking  of  property  might  be  evidence  of  a  gift;  for  instance,  where 
the  taking  is  in  the  presence  of  the  owner  and  he  does  not  object.  So 
there  may  be  oases  where  a  gift  of  liquor  mlgl^t  be  iofecred  from  cir- 
cumstances without  any  direct  words  d  gift.  3ut  If  one  discovers 
that  his  employee  has  stolen  from  him.  such  discovery  does  not  turn 
the  theft  into  a  gift;  and  if  he  afterwards  continues  the  employee  in 
the  same  position,  he  does  not  thereby  give  the  employee  whatever  he 
may  thereafter  choose  to  take.  Id.  When  the  innocent  owner  of  the 
premises  Is  made  liable  in  damages  for  acts  of  his  tenant  which  are 
lawful  and  licensed  by  law,  the  proof  of  such  acts  should  be  distinct. 
It  should  be  shown  "that  the  tenant  sold  or  gave,  not  that  he  did  not 
stop  the  pilfering  of  his  employee. 

In  Smith  v.  Beynolds,  8  Hun,  128,  it  was  held  that  the  supplying  of 
liquor  to  aparty  who  was  afterwards  injured  by  reason  thereof,  though 
done  by  the  bartender  without  the  knowledge  or  authority  of  his  em- 
ployer, and  against  his  instructions,  makes  the  employer  liable,  under 
the  civil  damage  act,  for  the  injury  sustained.  As  a  general  rule,  a 
master  Is  liable  to  answer  in  a  civil  suit  for  the  tortious  or  wrongful 
acts  of  his  servant,  if  those  acts  are  done  in  the  course  of  his  employ- 
ment in  the  master's  service ;  and  it  makes  no  difference  that  the  mas- 
ter  did  not  authorize,  or  even  Imow  of,  the  servant's  act  or  neglect, 
for  even  if  he  disapproved  of  or  forbade  it,  he  is  equally  liable,  if  the 
act  is  done  in  the  course  of  the  servant's  employment. 

'Wiihlieense, — In  Goodwin  v.  Toung,  34  Hun,  252,  it  was  held  that  the 
sale  of  liquor  Is  not  a  wrongful  act,  'either  at  common  law  or  by  the 
statute.  It  may  be  an  act  which  the  seller  is  specially  licensed  to  do 
by  the  authorities  of  the  state.  But,  under  the  civil  damage  act,  it 
is  of  no  consequence  whether  or  not  the  vendor  is  licensed. 


102  O'CONNER  v.  CONZEN. 

Note  on  the  Civil  Damage  Act. 

A  license  to  a  eeiler  from  the  board  of  excise  of  the  town  giving  him 
permission  to  sell  intoxicating  liquors,  does  not  bar  an  action  against 
him  under  the  civil  damage  act.  Quain  v.  Bussell,  12  Hun,  375 ;  Baker 
V.  Pope,  2  Id.  550.  The  only  effect  of  the  license  is  to  mitigate  dam- 
ages, and  is  admissible  as  evidence  for  that  purpose. 

The  civil  damage  act  gives  a  right  of  action  against  one  holding  a 
license  at  the  time  of  its  peuasage.  Dubois  v.  Miller,  5  Hun,  332.  The 
legislature  can  make  a  man,  who  has  done  no  unlawful  act,  liable  In 
damages  for  acts  done  by  another  who  is  In  no  way  his  agent.  And  it 
is  of  no  consequence  whether  the  lawfulness  of  his  act  arose  from  his 
possession  of  a  license  or  otherwise.  No  license  is  necessary  to  au- 
thorize a  man  to  give  away  liquor.  But,  under  the  act,  the  giver  is 
liable.  No  license  is  necessary  for  letting  a  building,  and  no  law  pro- 
hibits letting  a  building  with  knowledge  that  liquor  is  to  be  sold  there- 
in ;  but  one  who  does  this  Is  liable.  The  statute,  therefore,  by  its 
terms,  makes  persons  who  are  doing  lawful  acts  liable  for  the  acts  or 
omissions ;  and  the  licensee  is  in  no  better  position  than  any  one  else, 
lb. 

The  act  of  1873,  known  as  the  civil  damage  act,  in  express  terms  au- 
thorizes the  jury  to  give  such  exemplary  damages  as  may  be  proper. 
The  fact  of  a  request  from  a  wife  to  the  seller  not  to  sell  liquor  to  her 
husband ;  a  notice  to  the  seller  that  the  husband  was  in  the  habit  of 
abusing  his  wife ;  the  fact  that  the  seller  had  previously  sold  liquor  to 
the  husband,  or  the  fact  that  the  liquor  was  sold  without  a  license,  is 
relevant  upon  the  question  of  exemplary  damages.  Grady  v.  Prigge, 
21  W.  Dig.  61. 

The  civil  damage  act  must  be  construed  as  part*  of  the  general  ex- 
cise law,  under  which  licenses  are  granted.  Baker  v.  Pope,  ante. 
They  are  to  be  read  as  one  act.  When  so  read,  it  is  plain  that  the  leg- 
islature intended  to  impose  upon  every  person  who  took  oiit  a  license 
to  sell  liquor,  as  well  as  upon  such  as  should  sell  without  a  license,  the 
condition  that  they  should  be  liable  in  damages  for  the  injuries  done  by 
the  purchasers  of  such  liquors,  if  intoxicated  thereby.  Id.  The  seller 
is  bound  by  the  law  to  exercise  Judgment  and  discretion  in  making  his 
sales,  and  if  he  fails  in  this  respect  he  becomes  liable  for  conse- 
quences. The  act  was  intended  to  apply  to  all  persons  selling  liquor, 
whether  with  or  without  a  license.  Id.  By  the  last  part  of  the  first 
section,  a  special  penalty  is  imposed  upon  persons  who  shall  unlaw- 
fully sell  or  give  away  liquors,  whereby  they  forfeit  their  rights  as 
tenants  under  any  lease  of  the  premises.  This  provision  is  undoubtedly 
inserted  for  the  protection  of  landlords  against  a  continued  liability 
for  an  unlawful  use  of  their  premises.  But,  in  connection  with  the 
other  parts  of  the  section,  it  shows  conclusively  an  Intent  to  make 
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liquor  sellers,  with  or  without  a  license,  liable  for  the  damages  speci- 
fied in  the  act.    Id. 

The  statute  does  not  forbid  the  sale,  but  attaches  a  liability,  by 
reason  of  certain  consequences  of  the  sale.  It  imposes  upon  the  seller 
the  duty  of  guarding  his  conduct,  so  as  to  produce  no  mischievous 
results.  He  must  not  use  his  license  to  aid  the  poor  in  squandering 
the  means  necessary  for  the  aid  and  support  of  families  or  the  educa- 
tion of  children.  If  his  abuse  of  his  license  leads  to  such  results,  the 
law  makes  him  liable  for  such  damages  as  ensue.    Id. 

As  the  right  of  the  legislature  to  restrain  the  sale  of  liquors  is  un- 
questionable, the  person  taking  a  license  is  subjected  to  all  existing 
laws,  and  to  such  as  may  thereafter  be  passed.  The  right  given  is 
personal,  and  may  be  wholly  taken  away,  or  it  may  be  restricted  or 
burdened  with  conditions  or  penalties,  to  any  extent  the  law-making 
power  may  deem  proper.  It  is  not  a  contract  depriving  the  legisla- 
ture of  the  right  to  act.    Id. 

Whether  the  license  may  be  given  in  evidence,  by  way  of  mitigation 
of  damages,  was  not  decided  in  this  case ;  but  the  court  intimated 
that,  if  it  could  be,  the  weight  of  authority  would  allow  such  evidence 
under  a  general  denial  in  the  answer. 

While  the  legislature  has  provided  in  the  general  excise  law  for 
granting  license  for  the  sale  of  intoxicating  drinks,  it  has  superadded 
in  legal  effect  in  the  civil  damage  act,  that  such  license  shall  be  given, 
taken  and  received  subject  to  the  qualifications  contained  in  this  stat- 
ute ;  and  that  every  person  taking  such  license  shall  be  personally 
responsible  for  the  consequences  involved  in  the  sale  of  such  liquors. 
Franklin  v.  Sohermerhom,  aiUe. 

Action  again&t  owner  of  premiaeB. — In  Mead  v.  Stratton,  8  Hun,  148,  it 
was  held  that  a  recovery  can  only  be  had  against  the  owner  of  a  build- 
ing where  intoxicating  liquors  are  sold,  under  the  civil  damage  act, 
upon  clear  and  satisfactory  proof  establishing  the  permission  to  the 
seller  or  tenant  to  occupy,  with  knowledge  that  intoxicating  liquors 
are  to  be  sold  therein  ;  and  neither  the  permission  or  the  knowledge 
can  be  presumed  or  inferred. 

The  civil  damage  act,  chap.  646,  Laws  of  1873,  creates  a  cause  of 
action  unknown  to  the  common  law  and  a  new  ground  of  action.  Beid 
V.  Terwilliger,  42  Hun,  310;  Volans  «.  Owen,  74  N.  Y.  626;  Mead  t?. 
Stratton,  87  Id.  493.  In  the  last  case,  the  court  said  that  it  was  evident 
that  the  legislature  intended  to  go  in  such  a  case  far  beyond  anything 
known  to  the  common  law,  and  to  .provide  a  remedy  for  injuries  oc- 
casioned by  one  who  is  instrumental  in  producing,  or  who  caused, 
such  intoxication.  And  to  make  the  remedy  eificient  and  ample,  it 
gave  it  jointly  against  both  landlord  and  tenant,  and  embraced  actual 
and  exemplary  damages.    To  expose  to  these  damages  the  landlord 
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as  well  as  the  tenant,  was  manifestly  the  legialatlve  instrument  for 
the  suppression  of  the  evils  of  intemperance,  pauperism  and  crime. 
Beld  V.  Tewilliger,  ante. 

In  Bertholf  v.  O'Beilly,  8  Hun,  16,  an  action  was  brought  against 
the  owner  of  premises  leased  for  the  purpose  of  selling  intoxicat- 
ing liquors,  and  against  the  tenant  who  hired  the  premises  for  that 
purpose.  The  sale  was  made  to  plaintiff's  son,  who,  by  reason  of  the 
intoxication  produced  thereby  caused  the  death  of  plaintUTs  horse. 
The  landlord  knew  that  the  tenant  was  selling  intoxicating  liquors 
after  he  took  possession.  The  tenant  had  no  license.  The  injury 
happened  on  a  S.unday.  And  it  was  held  that  the  act  in  question  givea 
a  right  of  action  against  the  owner  of  the  premises  where  the  sale  is 
made,  severally  or  jointly,  with  the  person  selling,  where  the  owner 
has  knowledge  that  intoxicating  liquors  are  to  be  sold  thereon. 

The  object  of  the  law  was  to  prevent  the  impoverishment  of  families 
by  reason  of  intoxication ;  to  prevent  the  violence  and  injury  result- 
ing therefrom  by  making  those  who  caused  the  intoxication  liable  for 
the  damages  which  resulted  to  others  by  reason  thereof.  The  tenant 
may  sell,  but  he  must  be  careful  to  whom  he  sells,  and  never  to  sell 
enough  to  cause  intoxication,  or  add  to  an  intoxication  which  has  been 
commenced  by  sales  of  strong  drink  by  others.  The  landlord  must 
see  that  he  rents  his  premises,  if  he  rents  them  for  'the  purpose  of 
selling  Intoxicating  drinks,  to  persons  who  will  so  sell  that  no  pe];^n 
shall  be  injured  in  person,  property  or  means  of  support  by  reason  of 
his  sales.  The  legislature  required  the  owner,  who  alone  has  the  power 
to  lease  and  select  his  tenant,  to  assume  the  risk  of  his  tenant's  acts 
in  the  business  of  selling  spirituous  liquors  when  such  tenant  caused 
injury  thereby. 

In  Gonklin  «.  Tice,  48  Hun,  618,  an  action  was  brought  by  the  plaint- 
iff, as  widow  of  one  James  A.  CJonklin,  who  is  alleged  to  have  been 
killed  by  being  thrown  from  a  wagon,  the  team  of  which  he  was  driv- 
ing. The  defendant  was  the  owner  of  a  hotel  kept  by  his  lessee.  The 
plaintiif s  husband  became  intoxicated  from  strong  drink  furnished 
him  by  the  lessee  at  this  house.  The  defendant  leased  the  hotel  with 
full  knowledge  that  intoxicating  liquor  was  to  be  sold  there.  Plaint- 
iff has  a  child  under  four  years  of  age,  and  is  left  wholly  dependent 
upon  her  own  labor.  And  it  was  held  that  the  lessor  of  the  building 
used  for  a  place  in  which  to  sell  intoxicating  liquors  is  liable  for  dam- 
ages, under  the  civil  damage  act,  as  well  as  the  lessee,  if  he  leased 
the  place  for  this  purpose  or  knew  that  it  was  to  be  so  used. 

The  legislature  has  the  power  to  create  a  cause  of  action  for  dam- 
ages, in  favor  of  a  person  injured  in  person  or  property  by  an  act  of 
an  intoxicated  person,  against  the  owner  of  real  property,  whose  only 
connection  with  the  Injury  is  that  he  leased  the  premises  where  the 
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liquor  causing  the  intoxioation  was  sold  or  given  away,  with  knowledge 
that  intoxicating  liquors  were  to  be  sold  thereon.  Bertholf  v.  O'Beilly, 
74  K.  T.  509.  The  leasing  of  premises  to  be  used  as  a  place  for  the 
sale  of  liquors  is  a  lawful  act,  not  prohibited  by  this  or  any  other 
statute.  The  liability  of  the  landlord  is  not  made  to  depend  upon  the 
nature  of  the  act  of  the  tenant,  but  exists  irrespective  of  the  fact  wheth- 
er the  sale  or  giving  away  of  the  liquor  was  lawful  or  unlawful,  that 
iB,  whether  it  was  authorized  by  the  license  law  of  the  state,  or  was 
made  in  violation  of  that  law.  Nor  does  the  liability  depend  upon  any 
question  of  negligence  of  the  landlord  in  the  selection  of  the  tenant,  or 
of  the  tenant  in  selling  the  liquor.  Id.  Although  the  person  to  whom 
liquor  is  sold  is  at  the  time  apparently  a  man  of  sober  habits,  and, 
so  far  as  the  vendor  knows,  one  whose  appetite  for  strong  drink  is 
habitually  controlled  by  his  reason  and  judgment,  yet,  if  it  turns  out 
that  the  liquor  sold  causes  or  contributes  to  the  intoxication  of  the 
person  to  whom  the  sale  or  gift  is  made,  under  the  influence  of  which 
he  commits  an  injury  to  personal  property,  the  seller  and  his  landlord 
are  by  the  act  made  jointly  and  severally  responsible.  The  element 
of  care  or  dUigenoe,  on  the  part  of  the  seller  or  landlord,  does  not  en- 
ter into  the  question  of  liability.  The  statute  imposes  upon  them 
both  the  risk  of  any  injury  which  may  be  caused  by  the  traffic.  The 
liability  sought  to  be  imposed  by  the  act  is  of  a  very  sweeping  charac- 
ter, and  may,  in  many  cases,  entail  severe  pecuniary  liability,  and  its 
language  may  include  eases  not  within  the  real  purpose  of  the  enact- 
ment. The  owner  of  a  building  who  lets  it  to  be  occupied  fpr  the  sale 
of  general  merchandise,  including  wines  and  liquors,  may,  imder  the 
act,  be  made  liable  for  the  acts  of  an  intoxicated  person,  where  his 
only  fault  is  that  he  leased  the  premises  for  a  general  business,  includ- 
ing the  sale  of  intoxicating  liquors,  in  the  same  way  as  other  mer- 
chandise. The  liability  is  not  restricted  to  the  results  of  intoxication 
from  liquors  sold  or  g^ven  away  to  be  drank  on  the  premises  of  the 
seller.  Id.  There  is  no  way  by  which  the  owner  of  real  property  can 
escape  possible  liability  for  the  results  of  intoxication,  where  he  leases 
or  permits  the  occupation  of  his  premises,  with  the  knowledge  that  the 
business  of  the  sale  of  liquors  is  to  be  carried  on  on  the  premises,  wheth- 
er alone  or  in  connection  with  other  merchandise,  or  whether  they 
are  to  be  sold  to  be  drank  on  the  premises  or  to  be  carried  away  and 
used  elsewhere.  His  only  absolute  protection  against  the  liability 
imposed  by  the  act  is  to  be  found  In  not  using  or  permiting  the  prem- 
ises to  be  used  for  the  sale  of  intoxicating  liquors. 

In  Bertholf  v.  O'BelUy,  cwite,  an  action  was  brought  against  the  de- 
fendant, as  the  landlord  of  hotel  premises,  leased  with  knowledge  that 
intoxicating  liquors  were  to  be  sold  therein  by  the  lessee,  to  recover 
the  value  of  a  horse  owned  by  the  plaintiff,  which  died  in  consequence 
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of  having  been  overdriven  by  the  plaintilfB  son  while  in  a  Btate  of  in- 
toxication, produced  in  part  by  liquor  sold  him  by  the  lessee  at  his  bar 
on  the  leased  premises.  The  lessee  had  no  license  to  sell  intoxicating 
liquors,  but  it  was  understood  between  him  and  the  defendant,  when 
the  lease  was  made,  that  a  license  was  to  be  procured,  and  the  defend- 
ant informed  him  that  he  would  see  that  he  had  one.  The  plaintiff 
recovered  a  judgment  which  was  affirmed  on  an  appeal  to  the  general 
term.  From  this  Judgment  of  affirmance  the  defendant  appealed  to  the 
court  of  appeals.  And  it  was  held  that  all  the  elements  of  the  land- 
lord's liability  under  the  act  existed  in  this  case,  viz. :  the  leasing  of 
premises  with  knowledge  that  intoxicating  liquors  were  to  be  sold 
thereon ;  the  sale  by  the  tenant,  producing  intoxication ;  and  the  act 
of  the  intoxicated  person,  causing  Injury  to  the  property  of  the 
plaintiff. 

In  whose  favor. — In  Franklin  v.  Schermerhom,  ante,  it  was  held  that 
the  legislature  intended,  by  the  civil  damage  act,  to  give  a  single  right 
of  action,  and  single  damages  to  one  person ;  but  a  right  of  action  is 
given,  or  may  arise  to  a  husband  or  wife,  and  each  of  their  children, 
be  they  ever  so  many,  as  well  as  to  the  other  persons  named  in  the 
statute.  Where  the  husband  of  the  plaintiff  was  a  cripple  and  could 
earn  but  little  for  the  support  of  his  family,  consisting  of  the  plaintiff 
and  four  children,  and  he  received  a  quarterly  pension  of  $54,  and,  on 
the  day  of  its  payment,  got  intoxicated  in  part  at  the  defendant's 
house,  and  thereby  lost  or  had  stolen  $60,  it  was  held  that,  under  the 
statute,  the  wife  was  only  entitled  to  recover  her  proportionate  share 
of  the  damages. 

In  "Mullen  o.  Christian,  22  W.  Dig.  59,  an  action  was  brought  for 
alleged  injury  to  means  of  support  resulting  from  the  intoxication  of 
plaintiff's  father,  caused  by  a  sale  to  him  of  intoxicating  liquor  by  the 
tenant  of  a  hotel  owned  by  appellant.  Plaintiff  was  three  years  old. 
He  was  dependent  upon  his  father  for  support,  whose  capacity  for 
labor  and  means  of  provision  have,  by  his  physical  disability  occa- 
sioned by  his  intoxication,  been  reduced  two  thirds,  and  such  provi- 
sion was  dependent  on  the  wages  of  his  labor.  Plaintiff's  mother  had 
before  recovered  judgment  for  the  same  injury.  His  parents  have 
other  infant  children.  It  was  held  that  it  was  not  necessary  to  join 
the  mother  and  the  other  infant  children  in  this  action ;  and  that  the 
mother's  former  judgment,  if  admissible  in  evidence,  would  not  bar 
the  action. 

In  Secor  v.  Taylor,  41  Hun,  123,  the  principle  laid  down  in  Mullen 
V.  Christian,  22  W.  Dig.  59,  that  the  judgment  roll  in  an  action  brought 
by  the  mother  against  the  same  defendant,  is  not  admissible  in  a  sub- 
sequent action  brought  by  a  child  for  the  same  injury,  was  limited  to 
cases  where  exemplary  damages  are  not  sought.    Punitory  damages 
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are  not  given  to  tlie  plaintiff  as  a  matter  of  riglit,  but  are  awarded 
against  the  defendant,  as  a  matter  of  punishment.  The  law  uses  the 
suit  of  a  private  party  as  an  instrument  of  publio  protection,  not  for 
the  sake  of  the  suitor,  but  that  of  the  public. 

A  person  selling  intoxicating  liquor  is  not  rendered  liable  to  have 
awarded  against  him  in  civil  actions  damages  but  once,  as  and  for  a  pun- 
ishment of  the  same  offense.  Id.  If  a  half  dozen  actions  are  brought, 
each  jury  cannot  be  permitted,  in  addition  to.  compensatory  damages, 
to  add  such  sum  as  suits  their  fancy  by  way  of  punishment.  Even  if, 
under  such  circumstances,  exemplary  damages  could  be  awarded  in 
every  action  relating  to  the  same  transaction,  no  matter  how  many 
might  be  brought,  the  defendant  would  be  entitled  to  have  the  prior 
judgment  or  Judgments  before  the  Jury  in  order  that  they  might  imow 
how  much  punishment  had  been  already  inflicted,  as  an  aid  in  deter- 
mining how  much  more,  if  any,  ought  to  be  meted  out  to  the  defend- 
ant.   Id. 

In  this  case,  an  action  was  brought  by  a  minor,  by  his  mother  as  his 
general  guardian,  to  recover  damages  for  injury  to  his  means  of  sup- 
port occasioned  by  the  death  of  his  father  by  means  of  intoxicating 
liquors  sold  to  him  by  a  lessee  of  the  defendant.  Upon  the  trial,  the 
defendant  offered,  but  was  not  allowed,  to  prove  that  the  mother  had 
already  recovered  a  Judgment  against  the  defendant  for  damages  sus- 
tained by  the  death  of  her  husband,  caused  by  the  same  intoxication, 
and  that  the  amount  thereof  had  been  paid  to  her.  And  it  was  held 
that  the  evidence  was  properly  excluded  on  the  ground  that  no  claim 
was  made  in  the  case  for  any  exemplary  damages. 

Two  separate,  wrongful  acts,  or  acts  giving  a  cause  of  action,  do  not 
warrant  a  Joint  action  or  Joint  recovery.  Morenus  v.  Crawford,  15  Hun, 
45.  So  two  separate  sales  by  the  defendants  severally  do  not  prove  an 
allegation  of  a  Joint  sale  by  them.  In  such  case,  the  plaintiff  may 
possibly  be  allowed  to  elect,  and  to  recover  against  one  or  the  other 
of  the  defendants.  See  Blossom  v.  Barrett,  37  K.  T.  436 ;  Winterson 
V.  Eighth  Ave.,  2  Hilt.  389. 

Damages.  Elementa  of. — In  Quain  v.  Bussell,  ante,  it  was  held  that  it 
was  not  essential  to  the  existence  of  a  cause  of  action,  under  the  civil 
damage  act,  against  the  vendor  of  liquors,  that  an  action  should  also 
be  maintainable  against  the  intoxicated  person ;  it  is  sufficient  if  the 
wife  has  been  injured  in  her  means  of  support  through  the  intoxica- 
tion of  the  husband.  The  case  of  Hayes  v.  Fhelan,  4  Hun,  733,  seems 
to  be  adverse  to  this  holding,  but  an  examination  of  the  correction  in 
5  Hun,  335  will  show  that  no  such  principle  was  adopted  by  the  court. 
In  Baker  o.  Pope,  ante,  5  K.  T.  S.  C.  102,  the  contrary  view  is  taken, 
though  it  is  obiter.  In  Schneider  v.  Hosier,  21  Ohio,  98,  it  is  distinctly 
held  that  the  loss  of  means  of  support  of  the  wife,  through  the  intoxi- 
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cation  of  the  husband,  gives  to  the  wife  a  cause  of  action  against  the 
vendor  of  the  liquor. 

In  Quain  v.  Bussell,  12  Hun,  376,  an  action  was  brought  to  recover 
damages,  under  the  civil  damage  act,  by  the  wife  of  the  person  to  whom 
the  liquor  was  sold.  The  plaintiff  owned  a  small  piece  of  land ;  had 
six  minor  children  under  her  care ;  the  family  was  supported  in  whole 
or  in  part  by  the  cultivation  of  her  land  by  her  husband,  and  by  his 
labor  performed  for  others  ;  he  squandered  her  money  during  his  de- 
bauch ;  fell  downstairs  and  was  injured  so  that  he  was  unable  to  help 
himself  or  labor  for  about  four  weeks,  during  which  time  the  plaintiff 
was  in  destitute  circumstances  and  suffered  for  want  of  food  and  fuel. 
And  it  was  held  there  was  evidence  tending  to  show,  and  in  fact  show- 
ing, that  the  plaintiff  was  injured  by  her  husbf^nd's  intoxication  in  her 
person,  property  and  means  of  support,  and  that  the  jury  were  well 
warranted  in  finding  in  that  regard  in  the  plaintiff's  favor. 

In  Hill  V.  Berry,  75  N.  Y.  229,  it  was  held  tiiat  an  action  is  maintain- 
able under  the  civil  damage  act  by  a  wife  to  recover  damages  for  loss 
of  means  of  support  in  consequence  of  the  intoxication  of  her  hus- 
band. 

In  this  case,  the  defendant  was  a  hotel  keeper,  ooeupying  a  building 
leased  to  him  by  the  other  defendant  for  that  purpose,  and  assisted  in 
the  sale  of  intoxicating  liquors.  Plaintiff  lived  with  her  husband  and 
depended  upon  him  for  her  support  and  maintenance.  The  defendants, 
at  diverse  times,  sold  to  plaintiff's  husband  intoxicating  liquors  where- 
by he  became  intoxicated,  incompetent  and  unfit  to  care  for  himself, 
or  to  work  or  pursue  his  accustomed  labor,  in  consequence  of  which 
the  plaintiff  wias  deprived  of  her  means  of  support  and  maintenance, 
and  was  obliged  to  do  out-of  door  work  ordinarily  done  by  her  hus- 
band, when  not  intoxicated,  and  was  obliged  to  care  for  him  when  in- 
toxicated. Her  husband,  whil^  so  intoxicated,  remained  away  from 
home  a  number  of  days,  in  which  time  he  spent  a  large  sum  of  money 
needed  for  the  support  of  plaintiff  and  family.  PlaintifTs  counsel,  on 
opening  the  case,  stated  substantially  the  above  facts,  and  the  com- 
plaint, on  motion,  was  dismissed.  And  it  was  held  that  the  facts  con- 
stituted a  cause  of  action. 

In  Stevens  v,  Oheney,  86  Hun,  1,  an  action  was  brought  to  recover 
damages  which  the  plaintiff  has  sustained  by  injuries  to  his  property 
or  means  of  support  by  reason  of  the  intoxication  of  his  son.  The  de- 
fendant Carter  was  the  owner  of  the  hotel,  and  leased  the  same  to  the 
other  defendant  for  hotel  purposes.  Plaintiffs  son  was  a  married  man 
of  the  age  of  thirty-one  years.  He  drank  strong  and  spirituous  liquors 
sold  to  him  by  the  lessee  at  the  bar  of  the  hotel,  and  became  so  intoxi- 
cated that  on  his  way  home,  he,  in  consequence  of  such  intoxication, 
was  run  over  by  the  cars,  making  it  necessary  to  amputate  both  of  his 
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legs.  He  has  always  lived  with  the  plaintiff.  And  it  was  held  that,  in 
order  to  recover  damans  for  an  injury  to  his  means  of  support,  the 
plaintiff  must  show,  either  that  the  son  was  poor  and  possessed  no 
means  of  his  own,  so  that  the  plaintiff  would  be  legally  bound  to  sup- 
port and  maintain  him  for  the  future,  and  that,  by  reason  thereof,  the 
plaintiff  would  be  Without  means  of  support  for  himself ;  or,  that  he 
himself  was  a  poor  person,  unable  to  support  and  maintain  himself, 
and  that  his  son  was  legally  bound  to  support  him ;  and  that,  in  the 
absence  of  proof  of  these  fisicts,  the  plaintiff  was  properly  nonsuited. 

It  was  further  held  in  this  case  that  the  taking  of  the  footboard  out 
of  the  bedstead  for  the  purpose  of  property  treating  the  amputated 
limbs  of  the  son,  is  not  such  an  injury  to  property  as  will  permit  a  re- 
covery, for  the  reason  that  the  intoxication  was  not  the  proximate 
cause  of  the  injury  to  the  bed.  In  order  to  entitle  the  party  to  re- 
cover for  injury  to  propeHy,  the  intoxication  must  be  the  proximate 
cause  of  the  injury. 

tn  Volant  v.  Owen,  ante.  It  '^^'&  beld  that  the  civil  damage  act  cre- 
ates a  cause  of  action  for  an  injury  not  before  remediable  by  action 
and  works  a  change  by  extending  the  remedy,  so  as  to  make  the  ven- 
dor of  liquor  and  the  landlord,  under  the  circumstances  specified  in 
the  act,  liable  for  injuries  committed  by  an  Intoxicated  person,  instead 
of  confining  the  remedy  to  the  immediate  wrong-doer,  accord}ng  to 
the  general  i^ule  of  the  common  law.  Both  direct  and  consequential 
injuries  are  plainly  included  in  the  remedy  given,  and  the  legislature, 
by  giving  a  right  of  action  fur  Injury  to  means  of  support — a  cause  of 
action  unknown  t6  the  common  law —  evidently  intended  to  create  a 
new  ground  and  tight  of  action.  The  case  of  a  husband,  having  a 
wife  and  family  dependent  upon  him  fot  support,  and  who,  by  reason  of 
Intoi^ication,  becomes  incapacitated  to  labor,  and  neglects  to  provide 
for  them,  or  squandets  his  substance,  and  reduces  thereby  his  family 
to  penury  and  want,  is  within  the  act,  though  the  facts  would  not 
constitute  an  actionable  injury  before  the  statute.  Id.  It  is  quite 
plain  that  cases  of  this  kind  were  in  the  contemplation  of  the  legisla- 
ture. The  words,  **  means  of  support "  in  connection  with  the  designa* 
tion  of  the  persons,  in  whose  favor  the  remedy  is  given,  viz. :  husband, 
wife,  child,  parent,  etc.,  denote  that  it  was  not  alone  a  common  law 
injury,  or  an  injury  before  remediable  by  action,  to  which  the  statute 
was  intended  to  apply.  Id.  In  this  case,  plaintiff's  minor  son,  a 
young  mftn  about  twenty  years  of  age,  living  with  his  father,  procured 
at  various  hotels  and  saloons  in  Ogdensburg,  intoxicating  liquors,  and 
becoming  intoxicated  fell  and  injured  his  head,  became  sick,  and  for 
seveial  months,  was  confined  to  his  bed.  The  plaintiff  was  subjected 
to  medical  and  other  expenses,  and  was  deprived,  during  the  time,  of 
the  services  which  the  son  had  been  accustomed  to  render  him  upon 
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his  farm.  He  owned  and  cultivated  a  farm  of  over  100  acres.  It  does 
not  appear  whether  he  depended  for  his  support  upon  the  proceeds 
from  the  farm,  or  that  the  labor  of  the  son  was  necessary  for  this  pur- 
pose, or  that  the  charges  to  which  he  was  subjected  diminished  his 
income  below  the  amount  required  for  his  support.  The  defendants 
sold  to  the  son  part  of  the  liquor  which  caused  his  Intoxication.  And 
It  was  held  that  plaintiff  was  not  entitled  to  recover,  in  the  absence  of 
proof  that  his  son's  servlcee  were  necessary  to  his  support  or  that  the 
chai'ge  brought  upon  him  diminished  his  means  so  as  to  render  them 
Inadequate  therefor. 

The  words  *'  means  of  support,"  are  new  In  legal  enactments,  and 
have  no  settled  legal  meaning.  Where  Injury  to  **  means  of  support" 
Is  the  gravamen  of  the  action,  the  plaintiff,  In  order  to  maintain  the 
action,  must  show  that,  by  or  In  consequence  of  the  intoxication  or 
the  acts  of  the  intoxicated  person,  his  accustomed  means  of  main- 
tenance have  been  cut  ofT  or  curtailed,  or  that  he  has  been  reduced  to 
a  state  of  dependence,  by  being  deprived  of  the  support  which  he  had 
before  enjoyed. 

The  primary  purpose  of  the  legislature,  in  giving  a  right  of  action  for 
an  injury  of  this  character,  was  the  protection  of  the  dependent  and 
helpless.  Diminution  of  income,  or  loss  of  property  does  not  consti- 
tute an  injury  to  means  of  support,  within  the  fair  Intendment  of  this 
statute,  if  the  plaintifT,  notwithstanding,  has  adequate  means  of  main- 
tenance, from  accumulated  capital  or  property,  or  his  remaining 
income  is  sufficient  for  his  support.    Id. 

In  Sharpley  v.  Brown,  43  Hun,  374,  an  action  was  brought  by  plaint- 
iff to  recover  damages  sustained  by  her  by  reason  of  her  husband's 
death,  alleged  to  have  resulted  from  his  intoxication,  which  was 
caused  by  liquor  sold  to  him  by  one  of  the  defendants,  who  was  the 
tenant  of  the  other  defendnat.  The  plaintiff,  after  remaining  the 
widow  of  the  deceased  for  a  period  of  two  and  a  half  years,  was  mar- 
ried again  and  was  living  at  the  time  of  the  trial  with  her  husband, 
who  gave  her  a  better  support  than  her  former  husband.  The  defend- 
ant proved  this  fact  upon  the  trial  without  objection.  The  court  sub- 
sequently, of  its  own  motion,  struck  out  this  evidence,  without  any 
request  on  the  part  of  plaintiff,  but  against  the  objection  of  defendant. 
The  latter  subsequently  offered  to  prove  the  same  facts,  and  the  evi- 
dence was  rejected.  Judgment  was  entered  in  favor  of  the  plaintiff 
from  which  the  defendant  appealed  to  the  general  term.  And  It  was 
held  that  the  evidence  of  the  man'iage  of  the  plaintiff  to  another  hus- 
band should  not  have  been  stricken  out,  and  that  defendant  was  en- 
titled to  have  it  considered  by  the  jury  on  the  question  of  dam- 
ages. 

The  possession  of  another  husband  might  be  as  useful  to  the  plaint- 
iff as  the  possession  of  accumulated  capital  or  property,  so  far  as  her 
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means  of  support  were  concerned.  She  could  not  have  been  in  pos- 
session of  another  husband  at  her  first  husband's  death ;  but  If,  shortly 
after  the  latter^s  death,  she  had  come  into  the  possession  of  such  prop- 
erty as  gave  her  an  ample  support,  this  fact  might  have  been  shown 
upon  the  trial. 

Actions,  under  the  civil  damage  act,  are  different  from  those  of  the 
character  of  Terry  v.  Jewett,of  78  N.  T.  838 ;  Kellogg  «.  N.  T.  G.  A  H.  B. 
B.  B.  Go.,  79  Id.  72,  and  the  lilce.  In  actions  for  common  law  injuries 
to  the  person,  the  damages  would  not  be  diminished  by  the  possession 
of  accumulated  capital  or  property  by  the  injured  person.  But,  in 
this  class  of  cases,  the  courts  say  that  such  possession,  not  merely 
might  diminish  the  damages,  but  might  altogether  defeat  the  action. 
Sharpley  v.  Brown,  ante;  Stevens  v.  Cheney,  ante. 

In  Aldrich  v.  Sager,  9  Him,  688,  an  action  was  brought  by  a  husband 
for  injuries  done  to  his  wife  by  a  son-in-law,  while  in  a  state  of  intox- 
ication and  in  consequence  of  such  intoxication,  whereby  he  lost  the 
services  of  his  wife  and  incurred  expenses  for  medical  attendance,  nurs- 
ing etc.  And  it  was  held  that  the  loss  of  the  wife's  services  and  the 
neoessaiy  expenses  incurred  in  taking  care  of  and  curing  her  of  her  in- 
juries were  proper  elements  of  damage,  which  the  husband  could  re- 
cover under  the  civil  damage  act,  upon  a  proper  case  made.  The  hus- 
band has  an  ownership  in  her  services  and  ability. 

It  is  true  the  statute  does  not,  in  expressed  terms,  give  the  right  of 
action  upon  the  cause  of  death.  It  does  not  define  the  injuries  meant 
to  be  recovered,,  or  enumerate  them.  It  says,  generally,  injuries  to 
persons,  property,  or  means  of  support,  in  consequence  of  the  intoxi- 
cation of  any  person.  Jackson  e.  Brookins,  ante.  If  death  ensues,  as 
the  natural  and  legitimate  result  of  the  intoxication,  it  is  covered  by 
the  language  of  the  statute.  All  injuries  are  covered  that  are  conse- 
quent upon  the  intoxication.  If  death  was  excluded,  the  minor  and 
temporary  injuries  woidd  be  provided  for,  while  the  greatest  and  most 
permanent  of  all  would  not  be  included.  The  statute  ought  not  to  be 
so  construed.  It  admits  of  the  fuller  construction,  which  is  more  con- 
sonant with  its  benign  purposes.  Its  main  object  was  to  provide  a 
remedy  for  cases  before  remediless.  The  statute  under  consideration 
provides  a  remedy  for  the  carelessness  and  neglect,  morally  criminal, 
which  were  shielded  under  the  license  law.  When  the  statute  provided 
that  a  husband,  wife,  child,  parent,  or  guardian  might  have  a  right  of 
action  for  any  injury  to  his  or  her  means  of  support,  in  consequence  of 
the  intoxication  of  anyone,  the  legislature  did  not  mean  to  provide  for 
such  causes  of  action  only  as  before  then  already  existed  against  the 
intoxicated  person,  but  to  provide  a  remedy  for  an  evil  entirely  with- 
out redress  before.  The  law  does  not  provide  how  the  injury  to  the 
means  of  support  must  be  produced,  in  order  to  be  actionable,  when  it 
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is  in  oonsequence  of  intozioation.  It  is  therefore  witliout  limit  in  this 
respect.  In  the  face  of  an  allegation  that  the  wife  has  entirely  lost 
her  means  of  support  in  consequenoe  of  the  intoxication,  the  statute 
should  not  be  construed  as  though  it  excepted  total  loss  by  death. 
The  manner  and  amount  of  the  injury  is  entirely  immaterial  save  as 
it  may  affect  the  question  of  damages. 

The  civil  damage  act  provides  for  a  recovery  by  action  for  injuries  to 
person  or  property,  or  means  of  support,  without  any  restriction  what- 
ever.   Mead  «.  Stratton,  87  N.  Y.  498 ;  Yolans  v.  Owen,  eaUe.    While  a 
statute  of  this  character  should  not  be  enlarged,  it  should  be  inter- 
preted, where  the  language  is  clear  and  explicit,  according  to  its  true 
intent  and  meaning,  having  in  view  the  evil  to  be  remedied  and  the  ob- 
ject to  be  attained.    The  evident  object  was  to  suppress  the  sale  and 
use  of  intoxicating  liquors,  and  to  punish  those  who,  in  any  form,  fur- 
nish means  of  intoxication,  by  making  them  liable  for  damages  which 
might  arise,  and  whieh  were  caused  by  the  parties  who  furnished  such 
means.    If  the  injury,  which  results  to  the  deceased,  in  consequence 
of  his  intoxication,  disabled  him  for  life,  or  to  such  an  extent  as  to  in- 
capacitate him  fot  labor  and  for  earning  a  support  for  his  family  it 
would  be  embraced  within  the  meaning  and  intent  of  the  statute.    That 
death  ehsued  in  consequence  thereof,  f w^nishes  a  stronger  ground  for  a 
claim  for  a  loss  of  means  of  support ;  and  a  different  rule  In  the  latter 
ease  would  make  provision  for  the  lesser  and  temporary  injuiy,  while 
the  greater  and  more  serious  would  be  without  any  remedy  or  means 
of  redress,    tf  it  is  an  injury  which  can  be  repaired  by  damages,  as 
that  arising  from  a  temporary  disability,  or  one  where  death  comes  as 
a  natural  and  legittnate  consequence  of  the  intoxication,  a  case  is  made 
out  within  the  statute  which  entitles  the  injured  party  to  recover  such 
damages.    Mead  o.  Stratton,  onto.    In  this  case,  the  hotel  was  owned 
by  the  defendant  Margaret  M.  Stratton  the  wife  of  the  other  defendant. 
She  took  title,  and  she  and  her  husband  went  into  possession,  before 
the  passage  of  the  civil  damage  act.    She  had  general  charge  of  the 
house,  except  of  the  bar,  and  knew  that  intoxicating  liquors  were  there 
sold.    It  was  held  that  the  fact  that  possession  was  taken  before  the 
act  was  passed  did  not  exempt  her  from  liability ;  that  the  presumption 
was  that  the  possession  originally  taken  was  continued  in  view  of  the 
laws  of  the  state  thereafter  enacted.    The  statute  does  not  provide  that 
the  person  must  not  only  own,  but  rent  the  premises ;  but  if  there  is 
either  an  owning  or  renting  with  knowledge,  it  is  sufficient  to  create  a 
liability.    It  is  not  important  whether  the  strict  relation  of  landlord 
and  tenant  existed,  if  Mrs.  Stratton  was  the  owner,  and  permitted  her 
husband  to  occupy  with  the  knowledge  that  he  was  engaged  in  the  busi- 
ness of  selling  intoxicating  liquors. 
In  Hayes  o.  Phelan,  aiUe^  it  was  held  that  a  complaint,  alleging  that  , 
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the  death  of  plaintiff's  husband  was  oansed  by  intoxication,  produced 
by  liquors  sold  to  him  by  defendant,  and  that  by  his  death  plalntilT  had 
sustained  damages,  in  being  deprived  of  the  companionship  of  her  hus- 
band and  of  the  customary  support  and  maintenance  of  herself  and 
children,  did  not  state  a  cause  of  action  under  chi^.  646  of  the  Laws  of 
1873.    See  same  case,  5  Hun,  385. 

In  Brookmire  v.  Monaghan,  16  Hun,  16,  it  was  held  that  the  decision 
In  Hayes  o.  Phelan,  4  Hun,  733 ;  6  Id.  886,  that  damages  in  consequence 
of  the  death  ot  the  intoxicated  person  are  not  recoyerable  under 
the  act  of  1873,  must  control  the  general  term  of  the  third  department, 
imtil  the  court  of  appeals  shall  have  determined  it  to  be  erroneous, 
though  a  different  view  has  been  expressed  In  the  fourth  department 
In  Jackson  v.  Brooldns^  ante, 

Eaoempkury. — ^The  fact  that  the  defendant  is  selling  liquor  without  a 
license  may  be  considered  as  a  basis  for  exemplary  damages.  Davis  v. 
Standish,  26  Hun,  608.  The  statute  in  giving  a  right  of  action  makes 
no  distinction  between  the  licensed,  and  the  unlawful,  selling  of  liquor; 
but  it  does  authorize  the  recovery  of  exemplary,  as  well  as  compensa- 
tory, damages.  As  the  act  has  not  stated  in  what  oases  punitive  dam- 
ages may  be  given,  the  common  law  must  be  looked  to  for  this  purpose. 
In  view  of  the  rules  of  the  common  law,  the  legislature  intended  them 
to  apply  to  aetions  brought  under  the  statute,  and  the  circumstance 
that  the  defendant,  in  selling  the  liquor  which  produced  intoxication 
and  the  resultant  injury,  was  acting  in  oi>en  violation  and  defiance  of 
law,  may  be  considered  by  the  Jury  as  a  foundation  for  giving  exem- 
plary damages.      Id. 

In  Quain  t.  Bussell,  12  Hun,  376,  it  was  held  by  the  general  term  in 
the  third  department,  that  in  an  action  under  the  statute,  the  defend- 
ant's license  to  sell  liquors  was  admissible  in  evidence,  not  as  a  bar  to 
the  action,  but  to  mitigate  damages. 

In  Beid  v,  Terwllliger,  116  N.  T.  580,  an  action  was  l»^ught  by  the 
plaintiff  to  recover  damages,  under  the  civil  damage  act,  to  her  means 
of  support,  occasioned  by  the  death  of  her  husband  in  consequence  of 
intoxication,  produced  by  drinking  intoxicating  liquors  sold  to  the  de- 
ceased by  the  defendant  McLaughlin,  in  a  hotel  stand  owned  and  leased 
by  the  defendant  Terwllliger.  From  a  Judgment  of  affirmance  in  favor 
of  plaintiff,  the  defendant  Terwllliger  alone  appealed.  The  question 
upon  the  appeal  was  whether  the  plaintiff,  upon  the  evidence,  was  en- 
titled to  recover  exemplary  damages  against  the  appellant. 

The  substance  of  the  statute  is  that  whenever  the  person,  property 
or  means  of  support  of  certain  classes  of  persons  shall  be  injured  by 
any  intoxicated  person,  or  In  consequence  oi  the  intoxication  of  any 
person,  they  shall  have  a  right  of  action,  and  the  person  who  shall  have 
sold  or  given  the  liquors  causing  the  intoxication  in  any  degree,  and 
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any  person  owning,  renting  or  permitting  the  ooGupeu[ioy  of  the  prem- 
ises having  knowledge  that  liquors  were  to  be  sold  therein,  shall  be  li- 
able severally  and  jointly  for  the  injury,  for  all  damages  sustained  and 
for  exemplary  damages. 

The  legislature  has  in  this  statute  defined  the  elements  of  a  new 
cause  of  action  and  who  may  be  liable  for  it.  It,  however,  made  no 
change  in  the  rules  of  ascertaining  and  determining  the  damages,  or 
the  limits  of  liability  in  the  newly  created  pauses  of  action,  but  left 
them  subject  to  the  existing  rules  of  damages  and  to  the  facts  estab- 
lished upon  the  trlaL  It  may  be  reasonably  presumed  that  the  legis- 
lature, Imowing  that  it  was  giving  a  cause  of  action  for  a  new  addi- 
tional wrong,  and  wishing  to  stamp  this  wrong  with  the  same  charac- 
ter as  other  wrongs,  declared  from  the  outset,  and  without  waiting  the 
doubtful  or  dilatory  action  of  the  court,  that  exemplary  damages  might 
be  recovered  in  this  class  of  actions. .  The  legislature  did  not  intend 
to  go  further  than  to  place  this  wrong  upon  the  same  plane  with  other 
wrongs  where  exemplary  damages  may  be  recovered,  when  the  evi- 
dence upon  the  trial  will  Justify  such  damages  in  accordance  with  well 
established  and  recognized  rules. 

The  language  of  this  statute,  in  respect  to  exemplary  damages,  is 
alike  applicable  to  both  vendor  and  owner,  and  does  not  relieve  the 
plaintilT  from  providing  the  requisite  personal  facts  to  recover  exem- 
p»lary  damages  against  the  owner.  The  fact  that  the  legislature  has 
enabled  the  injured  party  to  bring  a  Joint  action  against  the  vendor  of 
the  liquor  and  the  owner  of  the  premises,  does  not  affect  the  decision, 
of  the  question  under  consideration. 

In  Eeii^  V.  TerwiUlger,  116  N.  Y.  530,  it  was  held  that  a  critical 
examination  of  the  language  of  the  civil  damage  act  will  suggest  to  a 
mind  familiar  with  legal  principles  that  the  legislature  has  created,  and 
intended  to  create'  a  cause  of  action,  or  a  right  to  recover  damages,  for 
an  injury  where  one  did  not  exist  before,  and  to  apply  to  such  new  cause 
of  action  an  existing  remedy.  See  Yolans  v.  Owen,  ante;  Mead  o. 
Stratton,  ante. 

The  Jury  in  this  class  of  cases  have  power  to  give  exemplary  dam- 
ages, but  they  clearly  should  not  be  allowed  to  do  so  in  ordinary  cases 
where  nothing  is  proved  but  the  simple  sale  of  a  single  glass  of  liquor 
under  ordinary  circumstances.  Franklin  v.  Schermerhom,  cmte. 
They  should  only  be  given  when  there  are  circumstances  of  abuse 
or  aggravation  in  the  case  proved  on  the  part  of  the  vendor  of  the  li- 
quor. Id.  Where  the  plaintiffs  husband  was  not  intoxicated  solely  by 
liquor  sold  him  at  the  defendant's  house,  but,  in  the  same  afternoon 
and  evening,  he  had  purchased  and  drank  liquor  at  three  other  places 
before  he  drank  at  the  defendant's  hotel,  the  case  was  held  not  to  be 
one  for  exemplary  damages.    Id. 
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In  Ketcham  v.  Fox,  62  Hun,  284,  the  defendant  Dlckerson  was  the 
owner  of  a  hotel  at  Borne,  and  the  other  defendant  conducted  it  as  his 
lessee.  The  plaintiff  claimed  that  the  lessee,  or  her  agents,  at  divers 
times,  furnished  intoxicating  liquor  to  her  husband,  causing  his  intox^ 
ication,  in  consequence  of  which  she  was  injured  in  her  person  and 
means  of  support.  The  main  question  in  the  case  is,  whether  the* 
owner  is  liable  for  exemplary  damages,  upon  a  case  being  made  that 
would  warrant  their  recovery  against  the  lessee.  The  affirmative  of 
this  proposition  was  held  by  a  divided  court  in  Beid  «.  Terwilliger,  42 
Hun,  310.  It  was,  however  held,  in  Bawllns  v.  Yidvard,  34  Hun,  206, 
where  the  action  was  against  the  landlord  alone,  that  exemplary  dam- 
ages could  not  be  awarded  without  proof  of  aggravating  circumstances 
with  'v^ich  the  defendant  was  connected.  In  the  latter  case,  it  was 
ahown  that  the  defendant  had  knowledge  that  intoxicating  liquors 
were  to  be  sold,  and  circumstances  were  also  proved  sufficient  to 
authorize  the  award  of  exemplary  damages  against  the  tenant,  but 
this  was  held  not  to  be  enough  as  against  the  landlord.  It  is  difficult 
to  see  how  the  landlord  would  be  any  more  liable,  in  case  the  action 
was  against  him  and  the  tenant  Jointly  than  he  would  be  in  case  the 
action  was  against  him  alone.  In  this  view,  the  Bawllns  case  is  an 
authority  substantially  adverse  to  the  ruling  in  the  Beid  case. 

It  is  now  quite  definitely  settled  that  exemplary  damages  are  not 
recoverable  in  every  case  where  a  cause  of  action  is  made  out,  but  that 
circumstances  of  abuse  or  aggravation  must  be  shown.  This  proposi* 
tlon  seems  to  be  recognized  in  Neu  «.  McEeohnie,  96  N.  Y.  632.  If 
the  tenant  is  to  be  deemed  the  agent  of  the  landlord,  the  latter  will 
not  be  liable  for  exemplary  damages,  unless  in  some  way  assenting  to 
or  responsible  for  the  aggravating  circumstances  that  furnish  the  oc- 
casion for  such  damages.  The  right  to  recover  exemplary  damages  is 
not  made  to  depend,  as  against  the  landlord,  entirely  on  the  act  of  the 
tenant,  or  that  the  landlord  had  some  knowledge  of  what  the  tenant 
was  doing. 

Exemplary  damages  are  expressly  allowed  by  statute,  where  there 
is  evidence  upon  which  they  may  be  awarded.  Neu  v.  McKechnie, 
amU.    In  this  case,  the  defendants  were  manufacturers  of  lager  beer. 

They  had  no  license  to  sell  it  in  quantities  less  than  five  gallons. 
The  sale  to  the  plaintifTs  father  was  of  this  description,  and  hence  un- 
lawful. They  had  so  dealt  for  a  long  time,  and  with  many  persons, 
and  it  resulted  in  their  pecuniary  benefit.  Under  the  circumstances  of 
the  case/  it  was  held  to  be  a  question  for  the  Jury  to  say  whether 
something  more  than  actual  damages  should  not  be  allowed  for  the 
benefit  of  the  community  and  for  example's  sake.  To  hold  otherwise, 
would  place  a  wrong-doer  on  the  same  footing  with  a  licensed  vendor 
^-one  who  sells  recklessly  and  at  his  own  volition,  on  a  level  with  one 
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who  has  the  consent  of  the  proper  public  officials  to  deal  in  the  article. 

In  Bawlins  v.  Yidvard,  34  Hun,  205,  an  action  was  brought,  under 
the  civil  damage  act,  against  the  owner  of  premises  by  a  wife  to  re- 
cover damages  for  injuries  sustained  by  her  husband  by  reason  of  the 
sale  to  him  of  Intoxicating  liquors  by  the  defendant's  tenant.  The 
only  eonnection  of  the  defendant  with  the  case  was  that  he  owned  the 
premises  where,  the  liquor,  alleged  to  have  caused  the  intoxication  of 
plaintiffs  husband,  was  sold,  and  that  he  let  them  to  be  used  as  a 
hotel,  knowing  that  intoxicating  liquors  were  to  be  sold  therein. 
There  was  no  proof  connecting  the  defendant  with  any  aggravating 
ciroumstaneee.  The  evidence  tended  to  show  that  the  barkeeper  of 
the  tenant  sold  to  the  husband  of  the  plaintiff  three  drinks  of  whisky 
at  short  Intervals ;  but  it  did  not  appear  that  he  was  at  all  Intoxicated 
tmtil  after  he  had  swallowed  the  last  of  these  drinks..  And  it  was  held 
that  exemf^avy  damages  could  not  be  awarded  by  the  jury  without 
proof  of  aggravating  drcumstaacee  with  which  the  defendant  was 
connected. 

Exemplary  damages  at  common  law  Implied  malloe,  bad  motives  or 
evil  intent  on  the  part  of  the  person  against  whom  they  were  awarded. 
They  were  allowed,  not  to  compensate  the  one  who  snffered  the  wrong, 
but  to  punish  the  one  who  inflicted  the  wrong  on  account  of  his  evil 
design,  and  as  an  example  to  others. 

If  the  legislature,  in  enacting  the  civil  damage  act,  instead  of  em- 
ploying the  words  «  exemplary  damages,"  had  used  the  eommon  law 
definition  of  those  words,  they  would  have  expressed  precisely  what 
the  statute  means  now.  When  thus  construed,  it  does  not  mean  that 
the  Jury  may  award  exemplary  damages  in  every  case,  but  only  when 
the  defendant  has  acted  from  bad  motives.  For  instance,  if,  in  an 
action  against  the  one  who  sold  the  liquor  causing  the  intoxication, 
from  which  actual  damages  wez«  sustained,  it  appeared  that  he  sold 
in  violation  of  law,  or  to  a  person  whom  he  knew  to  be  far  gone  in  the 
habit  of  intemperance,  or  who  was  already  obviously  under  the  influ- 
ence of  liquor,  or  who  habitually  squandered  in  dissipation  the  wages 
with  which  he  should  support  his  family,  the  Jury  might  well  infer 
that  the  seller  acted  from  bad  motives,  and  award  exemplary  damages. 
So,  in  an  action  against  the  owner  of  the  premises,  if  it  appeared  that 
he  leased  them  to  a  tenant,  knowing  that  he  kept  a  disorderly  place, 
or  sold  without  a  license,  or  to  minors  or  habitual  drunkards,  there 
would  be  a  basis  upon  which  the  Jury  might  allow  exemplary  damages 
against  him. 

Under  similar  statutes,  the  courts  of  Michigan,  Nebraska  and  Illi- 
nois require  circumstances  of  abuse  or  aggravation  to  be  proved  be- 
fore exemplary  damages  are  allowed  even  against  the  seller. 

In  Erelter  o.  Nichols,  28  Mioh.  496,  the  court  h^d  that  exemplary 
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damages  should  not  be  awarded,  unless  the  act  of  giving  or  selling  the 
Intoxicating  drinks  was  willful,  wanton,  reckless  or  otherwise  deserv- 
ing of  punishment  beyond  what  the  requirement  of  mere  compensa- 
tion would  Impose. 

So  in  Oanssley  v.  Perkins,  30  Mich.  492,  it  was  hdld  that  the  actual 
damages  should  be  as  nearly  commensurate  with  the  actual  injuries 
as  the  nature  of  the  case  will  permit ;  and  that  exemplary  damages 
should  be  given  in  those  cases,  and  only  in  those  cases,  where  the 
plaintiff  has  some  personal  right  to  complain  of  a  wanton  and  willful 
wrong,  which  the  wrong-doer,  when  he  committed  it,  must  be  regarded 
as  having  committed  against  the  plaintiff  herself ,  in  spite  of  the  injury 
he  must  have  known  she  was  likely  to  suffer  by  it. 

In  Boose  v.  Perkins,  9  Neb.  804,  though  it  did  not  appear  whether  or 
not  there  was  any  proof  of  aggravating  oircmnstances,  the  refusal  of 
the  trial  court  to  instruct  the  jury  that  exemplary  damages  could  not 
be  recovered,  was  held  error. 

The  trial  court  allowed  the  jury  to  award  exemplary  damages  in 
Bates  V.  Davis,  76  Dl.  222,  and  for  this  reason  solely  the  judgment  was 
reversed. 

In  Haokett «.  Smelsley,  77  111.  109,  exemplary  damages  were  awarded, 
but  the  evidence  tended  to  show  that  the  defendant  sold  to  an  habit- 
ual drunkard. 

« 

But  the  supreme  court  of  Ohio  in  Schneider  v.  Hosier,  21  Ohio,  98, 
under  a  statute  creating  a  right  of  action  against  any  person  who  shall, 
by  selling  intoxicating  liquors  contrary  to  said  act,  have  caused  the 
intoxication,  etc.,  held  that  the  jury  might  assess  exemplary  damages, 
without  proof  of  actual  malice  or  other  special  circumstances  of  aggra- 
vation. Under  this  act  the  sale  was  unlawful  so  that  bad  motives  are 
to  be  inferred,  and,  in  snch  a  case,  the  legislature  might  well  have  in- 
tended to  allow  exemplary  damages  as  a  punishment  to  the  defendant 
and  a  protection  to  society. 

In  Beid  v.  Terwilliger,  42  Hun,  310,  an  action  was  brought,  under 
the  civil  damage  act,  to  recover  damages  for  the  death  of  plaintifTs 
husband  alleged  to  have  been  caused  by  liquor  sold  to  him  by  a  tenant 
of  the  owner  of  the  premises.  The  seller  and  his  landlord  were  jointly 
sued  in  the  action.  The  landlord  acknowledged  that  intoxicating 
liquors  were  to  be  sold  in  his  building.  A  case  permitting  the  finding 
of  exemplary  damages  was  made  against  the  tenant.  It  was  held  that 
the  commom  law  would  not,  but  the  statute  does,  make  the  owner 
liable  for  exemplary  damages.  The  test  of  such  liability  that  the 
statute  imposes  upon  the  landlord  is,  not  that  he  himself  should  have 
personally  done  any  wrong  with  respect  to  the  particular  sale  of 
liquor,  but  that  he  should  have  sustained  the  relation  to  his  wrong- 
doing tenant  which  the  statute  defines. 
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BawUns  «.  Vidvard,  ante,  was  an  action  against  the  landlord  alone. 
In  this  case,  the  court  held  that  exemplary  damages  could  not  be 
awarded  against  the  landlord  without  proof  of  aggravating  circum- 
stances with  which  he  was  connected.  It  did  not  hold,  and  had  no 
occasion  to  hold,  that  if  both  landlord  and  tenant  had  been  sued  jointly, 
and  a  case  warranting  exemplary  damages  had  been  made  out  against 
the  tenant,  the  landlord  would  not  have  been  Jointly  liable  with  him. 

Remote  and  conaequeintiaL — In  Davis  v,  Standish,  {mie^  an  action  was 
brought,  under  the  civil  damage  act,  by  plaintiff  alleging  that  her  hus- 
band came  to  his  death  by  drowning,  in  consequence  of  having  been 
intoxicated  by  liquor  sold  to  him  by  the  defendant,  and  that  she  was 
injured  thereby  in  her  means  of  support.  Her  husband  went  to  the 
Ganandaigua  lake  for  the  purpose  of  fishing,  and  thence  to  the  public 
house  kept  by  the  defendant  on  the  shore  of  the  lake.  He  drank  twice 
at  the  defendant's  bar,  and  got  a  bottle  of  whisky  of  defendant,  which 
he  took  on  the  lake  with  him  in  a  boat  hired  of  defendant,  for  the  pur- 
pose of  fishing,  and  on  his  return  he  again  drank  at  defendant's  bar  at 
least  ten  times,  and  then  stckrted  down  the  lake  with  another  part^  In 
a  small  boat  and  was  drowned.  On  the  trial  the  defendant  moved  for 
a  nonsuit  on  the  ground  that  the  liquor  sold  by  the  defendant  to  her 
husband  was  not  the  proximate  cause  of  his  death,  but  was,  at  most, 
only  a  remote  and  uncertain  cause  of  such  death,  while  other  and  more 
immediate  and  proximate  causes  intervened  and  caused  such  death. 
This  position  was  based  upon  the  assumption  that  the  defendant  when 
he  sold  the  liquor,  could  not  have  anticipated  that  pUiintlffs  husband 
would  go  out  on  the  lake  again,  as  he  had  arranged  for  his  passage 
home  by  the  stage,  and  after  such  arrangement  was  made  he  was  in- 
duced by  his  companion  to  change  his  mind  and  take  the  boat  part  of 
the  way.  The  defendant  claimed  that  the  active  agency  of  a  third 
party  in  persuading  plaintiff's  husband  not  to  go  in  the  stage,  but  to 
go  with  him,  was  the  more  immediate  and  proximate  cause  of  the 
drowning. 

Where  the  intoxication  is  to  such  an  extent  as  to  deprive  a  mau  of 
the  normal  use  of  his  faculties,  either  physical  or  mental,  so  that  he 
is  rendered  incapable  of  caring  for  himself  and  of  protecting  himself 
from  the  results  of  accidents  or  circumstances  to  which  he  was  sub- 
jected, and  by  reason  of  such  deprivation  of  his  natural  powers  of  his 
body  or  mind,  his  death  is  produced  by  his  inability  to  protect  or  defend 
himself  against  circumstances  which  threaten  his  life,  it  may  be  said  in 
such  cases,  in  general  terms,  that  such  intoxication  is  the  proximate 
and  direct  cause  of  death.  It  is  not  necessary  that  the  death,  or  the 
circumstances  which  immediately  led  to  or  produced  it,  should  have 
been  within  the  contemplation  of  the  person  who  sold  the  liquor.    The 
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man  who  seilB  liquor  to  another,  whether  lawfully  or  unlawfully,  is  not 
protected  against  the  proviBionB  of  the  statute,  because  he  does  not,  at 
the  time  he  sells  the  liquor,  contemplate  that  it  will  lead  the  man  into 
ciicumstances  where  he  is  liable  to  lose  his  life.  It  is  only  necessary 
that  the  liquor  sold  or  furnished  should  have  produced  either  in  whole 
or  in  part,  a  state  of  intoxication,  and  that  such  state  of  intoxication 
should  have  been  the  direct  and  proximate  cause  of  the  death,  whether 
the  ciroumstances,  under  which  the  death  occurred,  were  within  the 
possible  or  impossible  contemplation  of  the  party  who  sold  or  furnished 
the  liquor. 

In  Shugart  v.  Egan,  83  III.  66,  it  was  held  that  the  seller  of  intoxi- 
cating liquor  to  a  husband  who  becomes  intoxicated  thereby,  and  in 
consequence  of  his  abusive  language,  is  killed  by  a  third  party,  is  not 
liable  in  damages  to  the  wife  for  his  death.  That  decision  was  well 
put  upon  the  ground  that  the  Intervening  independent  act  of  the 
third  person  was  the  direct  and  immediate  cause  of  the  death.  See 
Davis  V.  Standish,  cmte.  The  unreported  case  of  Wright  v.  Bead  was 
decided  in  the  fourth  department  In  March,  1881,  upon  the  same  prin- 
ciple. In  this  case,  the  husband  of  the  plaintiff,  while  Intoxicated 
by  liquor  furnished  him  by  the  defendant,  went  into  a  livery  stable 
at  night,  and  laid  down  upon  the  hostler's  bed ;  and  the  hostler,  com- 
ing in  late  in  the  night  and  finding  him  asleep  killed  him  with  an  axe. 
The  nonsuit  of  the  plaintiff  at  the  circuit  was  affirmed  at  the  general 
term  on  the  ground  that  the  intoxication  was  not  a  proximate  cause  of 
the  death. 

In  Schmidt  v.  Mitchell,  84  Dl.  196,  the  same  principle  was  applied. 
There  the  defendant  sold  liquor  to  plaintifTs  husband,  whereby  he  be- 
came intoxicated,  got  into  an  affray,  and  was  wounded,  and  by  reason 
of  his  reckless  disregard  of  the  surgeon*s  directions,  the  wound  be- 
came BO  dangerous  as  to  lead  the  surgeon  to  amputate  the  leg,  where- 
upon the  husband  died. 

In  Krach  v.  Huilman,  63  Ind.  626  the  deceased,  while  Intoxicated  and 
lying  in  a  wagon,  driven  by  another  person,  who  also  was  intoxicated, 
was  fatally  injured  by  a  barrel  of  salt  falling  over  on  him.  In  case 
the  injury  was  not  the  result  of  the  inability  of  the  deceased  to  pro- 
tect or  extricate  himself  by  reason  of  his  intoxication,  the  case  was 
well  decided  upon  the  principle  above  mentioned.  That  it  was  not  so 
caused,  is  to  be  inferred  from  the  fact  that  the  court,  in  its  opinion 
in  the  case  supposed,  by  way  of  illustration,  the  case  of  a  man  who, 
by  reason  of  intoxication,  lies  down  under  a  tree  and  a  Btoi*m  blows  a 
limb  down  upon  him  and  kills  him,  or  lightning  strikes  the  tree  and 
kills  him.  In  these  several  cases,  the  falling  barrel,  the  falling  limb  and 
the  stroke  of  lightning  were  intervening,  independent,  causes,  directly 
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producing  the  death,  and  their  fatal  effect  was  not  owing  to  the  victim's 
intoxication. 

But  in  the  case  of  Davis  «.  Standish,  ante,  the  evidence  warranted 
the  conclusion  that  the  drowning  was  the  result  of  plaintiff's  husband's 
inability  to  use  his  normal  powers  by  reason  of  intoxication ;  and,  if 
that  was  the  case,  the  intoxication  was  the  proximate  cause  of  hi& 
death. 

In  Neu  V.  McEechnie,  amie^  an  action  was  brought  under  the  civil 
damage  act.  The  verdict  of  the  jury  established  that  the  plaintiff  at 
the  time  the  alleged  cause  of  action  accrued,  was  a  child  of  the  age  of 
fifteen  years,  and  was  living  with  his  parents  and  dependent  upon 
his  father  for  support,  when  the  latter,  in  a  state  of  intoxication,  pro- 
duced in  part  by  the  use  of  lager  beer,  sold  to  him  by  the  defendants, 
murdered  plaintiff's  mother  and  then  committed  suicide.  The  defend- 
ants claimed  that  the  act  which  deprived  the  plaintiff  of  his  father,, 
was  not  a  natural  consequence  of  the  use  of  the  sold  beer  by  them,  and 
that  they  were  not  bound  to  know  that  plaintiff's  father  would  strike 
his  wife  on  the  head  with  an  axe,  and  then  cut  his  own  throat  with  a 
razor.  But  It  was  held  that  the  statute  does  not  even  require  that 
the  vendor  shall  knqw  that  drunkenness  leads  to  crime  of  any  degree, 
nor  even  that  it  is  the  cause  of  poverty  and  beggary,  and  consequent 
distress  to  the  drunkard's  family.  It  is  enough  that  these  results 
come  from  intoxication.  The  cause  of  action  is  neither  taken  away 
nor  mitigated  because  the  cause  of  injury  also  constitutes  a  crime. 
The  jury  are  not  to  inquire  whether  the  homicide  or  suicide  are  the 
natural,  reasonable  or  probable  consequences  of  the  defendants'  act. 
It  is  enough,  if  while  intoxicated  in  whole  or  in  part  by  liquors  sold  by 
the  defendants,  those  acts  were  committed,  if  by  reason  of  them,  or 
either  of  them,  the  plaintiif  s  means  of  support  were  affected  to  his 
Injury. 

In  Becker  v.  Bamum,  19  W.  Dig.  95,  it  was  held  that  the  civil  dam- 
age act  makes  no  distinction  whether  the  intoxication  should  be  the 
direct  or  immediate,  or  slow  or  remote  result  of  the  liquor  sold.  The 
seller  Is  maSle  liable  for  acts  affecting  the  person,  property  or  means 
of  support,  in  consequence  of  intoxication  in  whole  or  in  part. 

In  Beers  v.  Walhizer,  43  Hun,  254,  the  plaintiff  alleges  that  on  a 
day  named  her  husband  provided  for  her  support  and  maintenance ; 
that  the  defendant  sold  him  intoxicating  liquors,  which  he  drank  and 
which  caused  him  to  become  intoxicated,  and  that  while  so  intoxicat- 
ed, and  in  consequence  thereof,  he  shot  and  killed  one  Banfield ;  that 
her  said  husband  wa.s  immediately  arrested  for  the  said  offense,  tried, 
convicted  and  sentoncod  to  confinement  in  a  state  prison  for  the 
period  of  his  natural  life ;  and  that  by  reason  thereof  she  was  deprived 
of  the  support  and  maintenance  furnished  her  by  her  said  husband,. 
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and  was  thereby  injured  in  her  support,  and  means  of  support,  in  a 
large  sum.  After  the  jury  were  impanneled,  the  defendant  moved 
that  the  complaint  be  dismissed  for  the  reason  that  it  did  not  state  a 
cause  of  action,  and  the  same  was  granted.  From  the  judgment 
entered  thereon,  the  plaintiff  appealed  to  the  general  term.  The 
defendant  on  the  appeal  claimed  that  it  does  not  appear  that  the 
loss  of  the  means  of  support  sustained  by  the  plaintiff  was  the 
direct  result  of  the  intoxication ;  that  the  arrest,  trial  and  convic- 
tion of  the  plaintifTs  husband  which  resulted  in  his  imprisonment, 
were  the  cause  that  produced  that  result,  and  were  wholly  Inde* 
pendent  of  the  intoxication  produced  by  the  liquor  sold  by  the  defend- 
ant, and  for  this  reason  no  cause  of  action  was  alleged  within  the 
provisions  of  the  civil  damage  act.  And  it  was  held  that  the  homi- 
cide committed  by  the  plaintiff's  husband  was  a  crime  punishable  by 
Imprisonment,  and  that  his  arrest,  conviction  and  sentence  were  a 
result  to  be  anticipated,  as  a  matter  of  course,  by  the  force  and  opera- 
tion of  the  law  of  the  land.  His  conviction  was  not  the  cause  of  his 
imprisonment,  but  was  the  result  of  the  crime  which  he  perpetrated, 
and  that  act  was  the  direct  and  only  cause  in  the  eye  of  the  law  for 
his  incarceration. 

Under  the  civil  damage  act,  it  is*  necessary  that  two  facts  should 
concur,  besides  the  sale  or  gift  of  the  liquor  by  the  defendant,  to  con- 
stitute a  cause  of  action,  to  wit,  intoxication  resulting  from  its  use  in 
whole  or  in  part,  and  the  loss  of  the  means  of  support  by  the  plaint- 
iff in  consequence  of  such  intoxication.  The  statute  requires  noth- 
ing more.  Beers  v.  Walhlzer,  ante.  The  act  itself  establishes  a  rule 
of  evidence  applicable  to  and  controlling  in  all  cases  arising  under  its 
provision,  which  in  some  respects  Is  new,  and  has  produced  a  radical 
change  of  the  common  law  rule.  Id.  The  statute  makes  no  distinc- 
tion whether  the  loss  of  the  means  of  support  is  the  direct  or  the  re- 
mote result  of  the  Intoxication.  It  only  requires  that  it  should  be 
established  that  the  loss  of  the  means  of  support  is  the  result  of  such 
Intoxication. 

The  civil  damage  act  makes  no  distinction  between  cases  in  which 
the  loss  of  the  means  of  support  is  the  direct  result  of  the  intoxica- 
tion and  those  in  which  it  is  the  remote  result  thereof.  McCarty  t>. 
Wells,  51  Hun,  171.  It  only  requires  that  it  should  be  established 
that  the  loss  of  the  means  of  support  is  the  result  of  such  intoxica- 
tion. Both  the  direct  and  consequential  injuries  are  plainly  Included 
in  the  remedy  given.  Id.  The  question  is  not  whether  the  death  of 
the  deceased  was  the  natural,  reasonable  or  probable  consequence  of 
the  defendant's  act ;  but  it  is  enough,  if  intoxication,  cased  in  whole 
or  in  part  by  liquors  sold  by  the  defendant,  was  the  cause  of  the  death 
of  the  plaintiff's  husband,  if  by  reason  thereof  the  plaintiff's  means  of 
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support  are  injuriously  affected.  Id. ;  Beers  v.  Walhizer,  ante;  Blatz 
«.  Bohrbach,  42  Hun.  402 ;  Volans  «.  Owen,  74  N.  Y.  529 ;  Mead  v.  Strata 
ton,  87  Id.  496;  Neu  «.  McKeohnie,  ante. 

D^enaes.— In  Dubois  v.  Miller,  6  Hun,  332,  it  was  held  that,  in  an 
action  brought,  under  the  civil  damage  act,  by  a  wife  for  damages  in 
the -deprivation  of  her  support,  alleged  to  have  resulted  from  her  hus- 
band's intoxication,  the  admission  of  evidence  of  sales  of  liquor  made 
to  her  husband  prior  to  the  passage  of  the  act,  is  improper.  And 
such  error  in  not  cured  by  the  courts  charging  the  Jury  that  they  can- 
not find  any  damages  for  anything  that  occurred  prior  to  the  passage 
of  the  act ;  as,  while  the  intoxication  which  caused  the  damage  might 
have  occurred  after,  the  liquor  might  have  been  furnished  before  such 
passage. 

In  an  action  brought  against  the  defendant  under  the  civil  damage  act 
the  defendant  offered  to  prove  that,  when  he  received  his  license  the 
commissioners  issuing  it  informed  him  that  he  could  sell  whisky  under 
such  license,  and  that  he  believed  it ;  but  the  offer  was  objected  to  and 
excluded.  And  it  was  held  in  McCarthy  u.  Wells,'  51  Hun,  171,  that 
the  evidence  was  properly  excluded,  as  the  question  of  exemplary  dam- 
ages was  not  involved  in  the  case. 

In  Ludwlg  V.  Glaessel,  34  Hun;  312,  where  an  action  was  brought, 
under  the  civil  damage  act,  to  recover  damages  caused  by  the  defend- 
ant having  sold  liquor  to  the  plaintiff's  husband,  it  was  held  that, 
where  the  defendant  was  compelled,  upon  his  cross-examination  to  tes- 
tify that  he  had  shortly  after  the  commencement  of  the  action  trans- 
ferred all  his  property  to  his  wife,  the  court  erred  in  admitting  the  evi- 
dence. This  was  material  to  the  issue  and  was  likely  to  prejudice  the 
Jury  as  a  kind  of  admission  of  defendant's  liability.  The  conveyance 
to  the  wife  might  be  fraudulent,  or  might  be  valid,  as  against  creditors. 
But  the  defendant  could  not  expect  to  try  such  question  of  fraud  In 
this  action  and  could  not  be  prepared  for  that  purpose. 

In  McEntee  v.  Spiehler,  12  Daly,  435,  it  was  held  that  a  complaint 
under  the  civil  damage  act  must  allege  that  the  husband  was  an  intox- 
icated person,  and  that  the  damage  sustained  was  sustained  by  plaintiff 
in  consequence  of  the  intoxication. 

In  Bertholf  9.  O'BelUy,  8  Hun,  16,  it  was  held  that  the  principle  of 
contributory  negligepce  was  not  applicable  to  an  action  under  the  civil 
•damage  act.  Nor  did  the  sending  of  the  horse  on  Sunday  deprive  the 
plaintiff  of  his  right  to  sue  and  recover  for  his  property  unlawfully 
destroyed.    See  Nodine  v.  Doherty,  46  Barb.  59. 

In  Elliott  V.  Barry,  34  Hun,  129,  it  was  held  that  if  the  wife  contributes 
to  the  intoxication  of  her  husband  by  consenting  to  the  use  by  him  of 
intoxicating  liquor,  and  aiding  him  in  procuring  it  or  furnishing  it  to 
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him,  she  is  not  entitled  to  recover  for  injuries  sustained  by  her  in  her 
means  of  support  by  and  in  consequence  of  such  Intoxication. 

AbatemaU  and  nvwdL — ^Under  the  authority  of  Hegerich  o.  Keddie, 
99  N.  Y.  258,  it  was  held  in  Moriarty  v.  Bartiett,  99  N.  Y.  651,  that  an 
action  begun  under  the  civil  damage  act  by  a  widow  to  recover  for  an 
injury  to  her  means  of  support,  against  a  person  who  had  sold  intoxi- 
cants, who  dranlL  them,  became  intoxicated,  and  by  reason  thereof  was 
drowned,  was  abated  by  the  death  of  the  defendant,  and  that  it  could 
Bot  be  revived  and  prosecuted  against  his  representative. 

In  Horenus  v.  Crawford,  51  Hun,  89,  an  action  was  brought,  under 
the  civil  damage  act,  to  recover  the  value  of  a  horse  which  was  killed 
by  decedent's  husband,  while  Intoxicated.  The  defendant  kept  a  hotel 
where  he  sold  liquors  to  be  drank  on  the  premises,  and  one  Hoag  kept 
another  hotel  for  the  same  purpose ;  but  they  were  not  connected  in 
business.  The  decedent  brought  this  action  against  both  defendant  and 
Hoag,  who  separately  answered,  and  recovered  judgment  against  both 
defendants.  This  judgment  was  reversed  upon  the  ground  that  a  joint 
sale  was  alleged,  and  proof  of  separate  sales  did  not  establish  a  right  to 
a  joint  j udgment.  An  order  was  then  entered  permitting  the  action  to  be 
oontinued  against  the  present  defendant  and  discontinued  as  to  Hoag. 
The  second  trial  resulted  in  a  judgment  for  plaintiff  which  was  reversed 
because  the  plaintiff  was  permitted  to  prove  that  the  defendant  sold 
liquors  without  a  license.  The  plaintiff  died,  and  by  order  her  adminis- 
trators were  permitted  to  continue  the  action.  The  third  trial  resulted 
in  a  judgment  for  plaintiff,  and  from  this  judgment  an  appeal  was  taken 
to  the  genera!  term.  And  it  was  held  that  the  action  did  not  abate  by 
the  death  of  the  former  plaintiff  and  that  its  revival  and  continuance 
were  legal.  The  plaintiff's  intestate  lost  an  article  of  personal  prop- 
erty, which  diminished  her  estate  for  which  she  had  a  right  of  action 
against  her  husband ;  and  had  such  an  action  been  brought  it  would 
not  have  been  abated  by  her  death.  The  civil  damage  act  extends  the 
liability  to  a  person  who  contributed  to  the  loss  by  doing  a  certain 
specified  act.  An  injury  to  property  is  an  actionable  act  whereby  the 
estate  of  another  is  lessened.  Subd.  10,  §  3343,  Code  Civ.  Pro.  Under 
this  definition,  this  action  is  for  the  recovery  of  damages  for  an  injury 
to  the  plaintiff's  property,  and  Is  saved  by  the  Bevised  Statutes.  See 
Cregin  r.  The  Brooklyn  Crosstown  B.  B.  Co.,  75  N.  Y.  192;  83  N.  Y. 
596 ;  Brackett  v,  Griswold,  103  N.  Y.  428. 

In  Ludwlg  V.  Glaessel,  34  Hun,  312,  the  plaintiff  brought  an  action 
under  the  civil  damage  act,  to  recover  damages  caused  by  liquor  sold 
to  her  husband,  who  while  intoxicated  fell  into  a  canal  and  was  drowned. 
He  left  four  Infant  children,  for  whom  a  guardian  was  appointed  by  the 
surrogate.  The  guardian,  with  the  approval  of  the  surrogate,  there- 
after assigned  all  the  children's  right  of  action  to  the  plaintiff.    It  was 
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held  that  the  olaims  are  in  their  nature  assignable,  as  the  assignment 
was  to  the  mother,  on  whom  the  duty  of  supporting  the  children  had 
devolved  by  the  father's  death.  The  decision  of  the  case,  on  this  point, 
was  based  upon  the  authority  of  the  case  of  Moriarty  «.  Bartlett,  Id.  272 ; 
but  that  case  has  been  reversed  in  the  court  of  appeals.  99  N.  Y. 
651. 

In  Moriarty  v.  Bartlett,34  Hun,  272,  an  action  was  brought  by  plaint- 
iff, under  the  civil  damage  act,  for  selling  intoxicating  liquors  to  her 
husband  and  causing  his  intoxication,  in  consequence  of  which  he  was 
drowned.  After  the  action  was  commenced,  the  defendant  died.  On 
motion  of  the  plalntiil,  the  special  term  substituted  the  defendant's  exe- 
cutrix in  his  place,  who  appealed  from  the  order  of  substitution.  The 
question  was  whether  the  cause  of  action  survived  against  the  estate 
of  Bartlett,  and  it  was  held,'  at  general  term,  that  the  action  did  survive 
and  that  the  executrix  was  properly  substituted.  But  on  appeal  to 
the  court  of  appeals,  reported  in  99  N.  Y.  651,  tl;e  orders  of  the  gen- 
eral and  special  terms  were  reversed,  and  the  motion  denied. 

Sidra4erriU)rial, — ^The  civil  damage  aot  gives  a  cause  of  action  for  an 
injury,  and  this,  as  it  is  a  special  statutory  provision,  must  refer  to 
an  injury  done  in  this  state.  It  cannot  be  intended  to  have  an  extra- 
territorial effect.  Its  effect  must  be  limited  to  the  state.  Goodwin  v. 
Young,  34  Hun,  252. 

In  this  case,  a  servant  of  the  plaintiff,  who  was  a  resident  of  Vermont, 
took  a  team  of  horses  belonging  to  his  master,  drove  them  into  this 
state  and  there  drank  a  glass  of  liquor  at  the  defendant's  store  and 
purchased  whisky  there.  He  returned  to  Vermont  In  an  intoxicated 
condition ;  put  one  of  the  team  into  the  bam ;  left  the  bam  door  open 
and  the  wind  blew  in  upon  the  horse  and  caused  her  sickness  and  death. 
In  an  action  to  recover  the  damages  thereby  sustained,  under  the  civil 
damage  aot  of  this  state,  it  was  held  that  the  said  act  only  applied  to 
cases  in  which  the  injurious  act  was  done  in  this  state. 

Facta  held  aufflcieni  to  constitute  auch  cause  of  action. — ^In  Blatz  v. 
Bohrbach,  ante,  an  action  was  brought,  under  the  civil  damage  act,  to 
recover  damages  sustained  by  reason  of  the  plaintiff's  husband  having 
committed  suicide  while  intoxicated.  The  main  question  was,  did  this 
state  of  Intoxication  induce  the  suicide  ?  The  evidence  tended  to  show 
that,  after  playing  cards  and  drinking  in  the  defendant's  saloon,  he 
arrived  at  home  late  in  the  evening,  very  much  intoxicated ;  that  the 
plaintiff  after  trying  to  quiet  him  went  upstairs  leaving  her  husband 
below,  as  it  was  not  an  unusual  thing  for  him  to  sleep  downstairs ; 
that,  in  the  morning,  he  was  found  hanging  by  the  side  of  the  closet 
door,  having  evidently  committed  suicide ;  that  the  deceased  was  the 
father  of  ten  children,  the  youngest  but  a  few  weeks  old ;  was  addicted 
to  strong  drink,  but  made  a  comfortable  living  for  his  family ;.  had  for- 
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merly  attempted  suloide,  but  whether  at  the  time  of  making  such  at- 
tempt he  was  sober  or  not,  did  not  appear ;  and  that  a  paper  was  found 
containing  the  words  "  give  my  watch  to  my  boy,"  and  stating  that 
his  brother-in-law  owed  him  $57.  A  very  sharp  contradiction  was 
made  as  to  the  condition  of  the  deceased  when  he  left  the  defendant's 
baloon.  And  It  was  held  that  a  verdict  finding  that  the  suicide  was 
the  result  of  the  Intoxication  would  not  be  set  aside  by  the  appellate 
court. 

This  case  went  up  to  the  court  of  appeals  and  Is  found  reported  in 
116  N.  T.  460.  An  exception  taken  to  the  charge  of  the  jury  that  the 
deceased  drank  intoxicating  liquors  that  evening  at  defendant's  saloon, 
raised  the  only  question  that  the  court  deemed  it  necessary  to  discuss 
on  the  appeal,  viz. :  whether  the  term  **  beer,"  in  the  absence  of  all 
evidence  as  to  its  quality  and  effect,  Imports  an  intoxicating  beverage. 

A  term,  which  includes  both  intoxicating  and  non-intoxicating 
liquors  cannot  be  said,  in  its  ordinary  meaning,  necessarily  to  imply 
«n  intoxicating  drink,  unless  such  import  has  been  given  to  It  by 
statute  or  by  the  decisions  of  the  courts.  The  word  was  first  Intro- 
duoed  into  our  present  excise  law  by  chap.  649,  Laws  of  1876,  which 
prohibited  the  sale  without  license  in  quantities  less  than  five  gallons 
of  strong  and  spirituous  liquors,  wines,  ale  and  beer. 

If,  on  proof  of  the  sale  of  beer  without  any  evidence  as  to  its  charac- 
ter or  quality,  the  Jury  Is  to  be  instructed  that  it  is  of  the  kind  that  in- 
toxicates, the  court  assumes  a  fact  not  proven  and  the  burden  of  show- 
ing that  it  is  of  a  non-intoxicating  character  is  put  on  the  defendant. 
The  court  can  indulge  in  no  presumption  in  the  case  except  as  to  the 
innocence  of  the  accused ;  and,  until  it  appears  by  sufficiency  of  proof 
that  the  particular  beverage  sold  was  of  an  intoxicating  kind,  the  pre- 
sumption of  innocence  controls  the  case.  This  rule  applies,  not  only 
to  prosecutions  distinctly  criminal,  but  also  to  penal  actions,  where 
the  plaintiff  seeks  to  charge  the  adverse  party  with  a  penalty  or  forfeit- 
ure, and  is  particularly  applicable  in  an  action  under  the  civil  damage 
act,  where  the  consequences  may  be  exceedingly  disastrous  to  the  de- 
fendant. 

The  Jury  cannot,  therefore,  on  proof  of  a  sale  of  beer,  say  that  it  was 
strong  beer  or  intoxicating  beer.  It  may  be  lager  beer,  and,  if  it  is, 
they  are  not  authorized  on  the  proof  to  find  for  the  plaintiff.  The 
proper  rule  is  to  require,  in  all  prosecutions  for  violation  of  the  stat- 
ute for  selling  beer,  proof  of  the  character  and  quality  of  the  particu- 
lar beverages  sold.  Full  effect  is  thus  given  to  the  intention  of  the 
legislature  to  regulate  the  sale  of  those  liquors  which  are  intoxicating, 
and  the  rules  that  must  apply  to  all  prosecutions  of  a  criminal  charac- 
ter, are  maintained.  Even  where  the  jury  may  very  well  find  from 
the  plaintiff's  evidence  that  the  particular  beer  drank  was  intoxicating, 


126  O'CONNER  v.  CONZEN. 

Note  on  the  Civil  Damage  Act. 

the  question  cannot  be  withdrawn  from  their  consideration,  but  they^ 
must  be  permitted  to  exercise  their  Judgment  upon  it. 

There  must  be  eyidenoe,  and  not  mere  conjecture,  which  shall  show 
that  acts  of  the  defendant  have  caused,  in  whole  or  In  part,  the  injury 
which  the  plaintiff  has  sustained.  Lovelanv.  Brlggs,  32  Hun,  477.  The 
mere  fact  that  the  defendant  sells  spirituous  liquors,  and  that  the  de- 
ceased had  been  seen  in  defendant's  store,  or  even  had  been  seen  com> 
ing  from  the  store,  in  an  intoxicated  condition  should  not  make  the 
defendant  liable.  A  man  may  keep  a  liquor  store  and  yet  may  refuse 
to  sell  liquor  to  an  intoxicated  man.  Unless  the  man  was  seen  to  go 
in  sober  and  come  out  drunk,  the  condition  in  which  he  came  out 
would  not  show  where  he  obtained  the  liquor.  Id.  In  this  case,  the 
only  evidence  connecting  the  defendant  with  the  intoxication  of  plaint* 
iff 8  husband  was,  that,  two  or  three  weeks  before  her  husband's 
death  he  had  drank  a  glass  of  ale  at  the  defendant's  store,  and  that  he 
had  been  seen  to  come  out  of  the  store  intoxicated  two  or  three  days 
before  his  death,  and  that  his  hat  was  left  in  the  store.  And  it  was 
held  that  the  evidence  was  insufficient  to  sustain  a  verdict  for  the  plaint- 
iff, and  that  a  nonsuit  was  properly  ordered. 

In  O'Oonnor  v.  Oonzen,  23  W.  Dig.  633,  an  action  was  brought  under 
the  civil  damage  act.  The  defendant  testified  that  he  kept  a  liquor 
store  during  the  time  in  question ;  that  he  knew  plalntlifs  husband  to 
be  a  regular  drunkard ;  that  he  had  seen  him  in  his  place  many  times 
and  never  sober.  Plaintiff  testified  that,  at  a  certain  time,  she  saw 
her  husband  drinking  liquor  in  defendant's  place ;  that  he  was  brought 
home  beastly  drunk ;  that  she  repeatedl^r  spoke  to  the  defendant  re- 
questing him  not  to  sell  her  husband  liquor ;  that  he  disregarded  her 
request;  that  after  these  occasions,  her  husband  struck  and  other- 
wise abused  her,  and  failed  to  render  her  support  or  contribute  to  it. 
Defendant  denied  that  he  sold  or  gave  to  the  plaintiff's  husband  any 
liquor  or  intoxicating  drink,  or  that  he  was  notified  by  plaintiff  not  to 
sell  her  husband  liquor.  At  the  close  of  plaintiff's  case,  and  again  at 
the  close  of  the  entire  testimony,  a  motion  was  made  to  dismiss  the 
complaint,  which  was  denied.  And  it  was  held  that  the  refusal  to  dis- 
miss the  complaint  was  proper,  as  the  evidence  was  sufficient  to  re- 
quire  a  submission  of  the  question  to  the  jury.  This  case  was  affirmed 
on  appeal  to  the  court  of  appeals,  and  is  found  reported  above. 

In  Webb  v.  Wilson,  23  W.  Dig.  140,  an  action  was  brought,  under 
the  civil  damage  act,  to  recover  for  the  death  of  plaintiff's  husband. 
He  went  to  the  defendant's  hotel  about  seven  o'clock  in  the  evenln^^ 
to  get  supper ;  was  sober  at  the  time ;  after  he  had  procured  supper, 
he  went  Into  the  bar-room  where  he  drank  whisky ;  he  drank  six  times 
and  became  intoxicated ;  he  left  there  between  eight  and  nine  o'clock 
In  the  evening,  and  drove  to  another  hotel  where  he  stopped  and  pro-> 
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cured  more  drinks ;  that  he  went  on  a  short  distance  further  where  the 
wagon  tipped  over  and  was  found  under  it  dead,  with  one  of  the  wheels 
resting  upon  his  breast.  It  was  held  that  'this  evidence  was  sufficient 
to  warrant  a  finding  by  the  Jury  that  the  intoxication  was  the  proxi- 
mate cause  of  his  death. 

In  McCarty  o.  Wells,  cmU,  an  action  was  brought  under  the  civil 
damage  act.  The  plaintiff  sought  to  recover  for  the  injury  which  she 
sustained  to  her  means  of  support  by  the  death  of  her  husband.  He  was 
drowned,  and  liis  death  is  alleged  to  have  been  caused  by  his  intoxica- 
tion, wlilch  is  claimed  to  have  been  produced,  in  whole  or  in  part,  by 
intoxicating  liquors  sold  or  given  him  by  the  defendant.  There  was 
no  dispute  that  the  deceased  purchased  and  drank  at  least  one  glass 
full  of  whisky  at  the  defendant's  saloon  on  the  evening  before  his 
death.  A  number  of  witnesses  testified  that,  very  soon  after,  he  was 
so  intoxicated  that  he  staggered.  Several  witnesses  for  the  defendant, 
who  saw  him  at  or  about  the  same  time,  testified  that  he  was  not  in- 
toxicated. The  question  whether  the  liquor  furnished  by  the  defend- 
ant to  the  decedent  caused  his  intoxication,  either  in  whole  or  in  part, 
was,  upon  the  evidence,  held  to  be  one  of  fact  to  be  determined  by  the 
Jury,  and  that  the  court  properly  declined  to  hold  as  a  matter  of  law 
tliat  the  evidence  was  Insufficient  to  establish  that  fact.  See  O'Oonnor 
V.  Gonzen,  cMte. 

In  Ackerman  v,  Betz,  46  Hun,  677,  an  action  was  brought  against 
defendant,  under  the  civil  damage  act,  for  loss  of  support.  Plaint- 
iff testified  that  she  had  seen  her  husband  at  defendant's  saloon  on  a 
hundred  occasions,  and  that  his  condition  at  these  times  was  nearly 
always  one  of  gross  intoxication ;  that  she  begged  the  defendant  not 
to  give  him  anything  more  to  drink,  and  that  the  defendant  then  said : 
**  Mr.  Ackerman,  go  home ;  we  do  not  want  such  men  as  you  here ;  you 
are  no  credit  to  this  place ;  and  I  promise  you,  Mrs.  Ackerman,  he  shall 
never  have  another  drop  to  drink  in  this  place."  She  was  corroborated 
by  her  daughter,  and  by  other  testimony  of  a  similar  nature.  And  it 
was  held  that  there  was  sufficient  evidence  to  warrant  a  Jury  in  find- 
ing tliat  the  intoxication  of  the  plaintilTs  husband,  when  at  the  defend- 
ant's saloon,  was  caused  in  whole  or  In  part  by  liquors  furnished  to 
him  by  the  defendant  or  his  agent»  and  that  it  was  error  to  direct  a 
verdict  for  defendant. 
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Hbnbt  Samson  et  ah^  Respondents,  v.  Joseph  Fbbbdmak, 

Appellant. 

Cowri  of  Appeals f  Jwne  1, 1886. 

j  AcoowA  stated,  Preswaptioe. — ^An  aooount  of  sale  of  goods,  which  con* 

!  sists  of  few  items,  and  upon  which,  after  its  receipt,  payments 

have  been  made  by  the  purchaser,  is  an  account  stated,  and  the 
law  raises  from  such  facts  an  implied  agreement  to  the  correctness 
of  the  aooount.  An  account  thus  stated  is  not  conclusive  upon 
either  party,  but  is  only  presumptively  correct,  and  may  be  im- 
peached for  any  error  induced  by  fraud  or  mistake. 

Action  brought  to  recover  a  balance  claimed  to  be 
due  upon  an  account  stated. 

Appeal  from  an  order  of  the  lareneral  term  of  the  court  of 
oonTon  pleas  of  New  York,  rec^ving  the  judgment  entered 
upon  the  report  of  a  referee,  and  granting  a  new  trial. 


Melville  ff.  Regentiburger^  for  appellant. 

JaraeB  Dunne^  for  respondent. 

Earl,  J. — This  action  was  brought  to  recover  a  balance 
claimed  to  be  due  upon  an  account  stated.  The  answer  to 
the  complaint  is  substantially  a  general  denial.  There  is 
not  much  dispute  about  the  facts,  and  they  are  substantially 
as  follows:  The  plaintiffs  were  partners,  carrying  on  a 
business  in  England,  and  the  defendant  was  a  merchant 
doing  business  in  the  city  of  New  York.  At  various  times 
during  the  years  1880  and  1881,  the  plaintiffs  and  defendant 
Iiad  dealings  with  each  other,  consisting  of  sales  of  mer- 
chandise by  plaintiffs  to  defendant  on  credit,  and  of  sundry 
payments  to  plaintiffs  by  defendant  on  account  thereof. 
On  the  1st  of  July,  1880,  there  was  a  balance  due  the 
plaintiffs   from    the   defendant,    upon   their    dealings,    of 
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XI, 440  lis.  4d.y  and  on  the  27th  day  of  the  same  month  the 
plaintiffs  shipped  to  the  defendant  upon  his  order  nine 
cases  of  goods,  which  reached  New  York  on  the  9th  of 
August,  and  were  put  into  the  custom  house.  These  goods 
were  invoiced  at  the  agreed  price  of  £679  8s.  6d.,  and  were 
taken  from  the  custom-house  by  the  defendant  as  follows : 
Four  cases  October  4,  1880  ;  and  one  case  at  each  of  the 
following  dates  in  1881 :  May  25th,  August  27th,  Septem- 
ber 6th,  October  6th,  and  November  6th.  On  the  4th  day 
of  January,  1881,  the  plaintiffs  sent  to  defendant  by  mail  a 
written  statement  of  their  account  against  him,  in  which  he 
was  charged  with  the  balance  due  plaintiffs  July  1st,  and 
the  invoice  of  goods  shipped  July  27th,  and  some  items 
of  interest  and  expenses,  and  he  was  credited  with  two  pay- 
ments of  £500  each,  made  in  August  and  November  and 
which  showed  a  balance  due  the  plaintifiGs  of  £1,169  Os.  8d. 
The  account  was  inclosed  in  a  letter,  in  which  the  defendant 
was  requested,  if  he  found  it  correct,  to  carry  the  balance 
f  oi'ward  to  the  new  account  in  conformity,  and  to  return  the 
conformation  inclosed,  which  was  as  follows : 

**  I  beg  to  acknowledge  the  receipt  of  your  account  current 
showing  a  balance  of  £1,169  Os.  8d.  per  31st  December,  1880, 
in  your  favor,  which  I  transfer  to  the  new  account  in  con- 
formity.    [Date  and  signature.]" 

The  defendant  received  these  papers  by  mail  in  due 
course,  but  did  not  sign  or  return  the  proposed  conforma- 
tion. Subsequently  the  agent  of  the  plaintiffs  in  the  city 
of  New  York  called  upon  the  defendant  in  reference  to  the 
account,  and  on  one  of  the  occasions  the  defendant  told 
him  that  he  had  remitted  the  whole  of  the  account,  except 
about  forty  pounds  due  for  interest,  and  that  he  had  re- 
quested of  plaintiffs  a  statement.  After  receiving  the  ac-. 
count,  on  the  16th  day  of  January,  1881,  the  defendant 
sent  to  the  plaintiffs  £600,  which  he  requested  to  have 
placed  to  his  credit.     On  ,the  2l8t  day  of  February  he  sent 

ot  them  another  sum  of  £600,  and  requested  to  have  the 
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same  placed  to  his  credit,  and,  in  his  letter  inclosing  the 
draft,  he  said : 

'^  There  are  still  a  few  pounds  dae  you,  providing  the 
goods  still  on  hand  (and  I  have  quite  a  lot  there  still  from 
your  shipments)  are  up  to  the  contract.  I  shall  withdraw 
them  shortly  and  determine  all  about  it." 

On  the  23d  day  of  March  he  wrote  a  letter  to  the  plaint- 
iffs, notifying  them  that,  upon  investigation,  the  entire 
invoice  of  goods  shipped  July  27th  was  inferior  to  the  sam- 
ples upon  which  the  goods  were  bought,  and  that  he  de- 
manded as  damages  £847,  143,  Id.,  and  that  the  goods  were 
held  subject  to  their  order  on  the  payment  of  that  sum. 
The  defendant  at  no  time  disputed  the  correctness  of  the 
account,  and  never  made  any  objection  thereto  except  the 
one  stated  in  his  letter  of  March  23d. 

The  sole  question  for  our  determination  is  whether  there 
was  an  account  stated.  We  think  the  court  at  general  term 
did  not  err  in  holding  there  was.  The  goods  had  been  sub- 
ject to  the  control  and  inspection  of  the  defendant  for  five 
months  before  he  received  the  account.  He  had  had  four 
cases  of  them  in  his  actual  possession  for  three  months. 
The  account  was  a  short  one,  composed  of  few  items.*  Im- 
mediately after  its  receipt  he  paid  £500  thereon,  a  portion 
of  which  was  necessarily  applicable  to  the  goods  last  shipped. 
More  than  a  month  later  he  sent  another  payment  upon  the 
account,  in  which  he  acknowledged  that  there  was  a  balance 
still  due,  provided  the  goods  still  on  hand  were  ^^  up  to  the 
contract."  There  was  no  express  agreement  upon  the  ac- 
count by  a  mutual  looking  over  the  same.  But  the  law 
raises  from  such  facts  an  implied  agreement  to  the  correct- 
ness of  the  account.  Lockwood  v.  Thorn,  18  N.  Y.  285, 
292 ;  S teuton  v.  Jerome,  54  Id.  484 ;  Quincey  v.  White, 
63  Id.  370,  377 ;  Young  v.  Hill,  67  Id.  162, 172 ;  Sharkey  v. 
Mansfield,  90  Id.  227.  An  account  thus  stated  is  not  con- 
clusive upon  either  party,  but  is  simply  prima  facie  pre- 
sumptively correct,  and  may  be  impeached  for  any  error 
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induced  by  fraud  or  mistake.  Even  by  what  was  said  in 
the  letter  containing  the  last  payment,  the  defendant  as- 
serted that  the  account  was  correct,  and  the  only  right  he- 
reserved  was  to  impeach  it  if  the  goods  were  not  up  to  the 
contract.  That  right  he  would  have  had  if  it  had  been  not 
expressly  reserved.  If  he  could  show  that  upon  subsequent 
examination  he  discovered  for  the  first  time  that  the  goods 
were  not  up  to  the  contract,  he  could  have  alleged  the  facts 
in  his  answer,  and  have  recouped  his  damages.  The  plaint* 
ifis  did  not  place  the  defendant  at  a  greater  disadvantage 
by  suing  him  upon  an  account  stated  than  they  would  if 
they  had  sued  him  upon  an  open  account  for  the  goods  sold, 
claiming  the  balance  due,  because  by  neither  form  of  action 
could  they  cut  off  his  counterclaim  for  breach  of  warranty, 
which  was  the  only  defense  left  to  him,  the  goods  having 
been  received  by  him. 

A  stipulation  appears  in  the  record,  allowing  the  defend- 
ant to  amend  his  answer  by  setting  up  his  damages,  or  to 
commence  an  action  to  recover  his  damages ;  plaintiff's  at- 
torney agreeing  to  accept  service  of  process  in  such  action ; 
that  action  and  this  to  be  tried  at  the  same  time,  before  the 
same  referee.  The  defendant  did  not  avail  himself  of  that 
stipulation,  and  it  is  therefore  a  just  inference  that  he  had 
no  cause  of  action  against  the  plaintiffs,  and  that,  therefore, 
no  injustice  has  been  done  to  him  by  holding  that  there  was 
a  stated  account,  and  thus  that  the  balance  claimed  was 
prima  fade  presumptively  due  the  plaintiffs. 

We  think  the  order  of  the  general  term  should  be  aflSrm- 
ed,  and  judgment  absolute  ordered  against  the  defendant^ 
with  costs. 

All  concur. 
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John  Mikgay  et  oJ.,  Appellants,  v.  Henby  B.  Hansok 

et  aZ.,  Respondents. 

Chwrt  qf  Appeals,  June  1,  1886. 

Mmic^dl  cof^poro/iona.— The  reetriotions  contained  in  the  charter  of 
the  village  of  Saratoga  Springs  (section  61  of  chap.  220,  Laws  of 
1866),  against  the  expenditure  of  money  and  the  creation  of  a 
village  debt,  were  repealed,  as  to  the  water  commissioners  of  the 
village,  by  chap.  667,  Laws  of  1868,  and  chap.  768,  Laws  of  1872. 

Action  brought  by  certain  taxpayers  of  the  village  of 
Saratoga  Springs,  to  restrain  the  water  commissioners  of 
said  village,  from  carrying  out  a  contract  with  the  HoUey 
Manufacturing  Company. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  judgment  dismissing  plaintiff's 
complaint. 

Matthew  Hale  and  John  M*  Putnam^  for  appellants, 
James  Mingay  and  others. 

Usek  Cowen  and  (7.  S.  Lester^  for  respondents,  Henry  B. 
Hanson  and  others. 

Earl,  J. — The  restrictions  contained  in  the  charter  of  the 
village  of  Saratoga  Springs  (Laws  1866,  chap.  220,  §  61), 
against  the  expenditure  of  money  and  the  creation  of  a  vil- 
lage debt  were  repealed,  as  to  the  water  commissioners  of 
the  village,  by  subsequent  legislation  (Laws  1868,  chap.  657 ; 
Laws  1872,  chap.  763),  and  hence  the  debt  and  expenditure 
complained  of  in  this  case  were  legal,  and  unassailable  by 
the  plaintiffs. 

The  reasons  for  our  conclusions  are  so  well  stated  in  the 
opinions  delivered  at  special  and  general  terms,  in  the  case 
of  People  v.  Leary  (17  Wkly.  Dig.  116),  that  it  is  not 
required  that  they  should  be  restated  here. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 
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Samuel  E.  Sghwenk,  Appellant,  v.  Robebt  Naylob, 

RespoDdent. 

Comi  of  AfpedlSy  Jme  1, 1886. 

BeverBlng  50  N.  Y.  Super.  57. 

1.  F^Oae  repreaeniatums.  Sale  oj  stock—A,  false  and  fraudulent  repre- 

sentation, as  to  the  property  of  a  corporation,  of  material  facts 
which  neceesfuily  affect  the  value  of  shares  of  stock  therein,  con* 
stitutes  a  cause  of  action  against  a  party  inducing  another,  by 
means  of  such  fraudulent  misrepresentation,  to  purchase  such 
shares,  quite  as  suf&cient  as  if  the  purchase  had  been  of  the  prop- 
erty of  the  company  with  regard  to  which  the  representation  was 
made ;  nor  is  it  material  in  either  case,  that  the  purchase  price  of 
the  property,  or  the  money  advanced  on  the  faith  of  the  representa- 
tion,  be  paid  to  the  party  making  it,  for  his  Individual  benefit. 

2.  Same.  SboaimnaHon  of  property, — The  vendee  in  such  case,  though 

present  to  examine  the  property,  has  a  right  to  rely  upon  the 
representations  of  the  vendor  as  to  the  extent  and  boundary  of  the 
property,  and  is  not  bound  to  examine  the  title  when  the  vendor 
professes  to  know  all  about  it  and  the  extent  of  the  property, 
especially  when  he  cannot  ascertain  a  knowledge  of  these  matters 
by  an  examination. 
8.  Same. — ^The  court  of  appeals  refused  to  hold  that  a  disputed  and 
doubtful  equitable  title  is  equivalent  to  a  clear  and  undisputed 
legal  title,  and  that  no  damage  can  be  sustained  by  the  substitu- 
tion of  the  former,  for  the  latter,  title  by  means  of  a  fraud. 

This  action  was  brought  to  recover  damages  claimed  to 
have  been  sustained  by  plaintiffs  by  reason  of  fraudulent 
representations  made  to  them  by  defendant  by  means  where- 
of plaintiffs  were  induced  to  purchase  from  him  two-thirds 
of  a  mill  property  in  Florida,  or  of  the  capital  stock  of  a 
corporation,  to  which  said  property  had  been  conveyed  by 
defendant. 

Appeal  from  a  judgment  of  the  general  term  of  the  New 
York  superior  court,   affirming    judgment  for  defendant, 
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that  the  complaint  be  dismissed,  entered  upon  the  direction 
of  the  trial  judge. 

A.  B.  Dyett  and  Joseph  Fettretch^  for  appellants. 

Wm.  B,  Putney^  for  respondent. 

Rapallo,  J. — This  action  was  brought  to  recover  damages 
claimed  to  have  been  sustained  by  the  plaintiffs  by  reason 
of  fraudulent  representations  made  to  them  by  the  defend- 
ant in  November  1880,  whereby  the  plaintiffs  were  induced 
to  purchase  from  him  two-thirds  of  a  mill  property  in 
Florida,  or  of  the  capital  stock  of  an  incorporated  saw-mill 
and  lumber  company  organized  under  the  laws  of  this  state, 
to  which  said  property  had  been  conveyed  by  defendant, 
and  to  furnish  the  sum  of  $15,000  for  operating  the  mill  and 
business  of  the  company. 

The  representations  alleged  in  the  complaint  were  that 
the  defendant  was  the  holder  or  owner  of  all  the  *  capital 
stock  of  said  company,  and  that  the  company  owned  and 
had  title  to  about  thirty-five  acres  of  land  situated  at  Apala- 
chicola,  Florida,  having  thereon  a  large  and  valuable  saw- 
mill, with  its  machinery,  etc.,  and  also  having  an  extensive 
water  front  of  over  2,000  feet  on  Turtle  harbor,  with  large 
and  commodious  wharves,  all  of  which  property  was  of  the 
value  of  $125,000,  and  that  the  said  mill  was  and  could  be 
made  very  profitable,  and  would  yield  a  profit  of  $100,000  a 
year ;  that  the  lands  of  said  company  included,  as  a  part 
thereof,  and  of  said  water  front,  the  whole  of  a  dock  ex- 
tending in  length  250  feet,  or  thereabouts,  in  a  southwesterly 
direction  along  the  shore  of  Turtle  harbor,  and  a  tramway 
leading  from  the  mill  to  the  dock,  and  the  land  upon  which 
said  dock  and  tramway  were  situated,  and  all  the  land 
adjoining,  extending,  in  a  southwesterly  direction  from  the 
mill,  to  a  certain  ditch  or  creek  which  the  defendant  showed 
to  the  plaintiff,  Kilpatrick,  and  represented  to  him  was  the 
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boundaiy  line  of  the  city  of  Apalachicola,  and  were  part  of 
and  used  in  connection  with  said  mill. 

The  complaint  further  alleged  that  the  whole  of  said  dock 
and  tramway,  so  represented  by  the  defendant  to  be  included 
in  the  lands  of  said  company,  were  material  and  necessary 
to  the  mill,  and  the  operation  thereof,  and  that  without  the 
same  the  mill  could  not  be  successfully  and  profitably  oper^ 
rated ;  that,  believing  and  relying  upon  said  representations, 
the  plaintifEs  were  induced  by  the  defendant  fa)  enter  into 
an  agi'eement  with  liim  to  take  and  purchase  two-thirds  of 
the  capital  stock,  and  to  provide  and  furnish  the  sum  of 
$15,000  to  operate  the  mill,  and  did  also,  at  the  request  of 
the  defendant,  furnish  and  advance  further  sums,  which 
the  defendant  represented  to  be  necessary  for  the  operation 
of  said  mill  and  business;  and  that  such  advances  were 
induced  by  the  representations  alleged  to  be  false  and 
fraudulent.  The  representations  were  alleged  to  be  false  in 
this :  that  the  lands  of  said  corporation  did  not,  as  the  de- 
fendant then  well  knew,  include  the  whole  of  said  dock  and 
tramway,  nor  the  whole  of  the  land  on  which  they  were 
situated,  nor  any  of  said  dock,  tramway,  or  land,  except  a 
small  and  inconsiderable  part  thereof,  nor  did  the  land  of  the 
company,  as  the  defendant  then  well  knew,  include  all  the 
land  which  the  defendant  represented  that  the  same  did 
include,  nor  was  the  ditch  or  creek,  before  mentioned,  the 
boundary  line  of  the  city  of  Apalachicola,  and  that  said 
false  representations  were  fraudulently  made,  with  intent 
to  deceive  and  defraud  the  plaintiffs. 

The  complaint  further  alleged  that,  as  part  of  the  agree- 
ment, the  defendant  took  charge  of  the  mill  and  business 
at  Florida,  and  the  plaintiffs  paid  out,  for  the  purpose  of 
said  business,  in  addition  to  the  $15,000  first  mentioned, 
the  further  sum  of  $20,000  on  the  faith  of  said  false  repre- 
sentations ;  that  said  mill  and  property,  without  the  whole 
of  said  dock,  tramway  and  land,  were  worth  $35,000  less 
than  they  would  have  been  worth  had  the  representations 
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been  true,  aud  they  would  not  have  entered  into  the  agree- 
ment, or  furnished  any  of  the  money,  or  purchased  the 
stock,  if  they  had  known  that  the  representations  were 
false,  and  they  claim  damages  to  the  amount  of  $35,000. 

The  answer  admitted  the  making  of  the  agreement 
alleged  in  the  complaint ;  and  stated  that,  at  the  time  it 
was  made,  the  defendant  owned  or  controlled  all  the  capital 
stock  of  the  compan}%  but  denied  the  false  representations 
charged,  an(J  set  up  other  matters  of  defense. 

On  the  trial,  the  plaintiff  Kilpatrick  was  called  as  a  wit- 
ness on  his  own  behalf,  and  produced  a  written  agreement 
between  himself  and  his  co-plaintiff,  Schwenk,  of  the  one 
part  and  the  defendant  of  the  other  part,  dated  November 
11, 1880,  whereby  the  defendant  agreed  to  sell  to  the  plaint- 
iffs, and  they  agreed  to  purchase,  one  undiyided  third 
interest  each,  of  and  in  the  mill  and  machinery  therein, 
unfinished  tug,  real  estate,  and  all  other  property  at  Apala- 
chicola,  Florida,  belonging  to  said  Naylor,  on  the  following 
terms,  viz. :  That  the  plaintiffs  should  provide  and  furnish 
$15,000,  as  required  for  working  the  mill  and  business 
effectually ;  that  all  profits  of  the  business  for  three  years 
should  belong  to  Naylor,  in  payment  for  said  two-thirds 
interests,  except  $55,000,  which  should  be  paid  to  the  plaint- 
iffs out  of  two-thirds  share  of  profits;  that  a  company 
having  been  already  incorporated  under  the  laws  of  the 
state  of  New  York  for  the  purchase  and  working  of  the 
mills,  the  sole  control  of  which  was  then  in  the  hands  of 
the  defendant,  the  capital  stock  of  said  company  should  be 
divided  equally  between  all  the  parties  to  the  agreement, 
immediately  upon  said  working  capital  being  furnished ; 
that  the  defendant  having  furnished  a  list  of  the  property 
and  machinery  at  Apalachicola,  which  list  was  attached  to 
the  agreement,  the  only  condition  of  the  contract  was  that 
all  the  property  stated  in  said  list  should  be  found  there 
when  the  plaintiffs,  or  one  of  them,  should  visit  the  mill, 
and,  if  not  so  found,  they  should  be  free  to  withdmw  from 
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the  agreement  should  they  so  determine ;  that  one  of  them 
should  visit  the  mill  within  thirty  days,  or  the  condition 
should  be  deemed  waived,  and  the  property  be  considered 
finally  accepted  by  them.  The  agreement  contains  other 
provisions  not  important  to  the  present  inquiry.  Attached 
to  the  agreement  was  a  list  entitled,  *^  Machinery  in  saw- 
mills and  premises  at  Apalachicola,  Florida',  belonging  to 
R.  Naylor."  Then  follows  a  minute  inventory,  covering 
several  pages,  of  the  various  articles  of  machinery,  but  the 
only  reference  to  the  real  estate  was:  "These  saw-mills 
have  an  extensive  water  front  of  some  2,000  feet  imme- 
diately on  Turtle  harbor,  with  wharf,  etc."  "The  site 
comprises  about  thirty  acres."  The  log  pond  will  store 
10,000,000  feet  of  logs."  "  The  buildings  comprise  large 
saw-mill,  60  by  150  feet ;  two  stories."  Engine  and  boiler 
houses,  40  by  60  feet." 

The  plaintiff  Eilpatrick  testified  that  the  defendant  made 
representations  to  him  at  the  time  the  agreement  was  made ; 
that  the  defendant  stated  to  him  the  condition  of  the  mill, 
the  formation  of  the  company,  the  necessity  of  capital  to 
complete  the  machinery,  and  its  worthlessness  in  its  then 
present  condition,  but  its  capacity  of  being  made  very  profit- 
able with  a  small  outlay  of  money ;  and  the  witness  pro- 
ceeded to  set  forth  the  negotiation  which  ensued.  The  wit- 
ness testified  that  the  defendant  stated  that  the  water  front 
embraced  docks  from  600  to  600  feet  long ;  that  the  water 
front  attached  to  the  mill,  and  available  for  its  use,  was  at 
least  2,000  feet,  and  that  already  a  dock  had  been  built,  600 
or  600  feet  long,  on  the  portion  of  the  water  front  adjoining 
the  mill ;  that  after  the  agreement  had  been  executed,  the 
witness  went  down  to  the  mill,  where  the  defendant  had 
preceded  him ;  that  he  found  the  mill  there,  and  the  heavy 
machinery,  and  the  defendant  took  him  down  to  the  dock 
and  pointed  out  what  he  said  was  the  water  front,  and  the 
line  between  the  town  of  Apalachicola  and  the  mill  property, 
which   ran   to   the  line  of  the  town  ;  that  he  pointed  out  a 
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little  creek,  from  800  to  850  feet  south  of  the  mill,  and  be* 
sides  that,  in  the  distance,  a  little  bay  or  ditch,  that  formed 
the  line  between  the  town  of  Apalachicola  and  the  mill 
property ;  that  the  witness  was  accustomed  to  measure  dis- 
tances with  his  eye,  and  he  should  judge  that  from  the  end 
of  the  dock  to  that  line  was  about  800  feet,  and  they  agreed 
that,  if  they  had  so  much  land  on  that  side  of  the  mill,  it 
was  abundant  room  for  all  practical  purposes ;  that  when  the 
defendant  made  these  representations  to  the  witness  in  re- 
gard to  the  wharf  and  the  lines  of  the  city  of  Apalachicola, 
he  (witness)  believed  them,  and  did  not  doubt  them  for  a 
moment,  and  then  returned  to  New  York,  having  authorized 
the  defendant  to  draw  upon  him  for  the  required  funds ; 
that  this  wharf  and  the  tramway,  which  ran  the  whole  length 
of  the  wharf,  were  indispensably  necessary  for  the  opera- 
tion of  the  mill ;  that  to  the  north  of  it  was  all  swamp  land. 

From  the  testimony  of  this  witness  it  appears  that  the 
wharf,  as  then  standing,  was  about  250  feet  long,  part  of  it 
having  been  previously  carried  away ;  that  the  line  pointed 
out  to  him  by  the  defendant  as  the  line  between  the  mill 
property  and  the  city  of  Apalachicola  was  about  800  feet 
south  of  the  south  end  of  the  wharf,  and  about  1,000  feet 
south  of  the  mill,  but  that,  as  he  afterwards  ascertained, 
the  line  between  the  mill  property  and  the  city  was  in  fact 
only  about  thirty  feet  south  of  the  mill,  and  that  there  was 
left  belonging  to  the  mill  property  and  to  the  company  in 
fact  only  about  thirty  feet  of  wharf  and  water  front  south  of 
the  mill,  instead  of  1,000  feet  of  water  front  and  250  feet  of 
wharf,  while  at  least  800  feet  of  wharf  was  necessary  to  run 
the  mill,  and  could  not  be  obtained  on  the  north  side  of  the 
mill  at  a  cost  of  less  than  $50,000,  owing  to  the  location  and 
character  of  the  property. 

The  witness  further  testified  that  in  January,  1882,  the  de- 
fendant being  then  in  New  York,  the  witness  had  a  conversa- 
tion with  him,  in  which  witness  said  to  him :  "  Mr.  Naylor,  I 
have  learned  that  the  property  embracing  the  docks  and  tram- 
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ways  has  been  purchased  by  you,  and  taken  in  your  name 
and  that  you  personally  have  not  conveyed  the  property  to 
the  mill  company,  but  that  you  have  sold  it ;  "  and  that  the 
defendant  replied :  "  I  will  never  convey  it  in  the  world. 
Tou  can't  make  me.  I  have  conveyed  it  to  another  party 
for  fear  of  your  getting  it ;  "  and  witness  thereupon  called 
upon  other  persons  who  were  present  to  take  note  of  what 
the  defendant  said,  and  violent  language  then  passed  be* 
tween  plaintiff  and  the  defendant.  The  witness  further 
stated  that  he  did  not  discover,  until  after  October,  1881,  that 
the  wharf  did  not  belong  to  the  company,  and  after  he  had 
made  large  advances  in  addition  to  the  $15,000. 

The  plaintiff  Schwenck  corroborated  the  testimony  of 
Kilpatrick.  Schwenck  testified  that  when  the  agreement  of 
November  11,  1880,  was  made,  the  defendant  represented 
that  the  property  consisted  of  thirty-three  to  thirty-five 
acres,  with  a  river  front  of  about  2,000  feet,  and  extensive 
wharves  to  be  used  in  the  shipment  of  lumber ;  that  the 
witness  was  present  at  the  conversation  in  January,  1882, 
testified  to  by  Kilpatrick  ;  that  Kilpatrick  told  the  defend- 
ant that  he  had  discovered  that  the  lots  which  he  had  sold 
to  plaintiffs,  as  a  part  of  the  wharf  property  belonging  to 
the  mill,  had  not  belonged  to  defendant  at  the  time  he  sold 
them  to  plaintiffs,  and  that  afterwards  he  (defendant)  had 
bought  them  in  his  own  name,  and  so  held  them ;  and  Kil- 
patrick said,  "  Mr.  Naylor,  you  know  you  cannot  do  that ;  " 
and  Naylor  replied,  ^^  I  have  taken  counsel  in  the  matter, 
and  I  can  do  it ;  "  and  Kilpatrick  said,  "  You  will  have  to 
convey  that  to  us  ;  "  and  Naylor  said  he  would  not  do  it  and 
Kilpatrick  replied,  **  You  will  have  to  either  do  it  or  we  will 
put  you  behind  the  bars  ;  "  that  some  other  strong  expres- 
sions were  used,  and  Mr.  Naylor  said,  "  I  will  make  you  pay 
$50,000  for  those  lots.  I  have  already  conveyed  them  to 
some  one  else  to  prevent  your  getting  them."  On  the  cross- 
examination  of  Schwenck,  the  defendant  put  in  evidence  a 
contract  dated  January  18,  1882,  between  the  defendant. 
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aud  Schwenck,  whereby  the  defendant  agreed  to  sell  to 
Schwenck,  for  $15,000,  one-third  of  the  capital  stock  of  the 
Central  Florida  Mill  and  Lumber  Company,  and  to  convey, 
or  cause  to  be  conveyed,  to  him,  the  real  estate  recently 
purchased  by  the  defendant,  and  owned  or  controlled  by 
him,  contiguous  to  the  land  and  improvements  of  the  com- 
pany, including  that  forming  the  wharf  frontage,  and 
furnishing  the  right  of  way  for  passing  in  and  out,  loading 
and  unloading  vessels,  and  Schwenck  agreed  to  pay  to 
Naylor  any  sum  found  due  him  for  salary,  or  for  money 
expended  by  him  in  carrying  out  the  business  of  said 
company. 

The  plaintiff  Kilpatrick  testified  that  he  never  saw  or 
knew  or  heard  of  this  agreement  before  it  was  produced  in 
court,  and  the  plaintiff  Schwenck  testified  that  the  agree- 
ment was  never  carried  out. 

Edward  W.  Kilpatrick,  a  son  of  the  plaintiff,  who  was 
also  present  at  the  conversation  in  January,  1882,  testified 
to  by  the  plaintiffs,  corroborated  their  testimony  in  that 
respect,  and  stated  that  in  that  conversation  the  plaintiff, 
Kilpatrick,  said,  "  Mr.  Naylor,  do  you  know  that  there  is  a 
portion  of  this  land  which  you  represented  as  belonging  to 
the  property  that  did  not  belong  to  it?"  and  Naylor 
answered,  ^*  Yes ; "  and  then  followed  the  demand  and 
refusal  of  a  conveyance  of  that  property,  and  the  declara- 
tion of  Naylor  that  he  would  make  plaintiff  pay  $50,000 
for  it  if  necessary. 

Charles  H.  Storking,  another  witness  for  the  plaintiffs, 
who  had  gone  to  the  property,  stated,  from  declarations 
made  to  him  in  December,  1881,  while  in  Florida,  by  Nay- 
lor, with  a  map  then  before  them,  that  the  property  which 
Naylor  claimed  to  own  individually  took  away  from  the 
mill  property  all  but  about  fifty  feet  of  the  wharf.  The 
deed  to  Naylor  of  this  property  was  put  in  evidence,  and 
bore  date  September  8,  1881. 

The  foregoing,  together  with  the  deed  from  Naylor  to 
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the  company,  dated  January  15, 1880,  constituted  the  sub- 
stance of  all  the  evidence,  and  at  the  close  of  the  testimony 
the  defendant  moved  to  dismiss  the  complaint,  but  no 
ground  for  such  dismissal  is  stated  in  the  case. 

The  judge  presiding  at  the  trial  gi'anted  the  motion, 
assigning  as  reasons  that  the  representations  were  not  made 
concerning  the  stock,  but  concerning  the  length  of  the 
water  front  and  the  size  of  the  dock ;  that  upon  these  rep- 
resentations the  plaintiffs  parted  with  their  money,  not  to 
the  defendant  for  his  individual  benefit,  but  to  him  to  be 
used  in  the  improvement  of  the  company's  property,  and 
the  money  was  so  used ;  that  it  was  not  proved  that  all  the 
representations  were  untrue,  and  therefore  the  only  remedy 
the  plaintiffs  had  was  to  rescind,  and  recover  back  their 
money  on  a  tender  back  of  the  stock ;  that  they  could  not 
sue  in  affirmance  of  the  contract  and  for  partial  damages, 
because  it  was  necessary,  in  such  a  case,  as  in  the  case  of 
a  warranty,  that  the  false  or  fraudulent  representations 
should  have  been  made  concerning  the  article  for  the  in- 
feriority of  which  the  recovery  is  sought ;  that  the  sale  in 
this  case  was  of  the  stock,  and,  as  the  representations  were 
not  made  cpncerning  the  stock,  there  was  no  cause  of 
action  for  false  and  fraudulent  representations ;  that  as  to 
the  length  of  the  dock  the  plaintiffs  could  see  for  them- 
selves before  they  parted  with  any  money,  and  need  not 
have  been  misled,  and  as  to  the  deficiency  in  the  water 
front  the  evidence  was  insufficient  to  establish  the  fraudu- 
lent character  of  the  representations  at  the  time  they  were 
made,  as  the  parties  might  well  have  been  mistaken  as  to 
the  boundaries. 

We  think  that,  although  the  interests  purchased  by  the 
plaintiffs  were  conveyed  to  them  by  means  of  a  transfer  of 
the  stock,  the  contract  was  in  substance  for  a  sale  of  two- 
thirds  interest  in  the  property ;  the  defendant  representing 
himself  as  holding  the  entire  interest,  in  the  form  of  stock. 
The  contract  of  sales  states  in  terms  that   the   defendant 
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agrees  to  sell,  and  the  plaintiffs  agree  to  purchase,  one 
undivided,  third  interest  each,  in  ^*  all  that  mill,  and  ma- 
chinery therein,  unfinished  tug,  real  estate,  and  all  other 
property  at  Apalachicola,  Franklin  county,  Florida,  belong- 
ing to  said  Naylor,  on  the  following  terms."  A  list  of  the 
property  was  furnished  and  attached  to  the  contract,  and 
one  of  the  conditions  was  that  the  property  in  the  list 
should  be  found  at  the  mill.  The  contract  recited  that  this 
property  was  represented  by  stock  in  the  company,  which 
had  been  formed  for  the  purpose  of  operating  the  mUl,  the 
sole  control  of  which  was  in  the  hands  of  Naylor,  and  that 
the  stock  of  that  company  was  to  be  equally  divided  between 
the  three  parties.  That  mode  of  transferring  the  interests 
sold,  did  not,  however,  change  the  substance  of  the  trans- 
action, which  was  a  sale  of  two-thirds  interest  in  the  prop- 
erty described. 

It  is  quite  immaterial,  however,  whether  the  sale  was  of 
the  property  or  of  the  stock.  A  false  and  fraudulent  rep- 
resentation, as  to  the  property  of  a  corporation,  of  material 
facts  which  necessarily  affect  the  value  of  shares  of  stock 
therein,  constitutes  a  cause  of  action  against  a  party  in- 
ducing another,  by  means  of  such  fraudulent  misrepresen- 
tation, to  purchase  such  shares,  quite  as  sufficient  as  if  the 
purchase  had  been  of  the  property  of  the  company  with 
regard  to  which  the  representation  was  made ;  nor  is  it 
material,  in  either  case,  that  the  purchase  price  of  the  prop- 
erty, or  the  money  advanced  on  the  faith  of  the  repre- 
sentation, be  paid  to  the  party  making  it,  for  his  individual 
benefit.  If  known  to  be  false,  and  made  with  intent  to  de- 
ceive and  defraud  the  person  who  is  thereby  induced  to  pay 
out  his  money,  the  person  guilty  of  the  fraud  is  liable  to  re- 
spond in  damages,  on  the  same  principle  on  which  one  per- 
son is  held  liable  in  damages  for  fraudulently  giving  a  false 
recommendation  by  which  another  is  induced  to  give  credit 
to  a  third  party. 

In  the  present  case,  however,  the  money  advanced  by  the 
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plaintiff  was  proved  to  have  been  paid  to  the  defendant, 
and  there  is  no  evidence  showing  what  disposition  he  made 
of  it ;  but,  even  if  he  did  expend  it  in  the  improvement  of 
the  company's  property,  he  reaped  an  individual  benefit,  to 
the  extent  of  at  least  one  third  of  it,  as  he  was  the  owner 
of  one-third  of  the  stock  of  the  company,  and,  according  to 
his  own  statements,  the  effect  of  the  advance  was  expected 
to  be,  to  make  his  stock,  which  without  the  improvements, 
was  worthless,  yield  a  large  profit,  and  he  had  a  strong  per- 
sonal interest  in  inducing  the  plaintiffs  to  make  the  advance* 

The  next  ground  of  nonsuit,  as  to  the  dock,  cannot  be 
sustained.  The  plaintiff  Kilpatrick  saw  the  dock,  but  it  is 
not  correct  to  say  that  he  could  not  be  misled.  According 
to  his  testimony  he  was  misled.  Wliat  he  saw  was  a  long 
dock  running  southerly  from  the  mill,  with  a  tramway  ex- 
tending its  entire  length.  To  the  extent  of  about  250  feet 
it  was  in  good  repair,  but  beyond  that  a  part  had  been  car- 
ried away,  leaving  piles  still  standing,  and  beyond  the  250 
feet  the  defendant  pointed  out  to  him  a  water  front  of  about 
800  feet  which  he  represented  to  belong  to  the  mill  property, 
and  to  be  on  the  mill  side  of  the  city  line,  while,  according 
to  the  defendant's  own  admission  to  the  witness  Storking, 
only  about  50  feet  of  this  wharf  and  water  front  belonged 
to  the  company,  and  the  rest  was  claimed  by  the  defendant 
to  belong  to  him  by  virtue  of  a  purchase  made  by  him  sub- 
sequent to  the  sale  to  the  plaintiffs,  and  for  this  property  he 
declared  to  the  plaintiffs,  in  1882,  that  he  would  compel 
them  to  pay  $  50,000  and  stated  to  them  that  he  had  con- 
veyed it  to  another  party  to  prevent  them  getting  it. 

The  representation  on  which  the  property  was  sold  was 
well  calculated  to  mislead,  as  the  250  feet  of  wharf  was  still 
standing,  and  the  residue  of  the  water  front  pointed  out  was 
marked  by  physical  objects,  while,  as  testified  to  by  Kilpat- 
rick, there  was  nothing  on  the  land  to  indicate  the  city 
line,  and  if  he  had  examined  the  deed  from  the  plaintiff  to 
the  company,  put  in  evidence,  he  could  not  have  discovered 
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from  its  description  anything  except  that  the  property  was 
bounded  on  the  south  by  the  city  line,  of  the  location  of 
which  he  knew  nothing  except  what  was  represented  by  the 
defendant,  the  description  in  the  deed  being  by  section 
numbers.  Kilpatrick  was  only  two  days  at  Apalachicola, 
and  could  not  be  presumed  to  know  the  location  of  the  city 
line.  He  suggested  to  the  defeudant,  at  that  time,  that  he 
would  like  to  employ  a  lawyer  to  examine  the  records,  but 
the  defendant  said  that  he  had  all  the  papers  straight,  and 
it  was  all  right,  and  he  had  a  perfect  title  ;  that  he  had  paid 
his  money,  and  knew  what  the  property  was.  Under  these 
circumstances,  we  are  of  opinion  that  the  plaintiff  had  the 
right  to  rely  upon  the  representation  of  the  defendant  as  to 
the  extent  and  boundary  of  the  property.  All  that,  by  the 
terms  of  the  contract,  he  had  undertaken  to  do  was  to  see 
that  the  property  was  there  as  represented.  He  saw  it  be- 
fore him,  but  was  not  bound  then  and  there  to  examine  the 
titles,  especially  when  the  defendant  professed  to  know  all 
about  it  and  the  extent  of  the  property.  Whitney  r.  Allaire, 
4  Denio,  655 ;  Allaire  v.  Whitney,  1  Hill,  485 ;  Beardsley  v. 
Duntley,  69  N.  Y.  677. 

The  last  ground  of  nonsuit  was  that,  as  to  the  deficiency 
in  the  water  front,  the  evidence  was  insufficient  to  establish 
the  fraudulent  character  of  the  representations  at  the  time 
they  were  made,  that  the  difficulty  arose  from  the  boundary 
line,  and  as  to  that  the  parties  might  well  be  mistaken.  We 
think  that,  under  the  evidence,  this  was  eminently  a  ques- 
tion for  the  jury.  The  evidence  of  the  statement  of  the  de- 
fendant (which  the  jury  might  infer  was  made  for  the  pur- 
pose of  deterring  Kilpatrick  from  employing  a  lawyer)  that 
he  had  the  papers  all  straight,  and  had  a  perfect  title,  and 
had  paid  his  money,  and  knew  what  the  property  was,  was 
pertinent  to  this  point ;  and,  coupled  with  the  facts  that 
when,  in  September,  1881,  the  property  deficient  was  put 
up  for  sale  in  Florida  under  the  decree  of  the  probate  court, 
h^  knew  enough  to  buy  it ;  and  his  admission,  testified  to 
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by  Edward  W.  Kilpatrick,  tliat  he  kuew  that  there  was  a 
portion  of  the  hind  which  he  represented  to  the  plaintiffs  as 
belonging  to  the  property  that  did  not  belong  to  it,  without 
any  qualifications  as  to  the  time  when  he  had  such  knowl- 
edge ;  his  taking  the  trouble  to  consult  a  lawyer  when  he 
bought  the  deficient  property  as  to  whether  he  could  hold 
it  against  the  company,  and  his  resorting  to  the  plan  of  con- 
veying it  away  to  prevent  the  company  getting  it ;  and  his 
threat  to  compel  the  plaintiff  to  pay  $50,000  for  it — these 
circumstances,  unexplained  as  they  are  in  the  case  as  now 
presented  to  us,  tend  to  show  bad  faith  on  the  part  of  the 
defendant,  and  to  make  out  a  strong  chain  of  evidence  for 
submission  to  the  jury  on  the  questions  of  guilty  knowledge 
and  fraudulent  intent. 

At  general  term  a  new  and  different  ground,  not  assumed 
by  the  judge  at  the  trial,  was  taken  for  affirming  his  con- 
clusion. The  principal  point  not  already  answered  was 
that  the  plaintiffs  had  not  shown  any  damage  from  the 
false  representations;  that  there  was  no  proof,  and  the 
description  in  the  deed  from  Naylor  to  the  company,  unex- 
plained, did  not  show  that  the  land  in  dispute  was  not  con- 
tained in  the  deed  ;  that  the  company  was  in  possession  of 
the  land  in  dispute  (which  fact  was  not  clearly  shown) ; 
that  there,  was  no  substantial  testimony  that  the  company 
did  not  own  the  2,000  feet  of  water  front  and  the  wharf  as 
represented,  except  the  fact  that  the  subsequent  purchase  by 
Naylor.  These  points  are  sufficiently  answered  by  the  tes- 
timony of  Storking  and  the  admissions  of  Naylor. 

But  the  main  ground  taken  by  the  court  is  that,  by  the 
implied  warranty  in  the  agreement  of  purchase  of  Novem- 
ber 11, 1880,  and  the  express  warranty  in  the  deed  from 
Naylor  to  the  company,  the  company  became,  by  estoppel, 
the  owner  of  the  equitable  title  to  the  land  in  dispute,  and 
that  the  consideration  of  the  last  conveyances  to  Naylor 
having  been  paid  with  the  money  of  the  company,  or  of  the 

plaintiffs  (a  fact  of  which  tliere  was  no .  proof),  made  him 
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the  trustee  for  the  one  whose  money  was  paid ;  that, 
although  he  had  admitted  that  he  had  conveyed  away  the 
property,  there  could  be  no  bona  fide  purchase  from  him, 
because  the  possession  of  the  company  was  notice  of  its 
rights,  and  the  purchaser  would  take  subject  to  that  notice. 
This  seems  to  us  a  rather  strained  argument  by  which  to 
sustain  wliat,  upon  the  case  as  presented,  in  the  absence  of 
any  explanation,  the  jury  might  have  pronounced  a  gross 
fraud.  In  the  first  place,  the  evidence  as  to  possession  by 
the  company  of  the  disputed  premises  is  very  indefinite. 
It  does  not  show  what,  if  any,  business  was  carried  on  at 
the  mill,  or  to  what  extent  the  company  were  in  possession 
of  or  occupied  the  water  front.  But  whatever  possession 
there  was,  was  through  Naylor,  who  did  not  leave  the 
property  till  December,  1881,  which  was  after  his  purchase 
of  the  water  front.  Up  to  that  time  he  was  the  apparent- 
possessor  of  the  property ;  and  there  is  nothing  to  show 
that  the  riglits  of  the  company,  or  that  he  was  its  repre- 
sentative, was  generally  or  at  all  known  in  Apalachicola. 
The  company  was  a  private  corporation,  organized  in  New 
York,  and  it  is,  to  say  the  least,  very  doubtful  whether, 
under  the  circumstances,  the  possession  of  Naylor  would 
be  notice  to  the  world  of  any  rights  but  his  own,  and 
whether  there  could  not  have  been  a  bona  fide  purchase 
from  him.  To  hold  that  a  disputed  and  doubtful  equitable 
title,  such  as  is  suggested  in  the  opinion  of  the  general  term, 
is  equivalent  to  a  clear  and  undisputed  legal  title,  and  that 
no  damage  could  be  sustained  by  the  substitution  of  the  one 
for  the  other  by  means  of  a  fraud,  is  going  further  than  we 
are  inclined  to  follow. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 


LIDDY  V.  LONG  ISLAND  CITY.  14T 

Opinion,  Feb  Cubiam. 


Daniel  E.  Liddy,  Appellant,  v.  Long  Island  City,  Re- 
spondent. 

Court  of  AppealSy  June  S,  1886. 

Dndertakmg  on  appeal — Where  the  appellant,  to  whom  leave  was 
granted  to  file  an  undertaking  on  appeal,  nunc  pro  tunCy  filed  such 
undertaking  and  mailed  notice  thereof  to  respondent's  attorney 
on  August  7,  1885,  a  notice  of  ezoeption  to  the  sureties  mailed  on 
August  27,  was  properly  served  within  ten  days,  and  appellant 
falling  to  cause  his  sureties  to  justify,  cannot  retain  his  appeal. 

jr.  T.  Payne^  for  appellant. 
James  M.  Lyddy^  for  respondent. 

Pbb  Cfriam. — Leave  was  granted  the  appellant  to  file 
an  undertaking  on  this  appeal,  nunc  pro  tunc^  and  such 
undertaking  was  filed,  and  notice  thereof  given  to  the 
respondent's  attorney,  who  resided  at  Long  Island  City,  on 
August  7,  1885,  by  depositing  the  same,  properly  directed, 
in  the  post-office  of  the  city  of  New  York,  where  the  ap- 
pellant's attorney  resided. 

The  proof  shows  that  the  respondent's  attorney  excepted 
to  the  sureties  and  mailed  notice  thereof  to  the  appellant's 
attorney,  addressed  to  him  at  New  York  city,  in  the  post- 
office  at  Long  Island  City,  on  the  17th  day  of  August,  1885, 
This  notice  was  properly  served  within  ten  days,  even  with 
out  the  allowance  of  the  double  time  authorized  in  case  of 
the  service  of  the  precedent  notice  by  mail  (section  798, 
Code  of  Civ.  Pro.),  and  required  the  appellant  to  cause  the 
sureties  on  his  undertaking  to  justify,  in  order  to  retain  his 
appeal.     This  he  did  not  do.     Code  of  Civ.  Pro.,  §  1385. 

The  appeal  should  therefore,  be  dismissed,  unless  the 
appellant  perfect  his  undertaking  within  twenty  days  from 
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the  service  of  this  order,  and  pay  tea  dollars  costs  of  this 
motion. 

All  concur. 


In  the  Matter  of  the  Estate  of  Jacob  H.  Deyo. 

CouH  ofAppedla,  June  8, 1886. 
Affirming  same  case,  86  Hun,  512. 

1.  Decree  on  final  acoounimg.    Laches  in  moving  to  vacate, — ^It  Is  within 

the  discretion  of  the  surrogate  to  refuse  to  vacate  a  decree  on  final 
accounting  entered  nine  years  prior  to  the  application,  upon  the 
ground  of  laches  on  the  part  of  the  petitioner  in  t>rosecating  his 
remedy. 

2.  Same,  Conflicting  eoidenoe. — ^The  fact  that  the  existence  of  the  alleged 

mistake  and  error  in  the  original  accounting  was  determined  by 
the  surrogate  against  the  petitioner  upon  conflicting  evidence, 
is  conclusive  in  the  court  of  appeals  against  the  appellant. 

Appeal  from  an  order  of  the  supreme  court  at  general 
term,  affirming  an  order  of  a  surrogate,  denying  a  motion  to 
set  aside  a  decree  upon  final  accounting  of  executors,  and 
for  a  new  accounting,  on  the  ground  of  mistake. 

A.  T.  Clearwater^  for  Jonathan  Deyo,  one  of  the  ezecu* 
tors,  appellant. 

Lewis  H.  Hashrotiekj  for  John  Titus,  Jr.,  one  of  the  ex- 
ecutors, and  Jacob  H.  Deyo,  a  legatee,  respondent. 

RiJGBB,  Ch.  J. — Several  conclusive  reasons  exist  why  the 
order  of  the  court  below  should  be  affirmed ;  and  it  would 
be  sufficient  to  mention  but  one  of  them  were  it  not  for 
the  conviction  entertained  by  us  that  the  controversy  arises 
out  of  an  honest  misunderatanding  on  the  part  of  the  par- 
ties, and  the  hope  that  a  few  words  of  explanation  may  rec- 
oncile a  difference  which  would  never  have  occurred  but 
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for  the  inexperience  of  the  parties  in  the  method  of  keep- 
ing their  accounts. 

The  parties  were  executors  of  the  will  of  Jacob  H.  Dejo, 
who  died  in  1871,  possessed  of  property  to  the  amount  of 
about  $13,000.  This  property  was*  converted  into  money, 
and  the  assets  were  nearly  equally  divided  between  the  two 
executors.  In  1874,  an  accounting  was  had  before  the  sur- 
rogate between  them,  and  it  was  adjudged  that  about  $7,500 
had  come  to  the  possession  of  the  petitioner,  and  about  $5,500 
to  the  hands  of  the  respondent. 

An  inventory  of  the  property  of  the  estate  was  pro* 
duced,  and  the  items  of  receipts  and  disbursements  by  each 
of  the  executors  were  stated  in  detail,  and  the  decree  of 
the  surrogate  was  made,  passing  the  accounts  as  stated. 
Nine  years  thereafter  one  of  the  legatees,  becoming  of  age, 
cited  the  executors  to  account  before  the  surrogate ;  and 
upon  the  disclosures  made  upon  that  accounting  the  peti- 
tioner conceived  the  idea  that  he  had  been  wronged  in  the 
settlement  of  the  account  previously  made  by  the  surro- 
gate, and  filed  this  petition  to  vacate  and  set  aside  the  de- 
cree then  made,  upon  the  sole  ground  that  he  had  not  been 
credited  in  his  account  for  the  sum  of  $3,635,  alleged  to 
have  been  paid  by  him  to  his  co-excutor  from  the  proceeds 
of  certain  government  bonds  belonging  to  the  estate. 

The  inventory  shows  that  the  estate  possessed  $4,500  of 
such  bonds,  and  the  proof  shows  that  these  bonds  were  sold 
at  an  advance  of  about  twelve  per  cent,  and  netted  $5,040. 
Some  uncertainty  exists  as  to  the  place  of  custody  of  these 
funds  prior  to  the  accounting  in  question,  and  as  to  the 
method  by  which  they  came  to  the  possession  of  the  respec- 
tive executors,  but  the  accounts  presented  to  the  surrogate 
conclusively  show  that  eventually  the  respondent  received 
$3,675  of  them,  and  the  petitioner  only  $1,365,  and  that 
they  each  fully  accounted  for  the  respective  sum  received 
by  them.  It  is  entirely  immaterial  whether  the  respondent 
received  $3,675  directly  from  his  co-executor,  or  through  a 


160     IN  THE  MATTER  OF  JACOB  H.  DEYO. 

Opinion  of  the  Court,  by  Buoeb,  Oh.  J. 

joint  check  drawn  and  signed  by  the  two,  or  by  the  check 
of  any  other  temporary  custodian  of  the  fund.  He  did  in 
his  accounts  acknowledge  the  receipt  of  the  money,  and 
was  charged  with  it,  and  has  fully  accounted  for  it. 

The  petitioner  received  $1,365  of  such  moneys  only,  and 
that  amount  only  has  been  charged  to  him.     There  is  no 
dispute  but  that  he  received  such  amount,  nor  but  that  such 
sum  is  the  entire  amount  which  has  been  charged  to  him. 
From  these  circumstances  it  is  entirely  clear  that  he  ought 
not  to  be  credited  in  his  accounts  with  any  part  of  the  sum 
of  $8,675.     The  idea  seems  to  have  been  for  some  time  mu- 
tually, and  probably  honestly,  entertained,  by  each  of  the 
respective  parties  hereto,   that  he  did  not  have  all  the 
moneys  to  which  he  was  justly  entitled ;  but  we  think  this 
notion  grew  out  of  their  unfamiliarity  with  the   method  of 
keeping  accounts,  and  the  misleading  weight  which  they 
gave  to  circumstances   which  were   in  fact  unimportant. 
The  petitioner  believed  that  some,  if  not  all,  of  the  sum  of 
$3,675  was  paid  to  his  co-executor  by  his  check,  or,  through 
his  agency,  and  that,  therefore,  he  was  entitled  to  credit 
therefor;  but  this,  of  course,  was  not  so  unless  he  can  show 
that  a  similar  sum  was  somewhere  charged  to  him  in  the 
accounts,  and  we   have   seen   that  this  has  not  been  done. 
The  accounting  in  1874  was  had  at  a  time  when  the  trans- 
actions were  comparatively  fresh  in  the  recollection  of  the 
"parties,  to  which  they  mainly  trusted ;  and  we  have  every 
reason  to  believe,  after  a  careful  examination  of  the  subse- 
quent evidence,  and  of  the  inventory  and  account  presented 
at  that  time,  that  the  adjudication  then  made  was  substan- 
tially correct.     It  would  therefore  seem,  upon  the  merits  of 
the  controversy,  that  the  prayer  of  the  petitioner  was  prop- 
erly denied. 

It  was  also  quite  within  the  discretion  of  the  court  below 
to  refuse  the  relief  prayed  for  upon  the  ground  of  laches  on 
the  part  of  the  petitioner  in  prosecuting  his  remedy,  and 
their  determination  of  that  question  would  require  the  dis- 


BELTER  V.  LYON.  151 

statement  of  the  Case. 

missal  of  the  appeal  or  the  affirmance  pf  their  order  by 
us. 

Of  course  the  fact  that  the  existence  of  the  alleged  mis« 
take  and  error  in  the  original  accounting  was  determined 
against  the  petitioner  upon  conflicting  evidence,  would  also 
be  quite  conclusive  against  the  appellant  here. 

The  order  should  therefore  be  affirmed,  with  costs. 

All  concur. 


Louisa  Belter,  as  Executrix,  etc.,  Respondent,  t^.  Hakkah 

Lyon  et  al,^  Appellants. 

Court  qf  Appeals,  June  8,  1886. 

Mortgage.  Foredoaure. — ^The  plaintiff,  who  purohased  at  a  foreclosure 
sale  imder  an  arrangement  that  the  sale  was  to  take  place  in  due 
and  lawful  form,  and  to  be  an  effective  and  real  sale,  and  that  if 
she,  or  any  one  for  her,  became  purchaser,  she  should  go  into 
possession  as  such ;  but  that  at  any  time  within  one  year  after 
taking  title,  she  should  reconvey  to  the  defendant  upon  being  paid 
the  mortgage  debt  and  interest  and  subsequent  expenditures,  is 
entitled  to  a  deed  from  the  referee,  and  is  not  liable  to  account  as 
a  mortgagee  in  possession ;  and  an  order  requiring  the  delivery  of 
the  referee's  deed»  and  denying  the  motion  for  an  account,  is 
properly  granted. 

Appeal  from  an  order  of  the  general  term  of  the  court  of 
common  pleas,  affirming  an  order  of  the  special  term  requir- 
ing the  referee  in  foreclosure  to  deliver  to  plaintiff  a  deed 
of  the  premises,  and  denying  a  motion  of  defendant  for  an 
account  of  the  rents  of  the  said  premises,  and  the  surrender 
of  the  premises  on  payment  of  the  balance  due,  or  for  the 
sale  of  the  premises. 

W.  J.  Marvin^  for  appellant. 

W*  B.  Homhlower^  for  respondent. 
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Pee  Curiam.— »Whether  the  foreclosure  sale  at  which  the 
plaintifFs  son  was  the  highest  bidder  proceeded,  by  agree- 
ment of  the  parties,  upon  the  basis  of  a  right  of  purchase 
secured  to  the  mortgagor,  or  was  meant  to  be  ineffective 
and  inoperative  if  the  plaintiff,  or  some  one  representing 
her,  became  the  highest  bidder,  because  of  the  defective 
title,  and  the  consequent  danger  of  a  sacritice,  is  a  question 
of  fact  about  which  the  parties  widely  disagree,  and  the 
affidavits  presented  are  extremely  contradictory.  A  letter, 
however,  written  by  the  attorney  who  represented  both 
parties  in  the  endeavor  to  perfect  the  title,  and  sent  to  the 
defendant,  seemed  to  the  general  term  the  most  reliable 
evidence  of  the  agreement  actually  made,  and  the  only 
prudent  basis  on  which  to  solve  the  dispute.  In  that  con- 
clusion we  are  disposed  to  concur.  The  letter  indicates,  as 
the  real  arrangement  made,  that  the  sale  was  to  take  place 
in  due  and  lawful  form,  and  be  an  effective  and  real  sale, 
and  not  a  sham  ;  that  if  the  plaintiff,  or  any  one  for  her,  be- 
came purchaser,  she  should  go  into  possession  as  such ;  but 
that  at  any  time  within  one  year  "  after  taking  title  "  she 
should  reconvey  to  the  defendant  upon  being  paid  the 
mortgage  debt  and  interest,  and  subsequent  expenditures 
named. 

Upon  any  construction  of  this  letter,  the  plaintiff  is  enti- 
tled to  a  deed  from  the  referee,  and  is  not  liable  to  account 
as  mortgagee  in  possession,  since  she  is  in  as  purchaser. 
The  order  made  requiring  the  delivery  of  the  referee's  deed, 
and  denying  the  motion  for  an  account,  was  therefore  cor- 
rect and  must  be  affirmed. 

But  this  determination  leaves  open  the  question  of  the 
rights  of  Mrs-  Lyon  under  the  contract  for  repurchase. 
She  is  at  liberty  to  seek  to  enforce  it ;  and  the  inquiries 
whether,  upon  a  correct  construction  of  the  agreement,  she 
will  be  in  time  or  too  late,  the  extent  and  nature  of  the  con- 
tract, and  its  validity  and  obligations,  are  left  open  to  be 
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determined  in  such  action  or  proceeding  as  may  be  instil 
tuted  for  that  purpose. 


The  order  should  be  afiSrmed,  with  costs. 
All  concur. 


Thb  Union  Trust  CoMPANr  of  New  York,  Respondent^ 
V.  William  H.  Olmstead,  Appellant. 

Court  ofAppealBt  June  15,  1886. 

Mortgage,  Fbredosure.  Part  ofpremiaea  in  another  state. — The  supreme 
court  of  this  state  has  jurlsdiotlon,  in  an  action  to  foreclose  a 
mortgage,  to  decree  a  sale  of  the  whole  of  the  mortgaged 
premises,  though  a  portion  thereof  lies  in  another  state.  The 
court  may  order  the  mortgagor,  if  subject  to  its  jurisdiction, 
to  execute  a  conveyance  in  aid  of  a  sale  under  the  decree.  Such 
order,  though  not  originally  demanded,  can  be  granted  by  way  of 
amendment,  even  after  the  report  of  sale. 

Appeal  from  an  order  of  the  supreme  court  at  general 
term,  reversing  so  much  of  an  order  of  the  special  term  as 
denied  a  motion  to  amend  the  decree  of  foreclosure  therein, 
nunc  pro  tunc^  by  inserting  therein  a  provision  requiring  the 
mortgagors  to  execute  to  the  purchaser  a  deed  of  the  mort- 
gaged property. 

McNaughton  ^  0Zm«f«a(2,  for  appellant. 

Miller^  Peckham^Dixon^  for  respondent. 

Danforth,  J. — The  plaintiff  sought  by  foreclosure  and 
sale  to  enforce  a  mortgage  executed  by  the  defendant  cor- 
poration. •  The  supreme  court  had  jurisdiction  over  the 
cause  of  action  and  the  parties  ;  and  its  decree  is  valid,  al- 
though part  of  the  premises  covered  by  it  are  in  another 
state.  Its  writ  may  not  be  operative  there,  nor  its  judg- 
ment capable  of  execution  as  against  that  portion  of  the 
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property ;  and  for  that  reason  the  court  might  have  required 
the  mortgagor  to  execute  a  conveyance  to  the  purchaser,  in 
order  that  the  whole  security  offered  by  the  mortgage  should, 
so  far  as  possible,  be  made  effective.  Muller  v.  Dows,  94 
U.  S,  450. 

This  was  not  done,  but  the  power  of  the  court  was  not 
exhausted,  and  what  it  might  have  ordered  in  the  first  instance, 
it  could  still  require  by  amendment.  The  order  appealed 
from  goes  no  further  than  to  carry  out  the  intention  of  the 
parties  to  the  mortgage,  as  ascertained  by  the  decree  ;  it 
relates  to  a  matter  within  the  jurisdiction  of  the  court,  and 
its  exercise  is  not  the  subject  of  review. 

The  appeal  should,  therefore,  be  dismissed. 

All  concur,  except  Milleb,  J.,  absent. 


Philip  Rembe,  Respondent,  t?.  The  New  York,  Ontaeio 
AND  Western  Railway  Company,  Appellant 

Cotart  qfAppedlB,  June  8,  1886. 
AiSOrmlng  same  case,  32  Hun,  68  Mem. 

1.  Negligence.     Queeiionafor  the  jury, — A  railway  company  has  a  perfect 

right  to  lay  down  its  track  across  a  highway,  but  is  bound  to 
exercise  proper  care  and  skill  In  the  performance  of  the  work  and 
to  restore  the  highway,  as  far  as  practicable,  to  its  former  condi- 
tion,  so  as  to  render  it  safe  and  not  impair  its  usefulness ;  and 
while  it  is  engaged  in  this  work,  it  is  also  its  duty  to  prevent  any 
obstruction  to  persons  passing,  so  far  as  that  can  be  done.  It  is 
liable  for  negligence  in  this  respect,  in  case  the  plaintiffs  negli- 
gence does  not  contribute  to  the  result ;  and  defendant's  negligence 
and  plaintiffs  contributory  negligence  are  questions  for  the  con- 
sideration of  the  jury. 

2.  Same, — In  an  action  to  recover  damages  for  personal  injuries  suf- 

fered from  driving  over  defendant's  track  at  a  i>oint  where  It  was 
constructing  its  track  across  the  highway,  the  question  whether 
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plaintiff  erred  In  hi8  judgment,  or  could  in  any  way  have  avoided  the 
accident  by  any  greater  degree  of  care  than  he  exercised,  is  one 
for  the  jury  to  determine ;  and  their  finding  upon  the  questions 
of  negligence  and  contributory  negligence,  is  conclusive  upon  the 
court  of  appeals. 

Action  to  recover  damages  alleged  to  have  been  caused 
by  defendant's  negligence. 

Appeal  from  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  judgment  in  favor  of  plaintiff. 

P.  B.  McLennaUy  for  appellant. 

Ahram  A,  Demareaty  for  respondent. 

Per  Ctjbiam. — The  defendant,  at  the  time  of  the  injury- 
sustained  by  the  plaintiff,  to  recover  damages  for  which 
this  action  is  brought,  was  constructing  a  portion  of  its 
road  by  laying  down  a  track  across  a  public  highway  in 
Rockland  county,  and  in  restoring  the  highway  by  making 
a  crossing  over  the  tracks.  The  ground  was  level  at  this 
point,  and  the  ties  were  being  laid  upon  the  ground,  and 
the  rails  then  fastened,  and  the  spaces  between  the  rails 
filled  in  with  plank.  The  top  of  the  rails  and  the  surface  of 
the  crossing  were  about  eleven  inches  above  the  natural 
level  of  the  ground.  The  planking  was  completed  between 
the  rails,  and  two  planks  had  been  laid  down  on  the  end  of 
each  tie  on  both  sides  of  the  track,  and  then,  to  allow  wagons 
to  pass  over  a  plank  was  set  aslant  against  these  two  planks 
on  each  side.  A  wagon  had  a  short  time  before  passed  over 
in  safety.  Plaintiff  came  up  with  a  high  baker's  wagon, 
and  asked  when  he  could  get  across.  The  foreman  in  charge 
of  the  work  told  him  he  would  let  him  over  as  soon  as  he 
could.  The  plaintiff  being  somewhat  deaf,  did  not  hear  the 
reply.  A  second  request  was  made  to  wait  for  .a  moment, 
but  he  did  not  heed  it.  He  swears  that  he  saw  the  planks 
there,  and,  as  far  as  he  could  see,  it  was  all  right,  and  that 
is  the  reason  he  went  on.    Then  the  foreman  requested  one 
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of  his  men  to  take  the  horse  by  the  head,  and  lead  him  over, 
which  he  did.  When  he  had  reached  the  opposite  side, 
and  was  passing  ^own  the  sloping  planks,  the  horse  started, 
and  ran  against  a  post,  when  the  man  let  loose,  and  then  ran 
across  the  highway  against  a  telegraph  pole,  and  upset  the 
wagon  and  injured  the  plaintiff.  The  horse  had  previously 
run  away,  and  on  that  day  acted  wild  and  skittish. 

The  defendant  had  a  perfect  right  to  lay  down  its  track 
across  the  highway,  but  was  bound  to  exercise  proper  care 
and  skill  in  the  performance  of  the  work  and  to  restore  the 
highway,  as  far  as  practicable,  to  its  former  condition,  so  as  to 
render  it  safe  and  not  impair  its  usefulness. 

While  engaged  in  the  work  it  was  also  the  duty  of  the 
defendant  to  prevent  any  obstruction  to  persons  passing,  so 
far  as  that  could  be  done.  If  chargeable  with  negligence 
in  this  respect,  the  defendant  would  be  liable  therefor,  if 
the  plaintiff's  neglience  did  not  contribute  to  the  result. 

These  were  questions  for  the  consideration  of  the  jury. 
There  was  evidence  upon  the  trial  showing  that  there  were 
planks  upon  the  opposite  side  of  the  railroad  from  where  the 
plaintiff  stood,  standing  on  edge  which  might  have  caused 
the  plaintiff's  wheel  to  drop  suddenly  and  thus  frighten  the 
horses.  Whether  this  or  the  accelerated  motion  of  the 
wagon  caused  the  accident  was  a  question  for  the  jury ;  and 
also  whether  the  manner  in  which  the  plank  was  located 
was  negligence  was  for  their  consideration.  At  the  time  of 
crossing,  one  of  the  men  at  work  had  hold  of  the  horse,  as 
the  testimony  shows  ;  and  this  also  was  for  the  jury  to  con- 
sider in  determining  the  question  as  to  the  defendant's 
negligence. 

In  view  of  the  facts  presented,  and  as  the  jury  have  found 
that  defendant  was  chargeable  with  negligence,  their  find- 
ing in  this  respect  is  conclusive  against  the  defendant. 

As  to  the  contributory  negligence  of  the  plaintiff,  it  is  not 
entirely  clear  that  he  was  in  fault.  Although  he  proceeded 
to  drive  his  team  across  before  he  heard  any  response  to  his 
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question,  he  had  reason  to  suppose  he  might  pass  in  safety. 
In  fact  one  of  the  workmen  took  hold  of  his  horse  and  might 
have  stopped  him,  if  the  passage  had  not  been  considered 
entirely  safe  ;  and  it  is  not  apparent  that  the  plaintiff  could 
not  have  passed  in  safety,  but  for  the  condition  of  the  plank 
at  the  end  of  the  crossing. 

The  question  whether  he  erred  in  his  judgment,  or  could 
in  any  way  have  avoided  the  accident  by  any  greater  degree 
of  care  than  he  exercised,  was  one  for  the  jury  to  determine, 
and  we  cannot  say  that  they  erred  in  their  finding  that  the 
plaintiff  was  not  chargeable  with  contributory  negligence. 

It  may  also  be  remarked  that  the  plaintiff  might  not  have 
seen  the  condition  of  the  crossing  at  the  side  opposite  from 
where  he  was,  and  he  had  reason  to  believe  from  the  act  of 
one  of  defendant's  workmen,  in  leading  the  horse  over,  that 
the  crossing  was  in  a  condition  entirely  safe. 

The  judgment  should  be  affirmed. 
All  concur. 


Mabia  ENO9  Respondent,  t;.  Rxjfus  Diefendobf,  Appellantr 

Ckyurt  of  Appeals^  June  1,  1886. 

Affliming  Eno  v.  Diefendorf,  81  Hun,  456. 

1.  AdionforaccofiaUmg,  Settlement.  Question  of  fact, — ^Where,  In  an  action 
for  an  acoountlng,  defendant  claims  that  he  has  made  settlements 
with  plaintiff  by  giving  her  promissory  notes,  and  it  does  not  alp- 
pear  that  he  has  rendered  any  account  of  the  items  of  moneys  in 
his  hands  or  demands  due  the  plaintiff  at  the  time  of  the  alleged  set- 
tlements, and  the  proof  shows  that  he  admitted  at  different  times 
certain  amounts  which  he  owed  the  plaintiff,  and  that  he  gave  his 
promissory  notes  therefor,  and  it  was  found  by  the  referee  that 
he  was  indebted  to  the  plaintiff  for  an  amount  far  exceeding  the 
sums  named  in  said  notes,  the  referee  did  not  err  In  not  giving 
legal  effect  to  the  settlements,  or  permitting  them  to  be  opened 
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without  charge  or  proof  of  fraud  or  mistake,  and  the  most  that 
can  be  claimed  is  that  a  question  of  fact  was  presented  as  to 
whether  any  settlements  had  taken  place. 

2.  Saine.  Requests  to  find. — In  the  absence  of  any  request  to  find  that  any 
settlement  or  settlements  had  been  made,  or  any  reference  to  any 
fact  or  facts  relating  to  either  of  the  alleged  settlements,  the  case  Is 
without  any  findings  as  to  a  settlement  or  settlements  which  raise 
any  such  question  for  the  consideration  of  the  court  on  appeal. 

8.  Sa7ne.  Limilationa. — An  answer  which  sets  up  that  the  defendant 
has  settled  and  paid  plaintiff  for  all  deal,  accounts,  matters  and 
things  he  has  ever  had  with  plaintiff,  and  denies  that  he  is  indebted 
to  her  in  any  sum  whatever,  and  that  more  than  six  years  have 
elapsed  since  the  matter  and  things  mentioned  in  plaintiffs  com- 
plaint, or  any  of  them,  have  become  due,  contains  merely  a  (de- 
fense of  payment,  and  is  not  a  sufficient  plea  that  the  claims  and 
demands  of  the  plaintiff  are  barred  by  the  statute  of  limitations. 

4.  Same. — Where  mutual  accounts  exist   between   the  parties,  and 

some  of  the  items  accrued  within  six  years  before  the  commence- 
ment of  the  action,  the  statute  of  limitation  has  not  run  against 
any  of  them. 

5,  Same. — Payments  made  at  dilTerent  times  upon  the  account,  if  any 

is  made  within  six  years  before  the  commencement  of  the  action, 
prevents  the  statute  from  running. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upon  the  report 
of  a  referee  in  favor  of  plaintiff  in  an  action  for  an  accounting 
between  partners, 

S.  N.  Doda^  for  appellant. 
F.  A.  Lyman^  for  respondent. 

•  Per  CimiAM. — The  complaint  in  this  action  alleged  that 
the  plaintiff's  husband  and  the  appellant  were  copartners, 
that  plaintiff  was  sole  legatee  and  devisee  of  her  husband; 
who  died  in  1866 ;  that  after  the  death  of  plaintiff's  husband 
the  appellant  received  moneys,  notes  and  accounts  belonging 
to  the  plaintiff  and  for  her  use ;  that  she  loaned  him  moneys, 
and  he  refused  to  render  an  account,  and  settle  for  the  same, 
and  was  indebted  to  her  in  the  sum  of  $6,000  by  reason 
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thereof.  The  complaint  also  alleged  an  assignment  by  the 
appellant  to  one  J.  H.  I.  Diefendorf,  (but  as  the  complaint 
was  dismissed  as  to  this  party  the  allegation  in  that  respect  is 
not  material.)  The  complaint  then  demanded  an  accounting 
between  the  plaintiff  and  the  defendants,  and  that  the 
defendants  pay  her  the  balance  that  may  be  found  due  on 
such  accounting. 

Various  answers  were  interposed  to  the  complaint,  and 
upon  the  trial  before  a  referee  he  found  in  favor  of  the 
plaintiff,  and  against  the  appellant,  for  a  balance  of 
$3,189.36,  and,  upon  an  appeal  from  the  judgment  entered 
thereupon  to  the  general  term,  the  same  was  affirmed. 

The  main  point  presented  upon  this  appeal  to  which  our 
attention  is  directed,  is  that  the  referee  erred  in  not  giving 
legal  effect  to  the  settlement  proven  by  the  uncontradicted 
testimony  of  the  parties,  and  in  permitting  such  settlements 
to  be  opened  without  charge  of  fraud  or  mistake  in  the 
complaint,  or  proof  thereof  on  the  trial.  This  involved  a 
question  of  fact  before  the  referee,  in  regard  to  which  the 
evidence  was  conflicting,  and  it  is  not  apparent  that  the  ref- 
eree passed  upon  the  same  contrary  to  the  weight  of  the 
evidence,  or  that  his  finding  in  this  respect  was  without 
sufficient  testimony  to  sustain  it.  The  alleged  settlements 
mainly  related  to  the  giving  of  certain  promissory  notes, 
but  in  each  instance  the  evidence  fully  explained  the  facts 
and  circumstances  under  which  these  notes  were  given,  and 
the  most  that  can  be  claimed  is  that  a  question  of  fact  was 
presented  as  to  whether  any  settlements  had  taken  place. 
There  was  no  proof  that  was  absolutely  conclusive  that 
such  was  the  fact.  It  does  not  appear  that  the  appellant 
rendered  an  account  of  the  items  of  moneys  in  his  hands  or 
demands  due  the  plaintiff  at  the  time  of  the  alleged  settle- 
ments. The  proof  shows  that  he  admitted  at  different 
times  certain  amounts  which  he  owed  the  plaintiff,  and 
that  he  gave  his  promissory  notes  therefor. 

There  was  evidence  proving,  and  it  was  found  by  the 
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referee  that  the  defendant  was  indebted  to  the  plaintiff  for 
an  amount  far  exceeding  the  sums  named  in  the  notes 
referred  to. 

We  are  thus  brought  to  the  conclusion  that  there  was  no 
sufficient  proof  that  settlements  were  made  between  the 
parties  which  precluded  the  plaintiff  from  establishing 
what  was  actually  due  her  from  the  defendant. 

There  is  another  answer  to  the  point  now  urged  as  to 
fiettlements  being  made  between  the  parties. 

No  requests  were  made  to  find  that  any  settlement  or 
settlements  had  been  made,  or  any  reference  made  to  any 
fact  or  facts  relating  to  either  of  the  alleged  settlements. 

The  case,  therefore,  presented  by  the  requests  is  without 
any  findings  as  to  a  settlement  or  settlements  which  raise 
any  such  question  for  the  consideration  of  the  court  upon 
appeal. 

There  is  no  merit  in  the  claim  that  the  notes  of  the  de- 
fendant to  the  plaintiff  were  barred  by  the  statute  of  limi- 
tations. No  such  defense  is  properly  presented  in  the 
defendant's  answer.  The  second  and  further  answer  sets 
up  that  the  defendant  has  settled  and  paid  plaintiff  '^for 
all  deal,  accounts,  matters  and  things  he  has  ever  had  with 
plaintiff,  and  denies  that  he  is  indebted  to  her  in  any  sum 
whatever,  and  that  more  than  six  years  has  elapsed  since 
the  matter  and  things  mentioned  in  plaintiff's  complaint, 
or  any  of  them,  have  become  due." 

This  allegation  contains  merely  a  defense  of  payment, 
and  is  not  a  sufficient  plea  that  the  claims  and  demands  of 
die  plaintiff  are  barred  by  the  statute  of  limitations. 

There  is  no  direct  averment  that  the  defendant  intends 
to  set  up  two  def enseSf  in  one  count  of  the  answer.  Even 
if  there  had  been  a  sufficient  statement  of  more  than  one 
defense  it  would  be  in  violation  of  the  rule  of  pleading, 
that  the  defenses  must  be  separately  stated. 

Aside,  however,  from  this  view  of  the  subject  it  is  suf- 
ficient to  say  that  there  is  no  averment,  in   appropriate 
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language,  that  six  years  before  the  commencement  of  the 
action  have  elapsed  since  the  demands*  named  were  due  ; 
and  hence  they  are  not  barred  by  the  statute  of  limita- 
tions. 

Another  answer  to  the  claim  is  that  the  case  is  one  where 
mutual  accounts  existed  between  the  parties,  and  that  some 
of  the  items  accrued  within  six  years  before  the  com- 
mencement of  this  action. 

It  may  also  be  remarked  that  the  evidence  shows  that 
payments  were  made  by  the  defendant  at  different  times 
upon  the  account  of  the  plaintiff,  and  thus  the  statute  was 
prevented  from  running. 

The  question  as  to  the  right  of  the  plaintiff  to  maintain 
the  action  in  her  own  name  is  sufficiently  answered  in  the 
opinion  of  the  general  term. 

No  other  point  urged  demands  comment. 

The  judgment  should  be  affirmed. 
All  concur. 


In  the  Matters  of  the  Application  of  the  Commissionbbs  of 
THS  Stats  Resebyatxon  at  Niagaba^  to  take  certain 
lands. 

Cfowt  qf  Appeals,  June  22, 1686. 

See  same  case,  37  Hun,  537. 

AfpedL — ^An  api>eal  cannot  be  taken  to  the  court  of  appeals  from  an 
order  of  the  general  term  of  the  supreme  court,  affirming  a  special 
term  order,  confirming  a  report  of  the  commissioners  of  appraise- 
ment of  land  to  be  taken  for  the  Niagara  park  reservation. 

Appeal  from  an  order  of  the  supreme  court,  at  general 
term,  which  affirmed  an  order  of  the  special  term,  confirm- 
ing the  report  of  commissioners  of  appraisement,  appointed 
imder,  and  in  pursuance  of,  chap.  886,  Laws  of  1888. 
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An%ley  Wilcox^  for  motion. 

Calvin  Frosty  opposed. 

We  think  we  are  concluded  by  the  decisions  under  the 
general  railroad  act  from  entertaining  this  appeal.  There 
is  no  such  difference  between  the  language  of  that  act  and 
the  language  of  the  act  under  which  these  proceedings  were 
instituted  as  to  require  or  authorize  a  different  construction 
of  the  two  acts.  There  is  no  public  policy  and  no  reason 
for  authorizing  appeals  to  this  court  under  the  one  act 
which  do  not  apply  to  the  other.  Decisions  which  have 
been  so  long  and  uniformly  adhered  to  should  not  now  be 
departed  from  or  disregarded. 


The  People  of  the  State  op  New  Yoek,  Respondent, 

V.  James  W.  Clabe,  Appellant. 

Ckmii  of  Appeals,  June  22, 1886. 

Affirming  same  case,  38  Hun,  214. 

1«  Shfidence,  Error  cured, — ^An  error  in  the  rejection  of  competent 
evidence  is  cured,  if  the  excluded  fact  is  afterwards  fuUy  proved, 
or  an  opportunity  given  to  the  injured  party  to  secure  an  answer 
from  the  witness  to  the  very  inquiry  which  had  been  previously 
excluded. 

2.  Same, — Such  error  is  also  cured  by  the  proof  of  the  facts  sought  by 
the  testimony  of  another  witness,  and  giving  the  party  the  fuU 
benefit  of  all  possible  inferences  to  which  they  lead. 

8.  Juror.  Competency. — A  juror  who  has  an  impression  as  to  the 
guilt  or  Innocence  of  the  prisoner,  if  he  testifies  that  he  wiU  be 
governed  by  the  evidence,  and  his  previous  impression  wiU  not 
influence  his  verdict,  and  that  it  is  his  belief  that  he  can  render 
an  impartial  verdict  according  to  the  evidence,  and  that  he  wlU 
give  the  prisoner  the  benefit  of  every  reasonable  doubt,  and 
acquit  him,  if  such  doubt  exists,  is  competent  within  the  estab- 
lished rule. 

4.  Separaie  (rial— The  right  of  the  prosecution  to  try  a  prisoner 
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separately  is  fixed  by  statute,  and  no  error  was  committed  in 
directing  the  prisoner  to  be  tried  separately  from  the  otliers  indicted 
with  him. 
5.  CrosB-examinoUion — How  far  the  cross-examination  of  a  prisoner,  as- 
a  witness  on  the  trial,  may  be  carried,  is  necessarily  very  much 
in  the  discretion  of  the  court. 

Appeal  from  a  judgment  of  the  general  term  of  the  sa* 
preme  court,  affirming  a  judgment  of  conviction  for  obtain- 
ing property  bj  means  of  false  and  fraudulent  representa- 
tions, and  from  an  order  denying  defendant's  motion  for  a 
new  trial. 

Wm.  0:  Traeey,  for  appellant. 
B.  cTl  Shove^  for  respondent. 

Finch,  J. — The  defendant  was  convicted  upon  an  indict- 
ment which  charged  him  with  having  obtained  a  convey- 
ance of  land  from  one  John  Fay  by  false  pretenses,  which 
consisted  in  inducing  him  to  accept,  as  part  payment,  a 
mortgage  for  $2,000  upon  100  acres  of  land  in  Ulster 
county,  which  the  prisoner  falsely  described  in  many  ma- 
terial respects,  and  which  were  in  fact  of  very  trifling  value. 

The  party  defrauded  was  a  witness  for  the  prosecution, 
and  on  cross-examination  was  asked  a  series  of  questions, 
the  purpose  of  which  was  to  extract  from  him  an  admission 
that  before  the  bargain  was  closed  he  had  been  advised  by 
his  counsel  not  to  accept  the  mortgage  without  an  exami- 
nation of  the  land.  If  he  made  thd  admission,  it  would 
bear  upon  the  question  of  his  own  possible  negligence,  and, 
if  he  denied  it,  there  would  be  left  the  opportunity  for  con- 
tradiction. The  evidence  was  rejected,  and  the  general 
term,  conceding  that  this  was  error,  answer  it  by  saying 
that  the  excluded  fact  was  afterwards  fully  proved.  On 
cross-examination  of  Mr.  Ames,  who  was  Fay's  counsel  in 
the  transaction,  he  testified  distinctly  and  fully  to  the  fact 
of  having  given  him  such  advice ;  and  at  the  close  of  tlie 
case  for  the  prosecution  the  prisoner's  counsel  rested  upon 
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,  the  undisputed  fact  thus  established  as  one  ground  of  his 
motion  for  the  discharge  of  the  prisoner.  During  the  fur- 
ther progress  of  the  trial  the  same  thing  was  again  proved 
by  a  partner  of  Ames,  and  by  a  clerk  in  their  office.  But, 
at  least,  the  fact  was  in  part  disputed,  and  it  is  that  circum- 
stance which  the  learned  counsel  for  the  appellant  contends 
defeats  the  force  and  correctness  of  the  argument  that  no 
injury  resulted  from  the  original  rejection  of  the  evidence. 
The  dispute,  however,  arose  in  this  way :  The  prosecution 
recalled  Fay,  and  put  to  him  the  substantial  question  which 
had  before  been  held  improper.  This  time  the  defendant 
had  the  opportunity  to  secure  an  answer  from  the  witness 
to  the  very  inquiry  which  he  had  made  in  vain.  If  he 
wanted  an  answer,  he  could  have  had  it,  but  he  objected, 
and  strove  to  prevent  an  answer  being  given.  He  partially 
succeeded,  and  by  reason  of  his  objection  the  question  was 
narrowed  to  the  inquiry  as  to  the  advice  given  by  Ames  in 
a  particular  conversation,  and,  in  reply,  the  witness  denied 
that  it  occuiTed  before  the  consummation  of  the  bargain. 
The  defendant  thus  stands  before  us  complaining  that  a 
question  was  not  answered  which  was  answered  in  part, 
and,  so  far  as  not  answered,  was  left  in  that  situation  by 
his  own  objection.  The  two  purposes  originally  sought 
were  reached.  The  prosecutor  was  made  to  answer  whether 
he  received  the  advice  claimed  before  the  bargain  was 
closed,  and  his  denial  exposed  him  to  the  contradiction  as 
fully  brought  out  as  under  any  circumstances  was  posdble. 
It  is  quite  clear  that  no  barm  resulted  from  the  original 
error,  and  that  it  became  entirely  immaterial. 

It  was  in  a  part  a  theory  of  the  defense  that  Fay's  contract 
of  sales  was  not  with  the  prisoner,  but  with  one  McKinstry, 
to  whom  the  deed  was  in  fact  given ;  that  the  mortgage 
was  taken  in  reliance  upon  his  promise  to  cash  it  within  a 
short  period,  and  that  the  fraud,  if  there  was  one,  was  per- 
petrated solely  by  him.  As  bearing  on  that  theory,  the 
prisoner  offered  to  show,  by  the  cros^-examination  of  Fay, 
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that   when   the    fraud  was  discovered,   he    settled   with 
McKinstry,  and  got  from  him  $1,000  in   discharge   of  his 
liability.     This  evidence  did  not  at  all  tend  to  show  that  the 
defendant  did  not  make  the  false   representations   charged 
and  that  Fay  did  not  rely   upon  them ;  and  was  for   that 
reason  rejected  upon  Fay's  cross-examination.     The  subject 
came  up  apparently  by  proof  given  on  behalf  of  the   prose- 
cution, and  on  the  direct  examination  of  Fay,  that  he  had 
not  settled  with  McKinstry,  nor  had  anybody  for  him.     The 
cross-examiner,   immediately  taking  up   the  subject,  asked 
this   question  :  ^^  What  was  there  about  the   transaction,  if 
anything  ?  "     The  court  at  first  thought  that  in  one  view  it 
might  be  competent,  and  asked  counsel  to  state  the  purpose 
for  which  it  was  offered.     The  counsel  replied  that  ^^  it  was 
with  a  view  of  shaking  the  testimony  of  the  witness ;"'  and 
then  explained  that  he  wanted  to  show  by  the  witness   that 
such  a  settlement  had  been  made,  and  that  the  trade  was 
with  McKinstry.      But  the   witness  had  just  denied  the 
settlement,  and  a  mere  repetition  of  that  denial  was  of  no 
possible  moment.    If  the  counsel  had  stated  that  something 
did  occur  between  Fay  and  McKinstry  which  he  wanted  to 
put  before  the  jury,  and  had  explained  what  it  was  so  that 
the  court  could  have  seen  whether  it  tended  to  a  contradic- 
tion,  there  would  have  been  a   basis  for  the  objection, 
though  even  then  the  di£Sculty  would  have  remained  that 
the  disputed  fact  was  immaterial.     It  turned  out,  however, 
that  McKinstry  was  called  by  the  prosecution,  and  on  cross- 
examination   ]*elated,  at  defendant's    request,  the   whole 
transaction  with  Fay.     The   witness  said  that  he  took    the 
deed  frorn  Fay  as  security  for  $500  of  purchase   money 
advanced  bv  him  for  Clark,  and  $500  more  loaned  to  him . 
that  he  sold  the  Fay  property,  and,  when  the  swindle   was 
discovered,  restored  to   Fay  the  balance  of  the  proceeds 
received,  after  deducting  the  $1,000  advanced  to  Clark,  and 
the  interest  thereon.    The  transaction  was  thus   disclosed. 
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and  whether  it  amounted  to  a  settlement,  and  so  contra- 
dicted Fay,  was  a  question  which  the  defendant's  counsel 
was  at  liberty  to  argue.  Whether  material  or  not,  the 
facts  sought  were  furnished,  and  the  defendant  had  the  full 
benefit  of  all  possible  inferences  to  which  they  led.  We  do 
not  think  there  was  error  in  the  ruling,  but  if  there  was  it 
was  fully  cured. 

No  error  was  committed  in  accepting  the  juror  Fairbanks 
as  impartial  and  competent ;  in  directing  the  prisoner  to  be 
tried  separately  from  the  others  indicted  with  him ;  nor  in 
refusing  to  restrict  and  narrow  the  cross-examination  of  the 
defendant. 

Although  the  juror  had  an  impression  as  to  the  guilt  or 
innocence  of  the  prisoner,  he  testified  that  he  would  be  gov- 
erned by  the  evidence,  and  his  previous  impression  would 
not  influence  his  verdict.  He  added  his  belief  that  he  could 
render  an  impartial  verdict  according  to  the  evidence  ;  and 
on  further  examination  he  said  he  would  give  the  prisoner  the 
benefit  of  every  reasonable  doubt,  and  acquit  him  if  such 
doubt  existed.  The  juror  was  competent  within  the  estab- 
lished rule. 

The  right  of  the  prosecution  to  try  the  prisoner  separately 
is  fixed  by  statute.     Code  Grim.  Pro.,  §  462. 

While  the  cross-examination  of  the  prisoner  was  protracted 
and  severe,  we  do  not  discover  that  the  limitations  of  the 
law  were  exceeded  by  asking  if  he  had  been  accused  or 
charged  with  anything  criminal  or  disgraceful.  The  general 
history  and  mode  of  life  of  the  witness  threw  light  upon 
his  character  and  his  degree  of  intelligence  and  business  ex- 
perience :  while  his  other  dealings  with  the  Ulster  county 
tract  bore  strongly  upon  his  attempted  explanation,  and 
were  important  facts  in  judging  of  its  truth.  How  far  such 
an  examination  may  be  carried  is  necessarily  very  much  in- 
the  discretion  of  the  court,  and  we  do  not  think  that  such 
discretion  was  unwisely  exercised* 
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Several  other  objections  have  been  examined,  bat  do  not 
strike  us  as  needing  discussion. 

The  judgment  should  be  affirmed* 

All  concur,  except  RuGiSB,  C.  J.,  not  sitting,  and  Milleb, 
J^  absent. 


The  Thibd  National  Bank  of  Buffalo,  Appellant,  v. 
LuciEN  T.  Cobnes  et  aL<y  Respondents. 

CauH  of  Appeals,  June  25,  1886.   . 

1.  QftesHon  of  fact, — ^Where  the  question  is  one  solely  of  fact,  is  decided 

by  the  referee  in  favor  of  the  defendant,  and  reviewed  by  the 
general  term  with  the  same  result,  that  conclusion,  if  entirely 
possible  and  reasonable  upon  some  views  of  the  evidence,  must 
prevaU. 

2.  Is9ue.  Not  raised  by  pleadings. — The  defendant  is  not  called  upon  to 

meet  and  answer  a  cause  of  action,  not  only  absent  from  the  plead- 
ings, but  entirely  inconsistent  with  their  cdlegations. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  for  the  defendants. 

Adelbert  Moot^  for  appellant. 

F.  a.  Perkins^  for  respondents. 

Per  Curiam. — The  question  in  this  case  was  solely  one 
of  fact.  Whether  the  conveyance  assailed  was* made  with 
intent  to  hinder,  delay  and  defraud  the  creditors  of  the 
grantor,  or  was  made  without  such  intent  and  in  good  faith, 
depended  upon  the  circumstances  surrounding  the  transac- 
tion, the  credit  to  be  given  to  the  witnesses,  and  the  infer- 
ences proper  to  be  drawn.  The  question  of  fact  decided  in 
favor  of  the  defendant  by  the  referee  was  reviewed  by  the 
general  term  with  the  same  result,  and  that  conclusion,  en- 
tirely possible  and  reasonable  upon  some  views  of  the  evidence, 


168  PAIGE  V.  WARING. 

Statement  of  the  Case. 

must  prevail.  We  discover  no  question  of  law  in  the  case 
unless  it  be  over  the  contention  that  the  conveyance  may  be 
deemed  in  trust  for  the  benefit  of  the  grantor  beyond  the 
cost  of  his  support,  and,  as  to  the  overplus,  open  to  the  as* 
sault  of  creditors.  No  such  issue  was  raised  by  the  plead- 
ings or  in  any  manner  tried;  but,  on  the  contrary,  the 
theory  of  the  complaint  was  that  the  deed  was  fraudulent 
and  void  instead  of  being  valid  and  good.  The  defendant 
was  not  called  upon  to  meet  and  answer  a  cause  of  action 
not  only  absent  from  the  pleadings,  but  entirely  inconsistent 
with  their  allegations. 

The  judgment  must  be  affirmed,  with  oosteu 

All  concur. 


David  S.  Paigb,  Respondent,  v.  EDMmn)  Wabhstg,  Exe- 
cutor, etc..  Appellant. 

C&urt  of  Appeals,  October  6, 1886. 
Affirming  86  Hun,  643,  Mem. 

Adverse  poaeeaaion, — In  an  action  to  recover  oertain  awards  made  to 
**  unknown  owners  "  for  the  taking  of  certain  land  in  the  city  of  Kew 
York,  where  plaintiff  bases  hie  claim  to  the  awards  on  adverse 
possession,  it  is  incumbent  upon  him  to  prove  that  the  land  waa 
«*  usually  cultivated  or  improved,"  or  that  it  was  "  protected  by  a 
substantial  inclosure ;  and,  where  the  appellate  court  is  satisfied 
that  there  is  some  evidence  from  which  the  Jury  can  find  that  both 
of  the  conditions  mentioned  were  met  during  a  period  of  more 
than  twenty  years  preceding  the  date  of  the  awards,  it  wlU  affirm 
a  judgment  founded  on  plaintiffs  claim  x>f  adverse  possession. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  affirming  a  judgment  in  favor  of  the  plaintiff. 

IT.  JET.  Anderson^  for  appellants. 
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John  E.  Burrill^  for  respondent. 

Earl,  J. — ^This  case  has  been  here  once  before,  (76  N.  Y. 
463),  and  the  most  important  legal  questions  involved  were 
then  settled.  The  action  was  brought  to  recover  certain 
awards  made  to  "  unknown  owners "  for  the  taking  of 
certain  lands  in  the  city  of  New  York  for  the  opening  of 
Madison  avenue,  which  awards  were  paid  by  the  city  to 
defendants*  testator,  upon  his  claim  to  be  the  owner  of  the 
land.  Both  parties  claim  the  land  taken,  by  title  derived 
from  Peter  Poillon.  His  conveyance  of  the  land  in  the 
chain  of  plaintiffs  title  was  made  June  21,  1827,  and,  if 
that  conveyance  had  been  at  once  recorded,  there  is  na 
dispute  but  that  plaintiffs  title  to  the  land  and  the  awards 
would  have  been  perfect.  But  the  infirmity  in  his  title 
arises  from  the  fact  that  that  conveyance  was  not  recorded 
until  August  15, 1867.  Poillon's  conveyance  of  the  land  in 
Waring's  chain  of  title  was  dated  January  29,  1861,  and 
recorded  the  next  day ;  so  that  the  defendants  have  the  best 
record  title,  and,  if  there  were  nothing  more,  their  title  to 
the  money  awarded  for  the  land,  and  paid  to  their  testator, 
would  have  been  perfect. 

There  is  no  evidence  that  any  of  the  persons  under  whom 
the  defendants  claim  were  ever  in  the  possession  of  the 
land,  or  ever  exercised  any  acts  of  ownership  over  the  same. 
But  the  plaintiff  claims  that  his  grantor  was  in  the  actual^ 
open,  notorious  possession  of  the  land,  by  his  tenant,  in 
January,  1861 ;  and  hence  that,  without  the  rule  laid  down 
in  Brown  v.  Volkening  (64  N.  Y.  76),  and  other  cases,  there 
was  constructive  notice  to  Poillon's  grantee,  at  that  time, 
of  the  prior  unrecorded  deed,  and  of  the  rights  acquired 
thereunder.  He  also  claims  that  for  more  than  twenty 
years  before  the  land  was  taken  by  the  city,  and  the  awards 
made,  he,  and  those  under  whom  he  claims,  were  in  the 
actual  possession  of  the  land,  claiming  under  the  convey- 
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ance  from  Poillon,  and  hence  that  his  title  to  the  award 
was  perfect  on  that  account. 

The  persons  who  knew  most  about  the  facts  relating  to 
the  possession  were,  at  the  trial  of  this  action,  dead,  and 
hence  the  evidence  as  to  such  possession  was  not  as  certain 
and  definite  as  could  be  desired.  But  it  was  submitted  to 
the  jury  under  instructions  as  to  the  law  which  we  must, 
in  the  absence  of  the  charge  or  any  exceptions  thereto, 
assume  to  have  been  proper  and  satisfactory,  and  their  yer- 
dict  in  fayor  of  the  plaintiff  must  be  regarded  as  conclusiye, 
80  far  as  there  was  any  eyidence  upon  which  it  could  be 
based. 

To  make  out  the  adverse  possession  in  this  case,  it  was 
incumbent  upon  the  plaintiff  to  prove  that  the  land  was 
"  usually  cultivated  or  improved,"  or  that  it  was  "  protected 
by  a  substantial  inclosure."  2  R.  S.  294 ;  Code  Pro.,  §  83 ; 
Code  Civil  Pro.,  §  870.  Here,  without  going  particularly 
into  the  evidence,  we  are  satisfied  that  there  was  some  evi- 
dence from  which  the  jury  could  find  that  both  of  the  con- 
ditions mentioned  was  satisfied  during  a  period  of  more 
than  twenty  years  preceding  the  date  of  the  awards,  and 
that  plaintiff's  claim  of  adverse  possession  was  therefore 
well  founded. 

Without,  therefore,  determining  whether,  at  the  date  of 
the  second  deed  of  Poillon,  to-wit,  January,  29, 1861,  plaint- 
iff's grantor  was  in  the  open,  notorious,  and  actual  posses- 
sion of  the  land,  within  the  meaning  of  the  case  of  Brown 
V.  Volkening,  and  other  cases  cited,  we  are  of  opinion  that, 
for  the  reasons  stated,  the  judgment  should  be  affirmed, 
with  costs. 

All  concur,  except  Millee,  J.,  absent. 
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Fbedebiok  MgLeweb,  Respondenlb,  v.  Bolton  Hall  et 

al.^  Appellants. 

C<yurt  of  Appeals,  October  B,  1886. 

1.  Parbiershlp,  lAdbUity, — In  order  to  hold  defendants  as  partners  with 

a  corporation  to  which  goods  had  been  sold,  where  they  were  not 
such  inter  sese,  it  is  necessary  for  the  plaintiff  to  show  that  defen- 
dants held  themselves  out  as  copartners  with  the  corporation  and 
that  the  corporation  obtained  credit  on  that  account. 

2.  Same.— The  court  of  appeals  has  decided,  in  Oassidy  v.  Hall,  97  N.  Y. 

159,  that  the  written  agreement  between  the  defendants  and  the 
corporation  which  forms  the  basis  of  this  action  does  not  make 
them  copartners,  or  liable  as  such ;  and  in  this  case  holds  that 
upon  the  question  of  partnership  no  substantial  ground  of  differ- 
ence exists  between  that  and  the  present  case. 
S.  Same.  Pleadings. — ^Where  the  complaint  sets  up  a  cause  of  action 
against  the  defendants  either  as  copartners  inter  sese,  or  as  hold 
ing  themselves  oat  as  such,  the  admission  in  evidence  of  a  prom- 
ise, original  or  collateral,  by  the  defendants  to  pay  for  the  goods 
sold  and  delivered  to  the  corporation,  against  their  objection,  is 
error,  and,  without  an  amendment  of  the  complaint,  proof  of  the 
defendants'  liability,  founded  upon  a  basis  other  than  that  stated 
in  the  pleadings,  cannot  be  given  and  acted  upon  to  sustain  the 
nnpleaded  cause  of  action. 

Action  brought  by  the  plaintiff  against  Hall,  Nicoll  & 
Granbery,  and  the  United  States  Reflector  Company,  claim- 
ing that  said  firm  were  copartners  with  said  company,  and 
as  such  jointly  liable  for  the  claim  set  up  in  the  complaint. 

The  claim  on  the  trial  was  sought  to  be  sustained  prin- 
cipally upon  the  following  written  agreement  between  the 
firm  of  Hall,  Nicoll  &  Granbery  and  the  United  States 
Reflector  Company. 

"  This  agreement,  made  and  entered  into  in  the  city  of  New 
York,  this  22d  day  of  April,  1880,  between  Bolton  Hall,  Ben- 
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jamin  Nicoll  and  David  W.  Graiibeiy,  all  of  the  city  of  New- 
York,  composing  the  firm  of  Hall,  Nicoll  &  Granbery,  parties 
of  the  first  part,  and  the  United  States  Reflector  Company, 
a  corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Connecticut,  party  of  the  second 
part,  witnesseth ;  that. 

Whereas^  said  parties  of  the  first  part  contemplate  assum- 
ing the  control  of  the  said  United  States  Reflector  Company, 
when,  if  ever,  they  shall  be  satisfied  that  the  business  of 
said  company  is  a  profitable  one  and  that  it  fully  realizes 
their  expectations ;  and, 

"  Whereas,  it  is  expedient  that  some  arrangements  should 
be  made,  whereby  the  profitableness  of  said  business  may  be 
determined  by  them,  and  the  representations  made  by  said 
company  as  to  the  character  and  volume  of  its  business  may 
be  proven  to  the  satisfaction  of  the  said  parties  of  the  first 
part: 

'^  Now,  therefore,  in  consideration  of  the  premises  and  of 
the  mutual  promises,  covenants  and  agreements  each  to  and 
with  the  other  made  as  hereinafter  set  forth,  and  of  the  sum 
of  one  dollar  each  to  the  other  in  hand  paid,  the  parties  to 
this  agreement  do  covenant,  promise  and  agree  to  and  with 
each  other  in  the  way  manner  and  form  foUowing,  to  wit : 

First  The  said  parties  of  the  first  part  shall  furnish  the 
money  necessary  to  execute  the  orders  of  The  United  "States 
Reflector  Company  for  goods  manufactured  and  to  be  man- 
ufactured by  it,  in  accordance  with  the  claims  and  specifi- 
cations of  any  and  all  the  letters  patent  to  it  belonging  or 
otherwise,  by  making  advances  of  money  to  said  company 
on  such  of  said  orders  as  they,  the  said  parties  of  the  first 
part,  shall  approve  of ;  and  when  and  so  long  as  the  said  the 
United  States  Reflector  Company  shall  be  indebted  to  the 
said  parties  of  the  first  part  for  money  paid  to  it  by  their 
said  firm  in  discounting  the  bills  and  notes  of  said  company, 
received  by  it  in  the  ordinary  course  of  business,  as  set 
forth  in  section  5  of  this  agreement,  then  in  that  case  it  shall 


McLEWEE  V.  HALL.  ]  73 

Statement  of  tbe  Case. 

be  obligatory  upon  said  company,  and  the  said  company  does 
hereby  covenant,  promise  and  agree  to  allow  the  said  parties 
of  the  fii*st  part  at  their  option  to  make  such  advances  on 
each  and  every  order  that  it  may  receive  for  its  manufactured 
and  to  be  manufactured  goods  and  to  submit  each  and  every 
order  to  said  firm  for  that  purpose,  and  to  pay  for  such  ad- 
vance as  hereinafter  set  forth ;  but  when  and  so  long  as  the 
said  the  United  States  Reflector  Company  shall  be  indebted 
to  the  said  parties  of  the  first  part  for  money  paid  to  it  by 
said  firm,  in  discounting  the  bills  and  notes  of  said  company, 
as  set  forth  in  said  section  five  of  this  agreement,  then  in 
that  case  it  shall  not  be  obligatory  upon  said  company  to 
allow  said  parties  of  the  first  part  to  make  such  advances ; 
but  the  said  company  may  at  its  option  apply  to  said  firm 
for  that  purpose. 

^^  Second.  The  said  the  United  States  Reflector  Company 
shall  and  will  assign,  transfer  and  set  over  to  said  Hall, 
NicoU  &  Granbery,  at  the  time  any  such  advance  is  made, 
the  bill  or  order  upon  which  they,  the  said  parties  of  the  first 
part,  shall  make  such  an  advance  as  herein  above  set  forth, 
with  full  power  to  collect  and  sue  for  the  saiAe  and  to  re- 
ceipt therefor  on  collection. 

^^  Third.  The  said  parties  of  the  first  part  shall  in  all  cases 
collect  eveiy  bill  or  order  so  assigned  to  them  as  aforesaid, 
and  upon  which  they  have  made  an  advance  to  said  com- 
pany as  herein  above  stated ;  and  out  of  the  money  arising 
from  the  payment  thereof  the  said  parties  of  the  first  part 
shall  retain  the  amount  advanced  by  them  thereon  as  herein 
above  mentioned,  together  with  six  per  cent  interest  thereon 
from  the  date  of  such  adyance,  and  in  addition  thereto  the 
amount  of  twenty-five  per  cent  of  the  face  of  every  such  bill 
or  order  where  the  profits  to  the  said  company  on  the  cost 
of  making  up  the  bill  or  order  is  100  per  cent,  and  in  the 
same  proportion  when  the  said  profit  is  less ;  but  in  no  case 
the  said  parties  of  the  first  part  shall  receive  less  than  ten 
per  cent  on  the  amount  advanced  by  them  in  addition  to  the 
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amount  so  advanced  on  any  bill  or  order  as  hereinbefore 
mentioned. 

"  Fourth.  If  the  said  company  shall  have  on  hand  materials 
sufficient  to  make  up  the  whole  or  part  of  any  or4er  or 
orders,  the  said  parties  of  the  first  part  will  advance  to  the 
said  company  on  the  said  material,  estimated  according  to 
its  market'value,  money  sufficient  to  execute  said  order  or 
orders  on  the  same  terms,  at  the  same  rates  and  in  the  same 
method  as  stated  in  the  first,  second  and  third  articles  of 
this  agreement. 

"  Fifth.  The  said  parties  of  the  first  part  shall  and  will 
discount  all  such  notes,  bills,  checks,  drafts  and  accounts 
belonging  to  said  the  United  States  Reflector  Company  and 
received  by  it  in  the  ordinary  and  usual  coui'se  of  its  business 
as  they,  the  said  parties  of  the  first  part,  shall  approve  of, 
but  not  otherwise,  at  the  rate  of  six  per  cent  per  annum. 

"  Sixth,  The  said  the  United  States  Reflector  Company 
shall  and  will  not,  during  the  continuance  of  this  agreement 
borrow  money  on  their  orders  or  order  for  the  goods  manu* 
factured  or  to  be  manufactured  by,  under  and  in  accordance 
with  any  letters  patent  to  it  belonging  or  otherwise,  or  allow 
its  bills  or  notes  to  be  discounted  by  any  person  or  pei'sons 
whomsoever  other  than  the  said  parties  of  the  first  part. 

^^  Seventh.  This  agreement  shall  be  terminated  at  any  time 
whatsoever,  at  the  pleasure  and  option  of  the  said  parties 
of  the  first  part,  by  a  written  notice  to  the  company  to  that 
effect,  served  on  its  treasurer ;  and  on  the  service  of  said 
notice,  in  the  way  and  manner  aforesaid,  this  agreement 
shall  then  cease  and  determine,  and  the  parties  of  the  first 
part  hereto  shall  be  absolutely  and  forever  discharged  and 
released  from  any  obligation  or  liability  hereby  created,  ex- 
cept that  they,  the  said  parties  of  the  first  part,  shall  haye 
the  right  and  they  are  hereby  empowered  to  collect  any 
bill  or  order  upon  which  they  have  advanced,  as  provided 
in  the  first  article  of  this  agreement,  and  which  may  not 
have  been  collected  by  them  at  the  time  of  the  termination 
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of  this  agreement  as  hereby  provided,  and  to  receive  and  to 
retain  out  of  the  proceeds  of  said  collection  the  amounts 
which,  under  the  third  article  of  this  agreeipent  they  are 
entitled  to. 

"  Eighth.  Unless  sooner  terminated  as  hereinbefore  pro- 
vided, this  agreement  shall  continue  in  full  force  and  effect 
until  the  first  day  of  February,  1881,  and  be  binding  on  the 
parties  hereto  and  their  legal  representatives  and  successors. 


j> 


Judgment  was  entered  for  plaintiff  upon  a  verdict,  and 
the  defendants  Hall,  Nicoll  &  Granbery  appealed  to  the 
general  term  of  the  court  of  common  pleas,  where  the  judg- 
ment was  a£5rmed,  from  which  the  said  defendants  again 
appealed. 

Williams  ^  Scott^  for  appellants. 

F.  M.  Littlefield^  for  respondent. 

FiKGH,  J. — This  action  was  brought  against  the  defend- 
ants, as  copartnei's,  doing  business  as  such  under  the  name 
and  style,  as  a  firm;  of  the  United  States  Reflector  Com- 
pany. Unless  such  a  copartnership  in  fact  existed,  or  was 
so  represented  to  exist,  as  to  involve  liability  to  third  persons 
dealing  upon  the  faith  of  the  representations,  the  cause  of 
action  pleaded  was  wholly  unproved,  and  judgment  should 
have  gone  for  the  appellants.  The  actual  relation  existing, 
by  their  mutual  agreement,  between  the  firm  of  Hall, 
Nicoll  &  Granbery  and  the  corporation  organized  and 
known  as  the  United  States  Reflector  Company  was  proved 
upon  the  trial.  That  agreement  was  in  writing,  entirely 
undisputed,  and  there  is  no  pretense  that,  as  between  the 
firm  and  the  corporation,  any  other  agreement  establishing 
their  ^relations  inter  aese  was  at  any  time  made.  We  have 
already  decided  that  the  contract  referred  to  did  not  make 
the  firm  and  the  corporation  copartners,  and  liable  as  such. 
Cassidy  v.  Hall,  97  N.  T.  169.     The  plaintiff,  therefore, 
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under  his  pleadings  could  only  recover  upon  the  gpound 
that,  although  not  in  fact  partners,  yet  Hall,  NicoU  & 
Granbery  held  themselves  outtas  such,  and  the  Reflector 
company  obtained  credit  on  that  account.  The  fact  relied 
upon  were  very  nearly  those  which  in  Cassidy  v.  Hall  we 
held  to  be  insufficient.  They  do  show  a  sale  to  the  corpo- 
ration upon  the  verbal  guaranty  of  the  firm,  the  former 
being  principal  debtor  and  the  later  surety,  or  the  reverse, 
but  they  do  not  show,  or  tend  to  prove,  a  representation  of 
an  existing  copartnership. 

The  plaintiffs  examined  George  Bridge,  who  was  in  the 
employ  of  the  corporation,  and  who  applied  to  purchase  for 
it  the  cross  and  gas  fixtures  sued  for.  Before  attempting 
the  purchase,  the  witness  told  Hall  that  no  One  would  trust 
the  Reflector  company,  to  which  Hall  replied :  "  You  must 
tell  everybody  the  same  as  I  have  told  you :  we  are  the  Re- 
flector company."  This  indicated  no  partnership.  It  sug- 
gested something  quite  different.  The  inference  which 
it  justified  was  that  the  firm  had  become  the  owners  of 
the  corporation,  and  were  sustaining  its  credit,  but  not  that 
a  copartnership  had  been  formed.  The*  witness  further  ex- 
plained that  he  was  authorized  by  Hall  to  say  that  the  cor- 
poration was  "  now  in  good  condition,"  and  that "  Hall, 
NicoU  &  Granbery  were  its  backers."  These  representa- 
tions were  made  to  plaintiff,  but  he  declined  to  sell  upon 
them.  In  some  form,  he  evidently  wanted  the  direct 
responsibility  of  the  firm,  and  was  unwilling  to  sell  without 
it.  Finally  Bridge,  by  the  authority  of  Hall,  promised 
that,  the  firm  should  pay  the  bill,  and  thereupon  the  sale 
was  made.  The  goods  were  delivered  to  the  Reflector  com- 
pany, charged  to  it,  and  the  bill  sent  to  it  for  payment. 
Many  letters  from  Hall  to  Bridge  were  produced.  They 
showed  a  continuous  interference  by  the  firm  witti  the 
management  of  the  business  of  the  corporation,  but  an 
interference  natural  and  proper  under  the  written  agree- 
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ment,  which  contemplated  an  effort  to  restore  the  com- 
pany's prosperity  and  build  up  its  business. 

The  plaintiff  himself  was  called,  and  gave  his  version  of 
the  representations  leading  to  the  sale.  These  were  that 
the  Reflector  company  was  backed  and  owned  by  Hall, 
NicoU  &  Granbery,  and  was  in  good  condition ;  that  they 
controlled  its  business  and  furnished  the  money ;  and  that, 
if  he  sold  to  it,  he  should  have  his  pay.  The  effort  was  to 
bolster  up  its  credit  by  an  assurance  of  the  firm's  interest 
in  it  and  determination  to  aid  it ;  but  there  was  not  a  word 
leading  to  any  inference,  or  encouraging  any  belief,  that 
the  firm  and  the  corporation  had  formed  a  copartnership 
which  was  to  be  the  proposed  purchaser.  On  cross-exam- 
ination he  shows  that  he  perfectly  understood  the  real 
relation  existing,  and  was  not  misled  by  even  the  sugges- 
tion of  a  partnership.  He  says :  *^  I  asked  Bridge  what 
relation  Hall,  Nicoll  &  Granbery  were  to  the  Reflector  com- 
pany and  where  they  were  getting  their  money ;  and, 
Nicoll  &  Granbery,  if  they  became  security  for  the  cross.** 
Bridge  answered  that  they  controlled  the  company,  not  that 
they  were  partners  in  it ;  that  all  orders  were  submitted  to 
them ;  that  bills  were  paid  and  collected  by  them  ;  that  they 
bought  for  the  company,  and  reimbursed  their  advances 
from  collections  made  by  them.  Other  circumstances  and 
incidents  were  shown,  most,  if  not  all,  of  which  were  con- 
sidered by  us  in  the  Cassidy  Case.  Upon  the  question  of 
partnership,  we  are  unable  to  see  any  substantial  ground 
of  difference  between  that  case  and  the  present  one. 

But  there  is  another  and  graver  question  involved, 
although  not  raised  in  the  appellant's  brief.  The  firm  did 
promise  to  pay  this  debt  as  an  inducement  to  the  sale  by 
the  vendors.  Whether  that  promise  was  original  or  col- 
lateral, and  whether  the  firm  may  not  have  become  princi- 
pal debtors  for  the  goods,  is  a  very  serious  inquiry  upon 
the  evidence.     Apparently,  that  is  the  question  which  the 

court  submitted  to  the  jury  upon  the  facts,  and  although 

12 
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outside  of  the  pleadings,  it  was  covered  by  the  proof.  But 
to  that  proof  an  objection  was  interposed  by  the  defendants. 
When  the  promise,  "We  will  pay  that  bill,'^  was  first 
sworn  to  by  Bridge,  the  defendant's  counsel  moved  to  strike 
it  out  upon  the  ground  that  the  wliole  theory  of  the  action 
was  a  partnership ;  that  what  Hall  said  tending  to  induce 
the  belief  was  pertinent,  but  the  promise  sworn  to  "  seems 
without  the  limits  of  the  pleadings."  The  court  admitted 
the  evidence,  "  as  against  Hall,"  and  the  defendants  ex- 
cepted. The  promise  to  pay,  even  if  original,  was  thus 
admitted  only  as  against  Hall,  and  the  ruling  cannot  stand 
as  a  basis  of  the  firm's  liability  as  purchasers  and  original 
debtors.  The  question  of  pleading  was  squarely  raised,  and 
thereafter,  without  an  amendment  of  the  complaint,  proof 
of  the  firm's  liability,  founded  upon  a  basis  other  thaxT  that 
stated  in  the  pleadings,  could  not  be  given  and  acted  upon 
to  sustain  the  unpleaded  cause  of  action.  The  admission 
of  the  evidence  was  error  which  can  only  be  cured  by 
deeming  the  promise  to  pay  merely  evidence  bearing  upon 
the  question  of  partnership  ;  and  although  quite  singularly 
the  coui't  submitted  this  unpleaded  cause  of  action  to  the 
jury,  stating  the  inquiry  to  be  whether  "  Hall  meant  him- 
self to  be  the  purchaser,  together  with  the  United  States 
Reflector  Company ;  "  and  adding  that,  if  the  jury  so  found, 
^'  the  plaintiff  would  be  entitled  to  a  verdict  because  the 
goods  were  sold  not  only  to  the  United  States  Reflector 
Company,  but  to  Mr.  Hall,"  and  although  this  charge 
evoked  no  objection  or  exception  from  the  defendant,  yet 
we  cannot  ignore  the  fact  that  the  evidence  to  sustain  this 
unpleaded  liability  was  objected  to  for  that  reason,  and  its 
erroneous  admission,  both  as  against  the  firm  and  as 
against  Hall,  cannot  be  resorted  to  even  to  save  what  may 
be  a  very  just  verdict.  Possibly,  on  a  new  trial,  the  plead- 
ings, may  be  so  amended  as  to  prevent  the  very  serious 
question  of  the  primary  liability  of  the  firm  outside  of  a 
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partnership,  but,  as  the  case  stands,  the  judgment  rendered 
was  erroneous. 

Judgment  reversed ;  a  new  trial  granted  ;  costs  to  abida^ 
the  event. 

All  concur,  except  Milleb,  J.,  absent. 


Maby  Maguibe,    as    Adminstratrix,    etc.,    Respondent^ 

t;.  Geobgb  Selden,  Appellant. 

Court  Q/'Appeate,  October  5,  1886. 
AlBbrming  34  Hun,  631,  Mem. 

BSBtoppd, — Statements  made  to  a  third  person,  and  not  to  the  defend- 
ant, nor  to  be  oommunioated  to  him,  nor  intended  to  influenoe 
his  conduct,  however  understood,  cannot  be  extended  beyond  the 
party  to  the  transaction  in  relation  to  which  they  were  made,  nor 
operate  as  an  estoppel  in  favor  of  the  defendant. 

Action  brought  to  foreclose  a  mortgage. 

Appeal  from  the  general  term  of  the  supreme  court, 
affirming  a  judgment  of  the  special  term  in  fiivor  of  the 
plaintiff. 

Ustes  ^  Barnard^  for  appellant. 

Charles  J.  Patterson^  for  respondent. 

Danfobth,  J. — The  execution  and  validity  of  the  bond 
and  mortgage  wore  admitted,  and  the  first  question  upon  the 
trial  was,  whether  the  sum  secured  by  it  had  been  paid. 
That  was  determined  against  the  defendant  by  the  trial 
judge,  and  his  decision  is  not  now  controverted.  It  appeared^ 
however,  that  the  defendant,  with  intent  to  have  it  applied 
upon  the  mortgage,  delivered  money  sufficient  to  make  the 
payment  to  one  Evans,  under  the  belief  that  he  was  agent 
for  the  plaintiff  and  authorized  to  receive  it ;  and  the  prin- 
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cipal  point  now  made  is,  that  the  evidence  required  the 
judge  to  find  from  the  words  and  conduct  of  the  plaintiff, 
that  she  induced  the  belief  on  which  the  defendant  acted, 
and  so  was  estopped  from  denying  that  the  payment  to 
Evans  was  as  to  the  defendant  sufficient  to  discharge  the 
debt.  This,  too,  was  a  question  of  fact  to  be  determined  by 
the  trial  judge,  and  upon  it  he  found  against  the  defendant. 

The  general  term  were  of  opinion  that  his  conclusion  was 
justified  by  the  case  made,  and  we  think  the  testimony  per- 
mits no  other  result.  The  mortgage  was  executed  in  May, 
1875,  to  mature  on  the  30th  of  August,  1876,  with  interest 
payable  semi-annually ;  the  plaintiff  as  administratrix,  be- 
came its  owner  in  July,  1876,  the  defendant  resided  in 
Pennsylvania,  and  before  October  28,  1881,  bought  the 
premises  of  one  Lyons,  subject  to  the  mortgage;  Mykoff 
brothers  were  the  agents  of  Lyons,  in  the  fall  of  1881,  and 
at  his  request  one  of  that  firm  called  upon  Mi^.  Maguire  to 
see  if  she  wanted  the  principal.  ^^  She  said  she  didn't  want 
the  principal,  she  wanted  the  interest."  ^'  I  asked  her,"  he 
says,  ^^  if  she  held  the  mortgage ;  she  said  she  did ;  then  I 
asked  her  again  about  the  principal,  and  she  replied  she 
didn't  know  much  about  that,  also  that  she  didn't  know 
much  about  the  papers,  as  Mr.  Evans  had  charge  of  them/' 

Asked  by  defendants'  counsel:  *^When  you  asked  her 
whether  she  wanted  the  principal  or  not  did  she  say  any- 
thing about  seeing  Evans  then,  or  whether  she  had  got  to 
see  him  ?  He  said,  ^^  Tes,  sir ;  I  stated  that  she  said  Evans 
had  charge  of  matters  in  regard  to  receiving  and  collecting 
iuteresyb  always.  In  the  former  part  of  my  statement,  I 
said  that  she  said  she  didn't  want  the  principal,  she  wanted 
the  interest.  I  remember  that  she  said  she  would  have  to 
see  Evans  about  it." 

Lyons  testified,  in  substance,  that  while  his  wife  owned 
the  property,  he  had  a  general  conversation  with  the  plaint- 
iff, in  which  she  said  Evans  was  her  agent,  and  had  her 
papers  and  would  act  for  her.  These  alleged  conversations 
are  denied  by  Mrs.  Maguire. 
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It  is  quite  immaterial  to  inquire  who  of  these  witnesses 
should  be  credited. 

The  trial  judge  has  found  that  Evans  was  not  in  fact  the 
agent  of  the  plaintiff  for  the  purpose  of  receiving  the  prin- 
cipal of  the  mortgage ;  that  he  did  not  have  the  bond  and 
mortgage,  and  that  the  defendants  were  not  misled  to  the 
contrary,  by  anything  the  plaintiff  said  or  did.  But  how- 
ever the  plaintiff's  statements,  as  testified  to  by  the  defend- 
ants' witnesses,  are  interpreted,  they  cannot  help  his  case. 
They  were  not  made  to  the  defendant,  nor  were  they  made 
to  be  communicated  to  him.  It  so  happened  that  Mykoff 
afterward  was  employed  by  the  defendants.  That  was  aa 
accidental  circumstance,  not  anticipated  by  the  plaintiff, 
and  not  sufficient  to  give  the  character  of  an  estoppel  to 
her  statements,  in  favor  of  the  defendants.  They  were  not 
intended  to  influence  his  conduct,  and  however  understood, 

could  not  be  extended  beyond  the  party  to  the  transaction 
in  relation  to  which  they  were  made.  Mayenborg  v. 
Haynes,  50  N.  Y.  675.  They  were  competent  as  evidence, 
but  could  have  no  greater  effect.  Some  exceptions  have  been 
argued,  but  they  seem  to  us  without  merit. 
The  judgment  should  be  affirmed. 

AU  concor,  except  Millbe,  J.,  absent. 


182  PEOPLE  OF  STATE  OF  N.  Y.  v.  DRUSE. 


statement  of  the  Case. 


Thb  People  of  The  State  of  New  Yobe,  Respondent, 

V.  RoxAiiAKA  Dbuse,  Appellant. 

Cawrt  of  Appeals,  October  26,  1886. 
Afflrmlng  41  Hun,  640,  Mem. 

Musrder,  Skoamina^tiMi  of  witness, — ^The  trial  oourt,  upon  a  criminal  trial, 
may,  In  Its  discretion,  after  a  witness  has  detailed  the  Incidents 
of  the  transaction  without  Interruption,  permit  the  district  at- 
torney to  call  his  attention  to  the  particular  facts,  In  case  It  care- 
fully guards  and  protects  the  legal  rights  of  the  defendant  In  the 
examination. 

9.  Same,  Eoideaoe. — On  the  trial  of  an  Indictment  for  murder,  the 
defendant,  in  support  of  his  claim  that  the  homicide  was  com- 
mitted in  self-defense,  can  not  be  permitted  to  show  that  the 
deceased  treated  his  domestic  animals  with  cruelty.  He  may, 
after  giving  evidence  tending  to  prove  self-defense,  follow  It  by 
proof  of  the  general  reputation  of  the  deceased  for  quarrelsome- 
ness and  violence ;  but  he  Is  confined  to  proof  of  general  reputa- 
tion, and  evidence  of  specific  acts  of  violence  toward  third  persons 
Is  inadmissible. 

8.  Same,  Confessum, — ^The  confession  of  a  defendant,  not  made  under 
the  Influence  of  fear  produced  by  threats,  nor  upon  any  promise 
of  immunity  from  prosecution.  Is  voluntary  though  made  when 
under  arrest,  and  is  admissible  against  him  on  a  criminal  trial, 
within  the  general  rule  prescribed  by  section  395,  of  the  Code  of 
Criminal  Procedure. 

4.  Sam^.  Ehndence, — ^Evidence  to  show  that  the  deceased  robbed 
his  father,  when  In  his  coffin,  of  his  grave  clothes,  and  wore  them 
at  his  funeral,  is  wholly  Irrelevant  and  Immaterial,  on  the  trial  of 
an  indictment  for  murder. 

6.  Practice.  Review. — ^Where  the  general  term  has  affirmed  a  conviction 
of  murder,  the  only  questions  coglnzable  In  the  court  of  appeals 
are  those  arising  upon  exceptions  taken  In  the  course  of  the  pro- 
ceedings. 

Action  in  which  the  defendant  herein  was  indicted  and 
convicted  of  the  crime  of  mnrder  in  the  first  degree. 

Appeal  from  a   judgment  of  the  general  term   of  the 
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supreme  court,  affirming  a  conviction,  at  the  oyer  and  ter- 
miner, of  the  crime  of  murder. 

S.  D.'Luce^  for  appellant. 

Eugene  E.  Sheldon^  for  respondents. 

Andrews,  J. — The  defendant  was  convicted  at  the  oyer 
and  terminer  in  Herkimer  county,  on  the  6th  day  of  Octo- 
ber, 1885,  of  the  murder  of  her  husband,  William  Druse, 
ill  the  town  of  WaiTen,  in  that  county,  on  the  18th  day  of 
December,  1884.  The  general  term  has  affirmed  the  con- 
viction, and  the  only  questions  cognizable  in  this  court  are 
those  arising  upon  exceptions  taken  in  the  coui'se  of  the 
proceedings.  People  v.  Boas,  92  N.  Y.  560 ;  People  v. 
Guidici,  100  id.  608. 

It  is  not  disputed  that  the  deceased  came  to  his  death  by 
the  act  of  the  defendant.  The  only  defense  attempted  to 
be  made  on  the  trial  was  justifiable  homicide.  The  history 
of  the  transactions  at  the  house  of  Druse  on  the  day  of  the 
homicide,  as  narrated  by  the  witnesses  on  the  part  of  the 
people,  discloses  one  of  the  most  remarkable  tragedies  to  be 
found  in  the  annals  of  crime.  The  deceased  was  a  farmer, 
and  lived  with  his  wife  and  their  two  children — Mary,  of 
the  age  of  about  nineteen  years,  and  George,  of  the  age  of 
about  ten  years — on  a  small  farm  in  the  town  of  Warren. 
Frank  Gates,  a  nephew  of  the  defendant,  about  fourteen 
years  of  age,  was  also,  at  the  time  of  the  homicide,  a 
member  of  the  family.  The  husband  and  wife  had  fre- 
quent altercations,  and  their  relations  for  several  years  prior 
to  the  homicide  had  been  very  unpleasant.  He  was  a  shift- 
less farmer,  a  poor  provider,  often  abusive  to  his  family,  and 
the  contracting  by  the  wife  of  small  debts  at  the  stores  for 
clothing  and  supplies  for  herself  and  her  children  was  the 
occasion  of  frequent  quarrels  between  them. 

The  homicide  occurred  on  the  morning  of  the  eighteenth 
of  December,  in  the  kitchen  of  the  house.    The  sole  evi- 
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deuce  of  eye-witnesses  of  the  trausaction  is  that  of  Frank 
Gates,  and  George  Druse,  and  his  sister  Mary.  The  two 
boys  were  sworn  on  the  part  of  the  people,  and  Mary  Druse, 
upon  whose  testimony  alone  the  defense  of  justifiable  homi- 
cide was  sought  to  be  supported,  was  sworn  in  behalf  of  the 
defendant. 

The  testimony  of  the  two  boys  who  differ  as  to  some  of  the 
details,  but  who  agree  in  the  main.facts,  may  be  briefly  stated. 
It  appears  from  their  story  that  the  deceased,  after  having 
done  hid  chores,  came  in  to  his  breakfast,  and  sat  down  at 
the  table  in  the  kitchen,  with  his  back  to  the  stove.  The 
defendant  and  the  two  boys  and  Mary  Druse  were  in  the 
room,  but  were  not  at  the  table.  The  deceased  commenced 
finding  fault  with  the  tea,  adderssing  his  wife  in  harsh  and 
profane  language,  and  complaining  of  the  store  bill.  The 
defendant  went  into  the  buttery  or  parlor,  and  came  out 
with  a  revolver,  which  she  held  under  her  apron.  She  then 
spoke  to  the  boys  in  a  low  tone,  and  told  them  to  go  out 
doors.  They  went  out,  and  George  testified  that  he  heard 
two  or  three  shots.  Frank  Gates  heard  a  noise  as  of  chairs 
being  tipped  over,  but  heard  no  shots.  The  defendant  then 
called  Frank  Gates  into  the  house.  He  came  in,  and  found 
Druse  sitting  in  his  chair,  with  a  rope  around  his  neck ;  and 
the  defendant  required  Frank  to  take  the  pistol,  and  fire  at 
Druse,  using  at  the  same  time  threatening  language.  He 
took  the  pistol,  and  fired  as  directed,  and  after  that  the 
defendant  took  the  pistol  and  fired  again  at  her  husband- 
He  fell  or  was  thrown  from  the  chair,  and  the  defendant 
then  took  an  axe  and  hit  him  on  the  head ;  and  he  said, 
**  Oh  Roxy,  don't !  "  She  then  severed  the  head  from  the 
body,  and  rolled  it  up  in  a  newspaper  or  a  skirt,  and  carried 
it  into  the  parlor.  She  then  directed  the  boys  to  go  up- 
stairs and  bring  down  a  straw  tick,  which  they  did,  and, 
placing  the  body  upon  that,  it  was  dragged  into  the  parlor. 
She  then  sent  the  boys  down  to  a  brush  lot  to  get  a  sharp  axe, 
which  they  brought.     She  had  newspapers  placed  over  the 
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kitchen  windows,  and  set  Frank  Gates  and  her  daughter, 
Mary,  to  watch  them .  She  afterwards  sent  the  boys  out  after 
wood.  They  brought  in  dry  shingles  in  a  clothes  basket 
and  they  were  taken  into  the  parlor.  She  then  sent  Frank 
Gates  to  a  neighbor's  for  matches.  The  day  was  apparently 
spent  by  the  defendant,  assisted  by  her  daughter,  in  cutting 
to  pieces  and  burning  the  body  of  her  husband,  while  in  the 
afternoon  the  boys  amused  themselves  by  playing  checkers. 
The  next  day  the  refuse  in  the  stoves,  containing  the  uncon- 
sumed  portions  of  the  body,  was  collected  and  put  into  a 
box,  which  was  placed  in  a  cutter  and  taken  by  the  defend- 
ant, Mary,  Frank  and  George,  and  dumped  among  some 
bushes  in  a  swamp.  Subsequently  Frank  Gates,  by  her 
direction,  threw  the  axe  and  revolver  into  a  pond,  where 
they  were  found  after  the  arrest  of  the  parties.  The  defend- 
ant represented  to  neighbors  that  her  husband  had  gone  to 
New  York,  and,  to  divert  suspicion,  she  telegraphed  to  a 
fi-iend,  asking,  "  Is  William  there  ?  " 

The  testimony  of  Mary  Druse,  who  was  jointly  indicted 
with  her  mother  for  the  murder,  was  introduced  to  show 
that  her  father  at  the  time  of  the  homicide  had  attacked  her 
mother  with  a  knife,  under  circumstances  which  justified  the 
killing.  It  is  sufficient  to  say  that  her  narration  was  very 
improbable,  and  was  inconsistent  with  some  of  the  conceded 
facts,  and  that  the  jury  disbelieved  her.  The  testimony 
of  the  two  boys  was  confirmed,  as  to  the  main  facts,  by  the 
confession  of  the  defendant  to  the  witness  McDonald. 

It  will  be  seen  from  this  resumS  of  the  principal  facts  that 
there  was  abundant  evidence  to  justify  the  conviction.  The 
evidence  on  the  part  of  the  people  supplied  all  the  elements 
necessary  ^to  the  crime  of  murder  in  the  first  degree.  The 
general  term,  in  a  careful  opinion,  has  examined  the  case 
upon  the  facts  and  the  law,  and  reached  the  conclusion  that 
no  error  was  committed  on  the  trial,  in  which  we  fully 
concur. 

We  shall  content  ourselves  with  a  reference  to  a  few  of 
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the  exceptions,  although  all  of  these  seem  to  be  unsubstan- 
tial,  and  Done  of  the  questions  raise  any  doubt  as  to  the 
coiTectness  of  the  rulings. 

First.  The  court,  in  its  discretion,  properly  permitted  the 
district  attorney  to  call  the  attention  of  the  witnesses  Frank 
Gates  and  George  Druse  to  particular  facts, after  they,  with- 
out interruption,  had  gone  through  the  story  of  the  incidents 
of  the  eighteenth  of  December.  We  think  the  judge  care- 
fully guarded  and  protected  the  legal  rights  of  the  defendant 
in  their  examination. 

Second.  The  court  properly  excluded  the  defendant's 
offer  to  show,  by  the  witness  Van  Evera,  that  the  deceased 
treated  Iiis  domestic  animals  with  cruelty.  The  rule  is  that 
after  evidence  has  been  given  by  a  defendant  tending  to 
show  that  the  homicide  was  committed  in  self-defense,  he 
may  follow  it  by  proof  of  the  general  reputation  of  the 
deceased  for  quarrelsomeness  and  violence.  But  a  defend- 
ant is  confined  to  proof  of  general  reputation,  and  evidence 
of  specific  acts  of  violence  towards  third  persons  is  admissi- 
ble. People  V.  Lamb,  2  Keyes,  371 ;  Eggler  v.  People,  56 
N.  Y.  643 ;  Thomas  v.  People,  67  id.  218.  This  principle 
plainly  excludes  the  evidence  offered. 

Third.  The  confession  of  the  defendant  to  the  witness 
McDonald  was  properly  admitted.  It  was  not  made  under 
the  influence  of  fear  produced  by  threats,  nor  upon  any 
promise  of  immunity  from  prosecution,  and  was  therefore 
admissible,  within  the  general  rule  prescribed  by  section 
395  of  the  Code  of  Criminal  Procedure.  It  is  immaterial 
that  when  made  the  defendant  was  under  arrest.  The  con- 
fession was  voluntary,  and  was  not  within  the  rule  recently 
applied  in  the  Case  of  Mondon,  excluding  confessions  made 
by  an  accused  prisoner,  as  a  witness,  who  has  not  been  in- 
formed of  his  legfal  rights. 

Fourth,  The  court  properly  excluded  evidence  to  show 
that  the  deceased  robbed  his  father,  when  in  his  coffin,  of 
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his  grave  clothes,  and  wore  them  at  his  funeral.  It  was 
wholly  irrelevant  and  immaterisd. 

We  leave  the  other  exceptions  without  special  notice. 
Most  of  them  are  considered  in  the  opinion  below,  and  are 
satisfactorily  answered.  There  was  no  exception  to  the 
charge.  It  fully*  stated  the  facts  and  the  law  applicable  to 
the  case. 

We  see  no  reason  for  disturbing  the  judgment.    It  should 

therefore  be  affirmed. 
All  concur. 


James  B.  Logkwood,  as  Sole  Testamentary  Trustee,  etc., 
et  al^  Appellants,  v.  William  T.  Bbaktly,  Adminis- 
trator, etc.,  et  al.^  Respondents. 

Court  of  AppecUSy  November  23,  1886. 

Affirming  same  case,  38  Hun,  642,  Mem. 

IhuUe.  ItUe  by  acquieacence, — The  transfer  of  shares  of  capital  stock 
of  a  corporation  by  a  trustee,  and  claim  of  ownership  by  the 
assignee  for  a  number  of  years,  known  to  all  the  beneficiaries  at 
the  time  of  such  transfer  and  since,  together  with  the  lapse  of  time, 
negligence  in  asserting  the  right  and  acquiescence  in  the  assignee's 
claim  unexplained,  afford  conclusive  proof  of  the  acquisition  of  a 
good  title  by  the  assignee,  and  sufficient  to  defeat  an  action  to  com- 
pel a  transfer  of  such  stock  by  the  assignee's  administrator  to 
the  trustee. 

Henry  Cooper^  for  appellants. 
Howard  JB.  Bayne^  for  respondents. 

Danfobth,  J. — This  action  was  commenced  May  12, 1883. 
It  appears  from  the  record  that  Benjamin  F.  Cooper  died  at 
the  city  of  Utica  on  the  6th  of  May,  1864,  after  devising  all 
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his  property  in  trust,  first,  for  the  support  and  benefit  o£ 
Mary  A.,  his  wife,. and  Helen,  his  daughter,  and  if  there 
should  by  any  surplus,  then,  second,  for  the  support  of  his 
sons  William  and  Henry.  The  persons  named  as  trustees 
and  his  son  William  B.  were  appointed  executors,  but 
Graham  and  William  B.  alone  qualified  as  such.  The  will 
was  admitted  to  probate  in  June,  1864,  and  the  above 
named  executors  and  Graham  as  trustee  continued  to  act  iu 
their  several  capacities  until  December  20, 1880,  when  upon 
proceedings  instituted  in  the  supreme  court  by  Graham, 
Mary  A.,  Helen,  William  B.,  and  Henry  Cooper,  an  order  was 
made  discharging  Graham  from  his  office  of  executor  and 
trustee,  and  from  that  time  Brautly  continued  sole  execu- 
tor until  his  death  in  1882,  when  James  B.  Lockwood  was 
appointed  in  his  place. 

At  the  commencement  of  this  suit  therefore,  William  B. 
Cooper  was  the  sole  executor  of  the  will  of  Benjamin,  and 
Lockwood  sole  testamentary  trustee.  William  B.  Cooper 
refused  to  join  as  plaintiff,  either  as  an  individual  or  as 
executor,  and  was  therefore  made  co-defendant,  in  both 
capacities,  with  William  T.  Brantly,  who  was  sued  as  the 
administrator  of  the  Brantly  before  mentioned.  The  plaint- 
iffs are  Lockwood,  who  sues  as  trustee  of  the  estate  of 
Benjamin  F.  Cooper,  and  Mary  A.  Cooper,  Helen  Cooper 
and  Henry  Cooper,  beneficiaries  under  his  will. 

The  object  of  the  action  is  to  compel  the  defendant  Brantly 
to  transfer  to  the  defendant  William,  as  executor,  or  to  the 
plaintiff  Lockwood  as  trustee,  certain  shares  of  the  capital 
stock  of  the  Utica  Cotton  Mills,  and  $1,600.27  with  interest, 
being  the  amount  of  dividends  paid  thereon  since  the  1st 
day  of  August,  1871.  The  defendant  Brantly  alone  an- 
swered, denying  certain  material  allegations  of  the  com- 
plaint and  setting  up  several  affirmative  defenses.  At 
special  term  the  issues  were  decided  in  favor  of  the  defend- 
ant and  the  complaint  dismissed. 

Upon  appeal  by  the  plaintiffs  the  general  term  affirmed 


LOCKWOOD  V.  BRANTLY.  189 

Opinion  of  the  Oourt,  by  Dakfobth,  3. 

that  decision,  and  against  the  judgment  then  rendered,  thej 
appealed  to  this  court.  The  present  controversy  brings  in 
question  the  title  to  the  stock  above  referred  to.  It  is  un- 
disputed that  six  shares  were  owned  by  the  testator ;  that 
on  the  15th  day  of  May,  1861,  he  duly  transferred  those 

_  * 

shares  to  William  T.  Brantly,  the  respondent's  intestate,  as 
collateral  security  for  a  loan  of  $500  theretofore  made  to  him, 
ancT  at  that  time  with  the  interest  thereon  unpaid  and  due. 
For  a  time  Cooper,  under  a  power  of  attorney  from  Brantly, 
collected  the  dividends  and  applied  them  to  his  own  use. 
Afterward  Brantly  assigned  the  stock  to  "  William  B. 
Cooper,  trustee,"  and  on  the  third  of  February,  1864, 
they  were  so  transferred  on  the  books  of  the  company  and 
a  new  certificate  issued  to  the  assignee.  He  collected  the 
dividendjs  until  February  1, 1865,  and  after  that,  until 
August,  1866,  they  were  collected  by  Graham  and  paid 
over  by  Brantly's  direction  to  Mrs.  Cooper  and  Helen 
Cooper.-  It  is  also  found,  by  the  learned  trial  court  upon 
evidence  before  him,  that  upon  the  7th  of  July,  1866, 
Cooper,  as  trustee,  for  value  received,  transferred  the  stock 
to  Brantly,  who  thereafter,  until  his  death  in  March,  1882, 
held,  claimed  and  treated  the  stock  as  absolutely  his  own 
and  received  the  dividends  thereon. 

The  plaintiffs'  contention  is  in  substance  that  notwith- 
standing this  new  and  absolute  assignment,  Brantly  after- 
ward held  the  stock  either  as  lie  had  first  received  it,  as  col- 
lateral security,  or  the  dividends  having  amounted  to  the 
sum  for  payment  of  which  it  was  pledged,  as  depository, 
without  a  lien  upon  or  interest  of  any  kind  in  it ;  in  either 
event  as  trustee.  It  certainly  does  not  appear  upon  what 
actual  consideration  the  final  transfer  to  Brantly  was  made, 
but  the  fact  of  transfer  and  the  claim  of  ownership  were 
known  to  every  one  of  the  parties  interested,  long  before 
the  death  of  Mr.  Brantly,  and  to  William  B.  Cooper  and 
Graham  at  the  very  time  of  the  transfer,  for  both  were  actors 
in  the  transaction.     They  were  trustees  and  executors,  they 
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knew  of  the  terms  of  the  original  assignment  by  way  of 
pledge  or  collateral  security,  and  of  the  subsequent  abso- 
lute conveyance.  So  did  Henry  Cooper,  one  of  the  bens- 
ficiaries  under  the  will,  and  Mary  E.  and  Helen  Cooper, 
whose  meagre  support  was  derived  from  an  estate  insuffi- 
cient for  the  purpose,  and  was  eked  out  by  the  frequent  be- 
nevolence of  Brantly,  avowedly  founded  upon  his  possession 
and  ownership  of  the  stock  in  question.  Not  one  of  the 
persons  disputed  the  title  of  Brantly,  and  although  in  1880, 
Graham,  on  their  petition,  was  relieved  of  his  trust,  no 
claim  was  made  by  either  that  the  stock  formed  part  of  the 
estate  of  B.  F.  Cooper,  with  the  management  of  which  he 
had  been  charged.  Not  then,  nor  till  after  the  death  of 
Brantly  did  this  contention  arise.  Had  it  been  otherwise  it 
may  be  presumed  some  fuller  explanation  might  have  been 
had  from  him.  If  it  be  now  scant  the  plaintiffs  cannot 
complain.  On  the  part  of  Brantly  there  was  no  conceal- 
ment ;  on  the  part  of  every  one  interested  there  was  perfect 
acquiescence. 

From  these  facts  it  would  seem  to  follow  that,  at  the  time 
.of  Lock  wood's  appointment  as  testamentary  trustee,  the 
estate  intrusted  to  him  was  in  no  way  concerned  or  inters 
ested  in  the  stock  in  question.  The  defendant's  intestate 
had  acquired  a  good  legal  title  to  it,  and  we  agree  with  both, 
courts,  whose  judgments  are  before  us,  that  there  is  in  evi- 
dence  nothing  which  would  justify  any  tribunal  in  depriving 
his  estate  of  its  benefit.  Indeed,  there  is  no  reason  to  be- 
lieve that  this  action  would  have  been  brought  except  for 
the  death  of  Brantly,  and  that  circumstance  should  not  re- 
lieve the  plaintiffs  from  giving  the  fullest  measure  of  proof, 
and  repelling  by  evidence  the  presumption  which,  after  a 
lapse  of  more  than  twenty  years,  requires  us  to  hold  that 
the  apparent  title  was  the  real  title.  Here  is  not  only  lapse 
of  time  and  negligence  in  asserting  the  contrary,  but  ac- 
quiescence,— three  objections  to  the  plaintiffs*  claim  which, 
upon  the  testimony,  are  wholly  unexplained,  except  upon 
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the  theory  that,  so  long  as  Brantly  lived,  all  parties  interested 
recognized  his  title  as  unassailable.  There  would  be  great 
danger  of  an  unjust  advantage  if,  he  being  dead,  the  same 
parties  should  now  be  allowed  to  question  it.  It  is  difiBcult 
to  find  good  faith  in  the  plaintiffs'  claim.  There  has  oer- 
tainlj  been  no  diligence  in  asserting  it.  We  think  there  is 
no  equity  in  the  suit,  and  that  the  complaint  was  properly 
dismissed. 

The  judgment  appealed  from  should  be  affirmed  with 
oosts. 

All  concur.   * 


Maby    Shaw,  as  Administratrix,  etc.,    Respondent^  «• 
Charles  L.  Sheldok  et  a2.,  appellants. 

Cowt  of  Appeals,  November  23,  1886. 
Beverslng  same  case,  37  Hun,  639,  Hem. 

1.  Negligence.  Maeter  cmd  servant. — A  foreman  -of  the  rollers  in  a  rolling  , 
mlU,  who  is  a  skilled  workman,  accustomed  to  the  machinery  and 
the  service,  and  has  the  capacity  and  ability  fully  to  appreciate 
the  consequences  of  leaving  the  couplings  uncovered,  where  the 
fact  is  entirely  obvious  and  the  resultant  peril  plain  at  a  glance,, 
assumes  the  risk  of  injury  from  the  observed  and  obvious  omission. 

9.  Same. — ^The  fact  that  the  superintendent  asked  the  deceased  if  he 
wanted  the  couplings  covered,  and  that  the  latter  declined  the 
precaution,  conclusively  proved  that  the  servant  took  upon  him- 
self the  risks  of  the  omission  and  freed  the  employer  from  respon* 
sibility. 

Action  to  recover  damages  for  negligently  causing  the 
death  of  plaintiffs  intestate,  who  was  an  employee  in  de* 
f endant's  rolling  mills. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  judgment  entered  upon  a  verdict. 
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The  opinion  of  the  general  term  states  the  facts  as  follows : 

^^  The  defendants  carried  on  a  rolling  mill  at  Auburn, 
and  the  deceased  was  employed  by  them  as  a  ^  roller,'  In 
the  process  of  the  defendants'  manufacture,  heated  bars  of 
iron  were  pressed  between  heavy  rollers  of  corrugated  iron. 
To  prevent  the  rollers  from  becoming  injuriously  heated  by 
the  process  they  were  supplied  with  water  which  was  con- 
veyed in  a  trough  suspended  above  the  rollers.  When 
revolving,  the  rollers  were  dangerous  in  case  any  of  the 
employees  came  in  contact  with  them.  There  is  testimony 
tending  to  show  that  it  was  usual  in  most  rolling  mills  to 
cover  the  couplings  of  the  rollers  with  wood  or  metal.  It 
also  appeared  that  when  deceased  first  entered  defendants' 
employ,  a  wooden  cover  had  been  provided  for  the  coup- 
lings,  which  was  afterwards  destroyed,  and  for  some  time 
before  his  death  the  couplings  remained  uncovered,  with 
the  exception  of  a  partial  protection  consisting  of  an  iron 
tub  or  *'  bosh '  placed  in  front  of  the  coupling,  which,  how- 
ever, did  not  serve  the  purpose  of  a  complete  covering. 

^^  On  the  night  of  May  18, 1883,  while  deceased  was  at 
work  on  the  finishing  rolls  he  was  told  by  one  of  his  co- 
employees  that  the  water  was  not  running  from  the  trough 
to  the  rollers.  The  trough  was  higher  than  Shaw's  head, 
and  he  stepped  upon  the  iron  ^  bosh'  and  was  seen  to  look 
into  the  trough.  While  so  standing  his  foot  slipped,  or  his 
clothing  was  caught  by  the  suction  of  the  revolving  coup- 
lings and  he  came  in  contact  with  the  rollers  and  received 
injuries  of  which  he  died  eleven  days  thereafter. 

^^  It  was  a  common  thing  for  the  flow  of  water  from  the 
trough  to  be  interrupted  and  for  one  or  the  other  of  the  em- 
ployees to  step  upon  a  bosh  to  look  into  the  trough  for  the 
cause  of  the  stoppage.  This  occurred  on  an  average  several 
times  a  day.  On  such  occasions  the  rolls  were  not  stopped. 
Owing  to  the  frequency  with  which  the  men  in  the  mill 
had  stepped  upon  the  bosh  for  the  purpose  of  looking 
into  the  trough,  the  top  of  the  bosh  had  been  worn  smooth 


SHAW  V.  SHELDON.  193 

Statement  of  the  Case. 

by  their  hobnailed  shoes.  Shaw  might  have  looked  into 
the  trough  by  passing  around  the  machinery,  going  to  the 
rear  of  the  rolls  and  stepping  upon  a  plate  which  projected 
from  the  machine." 

"  The  duty  of  examining  the  troughs  was  not  imposed 
upon  any  particular  person. ,-  Any  of  the  employees  who 
happened  to  be  in  a  situation  to  look,  or  who  was  not 
otherwise  employed,  considered  it  his  duty  to  examine 
whenever  the  flow  of  water  stopped." 

The  trial  judge  charged  the  jury,  among  other  things,  as 
follows : 

"  I  say  to  you  further  that  Mr.  Thompson  testifies  that 
some  time  before  this  accident,  a  few  weeks  after  Mr. 
Thompson  assumed  the  superintendency  of  this  mill,  he 
asked  Mr.  Shaw  if  he  did  not  want  the  boards  put  up  there 
as  guards,  and  that  Shaw  told  him  he  did  not  want  them, 
that  Rush  had  them  but  they  were  in  the  way,  and  they 
had  been  broken  and  thrown  away  and  he  did  not  want 
them.  It  is  true  that  this  convei'sation  is  related  by  Mr. 
Thompson  as  ocpurring  when  nobody  was  present  except 
himself  and  the  deceased.  The  question  is  whether  or  not 
you  believe  that  testimony.  Mr.  Thompson  appears  to  be  a 
fair  minded  man  for  aught  that  appears  upon  this  trial.  If 
Thompson  did  ask  him  if  he  did  not  want  the  boards  put  up 
there,  and  Shaw  declined  to  have  them  put  up,  it  is  a  cir- 
cumstance, gentlemen,  that  you  must  take  into  account 
in  determining  the  question  whether  or  not  Shaw  himself 
was  not  guilty  of  some  act  or  omission  for  his  own  safety 
which  materially  contributed  to  this  injury. 

"  These  questions,  gentlemen,  must  be  decided  by  you  in 

favor  of  the  plaintiff  before  she  can  recover.     I  express  no 

opinion  upon  either  of  them.     If  you  shall  find   them  both 

in   her  favor,  namely  :   that  the  accident  occurred  solely 

through  the   negligence  of  the  defendants  and   that  Shaw 

himself  was  guilty  of  no  carelessness  which  contributed  to 

the  injury,  then  you  will  come  to  the  subject  of  damages, 

J3 
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which  I  stated  to  you  in  the  outset  of  my  charge  to  you. 
Your  verdict  should  be  either  for  the  plaiutiff,  giving  the 
amount  which  you  shall  say  from  the  evidence  the  life  of 
Shaw  was  fairly  worth  to  the  next  of  kin,  or  it  should  be  a 
general  verdict  for  the  defendants. 

"  The  defendants  thereupon  excepted  to  that  part  of  the 
charge  in  which  the  court  left  it  to  the  juiy  to  determine 
whether,  when  Shaw  entered  upon  defendants'  employment 
the  last  time,  when  he  was  employed  before  the  accident^ 
he  accepted  the  risks  occasioned  by  the  known  absence  of 
the  boai'dB  in  front  of  the  couplings  or  rolls. 

"  The  jury  rendered  a  verdict  for  the  plaintifif  for  $2,500, 
and  thereupon  the  judge  presiding  at  the  trial,  upon  the 
application  of  defendants,  did  direct  an  order  to  be  entered 
that  the  exceptions  taken  by  defendants  on  said  trial 
be  heard  at  the  first  instance  at  the  general  term  and  that 
judgment  be  suspended  in  the  meantime ;  and  such  order 
was  thereupon  duly  made  and  entered." 

Richard  (7.  Steele^  for  appellant. 

LquIh  Marshall^  for  respondent. 

Per  Curiam, — The  majority  of  the  court  are  of  opinion 
that  this  judgment  should  be  reversed,  for  the  reason  that 
the  facts  established  beyond  dispute  that  the  injured  em- 
ployee entered  the  service  and  remained  in  it  with  a  full 
knowledge  and  appreciation  of  the  risk  and  danger  resulting 
from  leaving  the  couplings  uncovered.  The  fact  was  entirely 
obvious,  the  resultant  peril  plain  at  a  glance,  and  the  injured 
servant  a  skilled  workman,  a  foreman  of  the  rollers,  ac- 
customed to  the  machinery  and  the  service,  and  having  the 
capacity  and  ability  to  fully  appreciate  the  consequences 
of  leaving  the  couplings  uncovered.  Within  the  rule  ap- 
plicable to  such  cases  the  plaintiff's  intestate  took  upon 
himself  the  risk  of  Hnjury  from  the  observed  and  obvious 
omission. 
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The  court  are  also  of  opinion  that  the  trial  judge  erred  in 
charging  the  jury  that  if  they  believed  the  evidence  of  the 
superintendent  that  he  asked  the  deceased  if  he  wanted  th& 
couplings  covered,  and  the  latter  declined  the  precaution,  it 
was  a  circumstance  for  them  to  consider  upon  the  question 
of  the  assumption  of  consequent  dangei'S  by  the  deceased. 

If  the  fact  sworn  to  was  true,  it  conclusively  proved  that 
the  servant  took  upon  himself  the  risks  of  the  omission  and 
freed  the  employer  from  responsibility.  The  jury  should 
have  been  so  charged.  The  principal  doubt  among  us  on 
this  branch  of  the  case  has  been  whether  the  defendants* 
exception  was  sufficient  to  bring  up  the  question. 

The  judgment  should  be  reversed  and  a  new  trial  granted; 
costs  to  abide  the  event. 

All  concur,  except  Rugbb,  Ch.  J. ;  Danfobth  and  Fingh« 
JJ.,  dissenting. 


Jennie  E.  Gabdinieb,  Administratrix,  etc..  Respondent,  v. 
The  New  York  Central  and  Hudson  Riveb  Rail- 
BOAD  Company,  Appellant. 

Cinai  of  AppeaU,  ^(wem&er  23,  1886. 

Beverslng  same  cssei  86  Hun,  647,  Mem. 

1.  Negligence.  Highway  crossing. — Though  a  railway  falls  in  its  duty  to 
restore  the  highway,  across  which  its  tracks  is  constructed,  to 
such  a  state  as  not  unnecessarily  to  have  impaired  its  asefulness, 
or  to  make  the  passage  to  its  bridge  safe  for  the  public,  it  is  not 
liable,  unless  the  injured  party  is  shown  to  have  been  affected  by 
its  negligence,  or  his  injuries  are  caused  by  some  default  on  its 
part.  The  proof,  and  not  the  mere  surmise  of  the  Jury,  must 
establish  that  he  was  at  the  wing  wall  going  towards,  or  was  on, 
the  bridge  when  the  accident  occurred,  otherwise  the  condition  of 
the  bridge  over  the  highway  becomes  unimportant. 

Action  to   recover  damages  for  negligence  causing  the 
death  of  plaintiff's  intestate. 
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Appeal  from  a  judgment  of  the  general  term  of  the 
aupreme  court,  affirming  a  judgment  entered  on  a  verdict. 

The  complaint,  among  other  things,  alleged  ^'  That  at  the 
village  of  Fonda,  in  the  county  of  .Montgomery,  at  a  point 
where  the  public  highway,  leading  from  Fultonville  to 
Fonda,  and  between  the  Mohawk  river  and  the  Mohawk 
turnpike,  crosses  the  railway  track  of  defendant,  is  a 
bridge,  erected  and  maintained  by  defendant,  for  the  pur- 
pose of,  and  for  the  use  of  the  traveling  public,  crossing  de- 
fendant's railway  track  over  the  same  upon  said  highway, 
and  which  said  bridge  it  was  the  duty  of  the  defendant  to 
keep,  maintain  and  have,  for  the  use  of  the  public  to  travel, 
in  a  safe  and  proper  condition,  properly  protected  and 
guarded,  for  the  safe  passage  of  all  persons  desiring  to 
cross  the  same;  that  the  span  of  said  bridge,  crossing 
over  said  railway  track,  rests  at  either  end  thereof  upon 
stone  abutments  raised  from  the  level  of  said  railway  track, 
nearly  perpendicular  or  vertical,  to  a  height  sufficient  to  ad- 
mit of  the  engines  of  defendant  to  pass  under  said  bridge, 
at  least  from  ten  to  twenty  feet  high ;  that  the  width  of  said 
span  of  said  bridge  is  less  than  the  full  width  of  said  high- 
way, so  that  in  the  approach  to  said  bridge,  upon  said  high- 
way, on  either  side  thereof,  where  said  highway  meets  the 
floor  of  said  bridge,  there  is  a  space  of  several  feet  between 
the  corner  of  the  bridge  and  the  side  of  said  highway,  and  a 
wing  wall,  nearly  perpendicular,  extending  either  way  fi*om 
the  floor  of  said  bridge  ;  that  at  the  northwest  corner  of  said 
bridge,  at  the  time  hereinafter  stated,  the  defendant  care- 
lessly and  negligently  left  said  wing  wall,  for  several  feet 
where  the  said  highway  approached  said  bridge,  without 
any  proper  or  sufficient  guard  fence  or  i-ailing  to  prevent 
persons  approaching  said  bridge  from  falling  over  said  wall, 
and  down  towards  and  upon  said  railroad  track,  and  left  the 
same,  and  carelessly  and  negligently  permitted  the  same  to 
remain  in  an  unsafe,  unguarded  and  dangerous  condition." 

The  complaint  further  stated,  ^^  upon  information  and  be- 
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lief,  that  the  plaintiff's  intestate,  John  H.  Gardinier,  de- 
ceased, in  his  lifetime  and  on  the  17th  day  of  December,  in 
the  year  1881,  in  the  evening  of  the  said  day,  was  at  Fonda, 
in  said  county,  and  started  to  go  from  said  village  of  Fonda, 
by  the  wB,y  of  said  highway  and  bridge,  to  Fultonville, 
where  he  resided,  and  in  attempting  to  approach  and  cross 
said  bridge,  in  the  night  time,  did,  without  any  want  of 
care  and  without  any  fault  or  negligence  on  his  part,  acci- 
dently  walk  over  and  fall  over  said  wall  of  said  bridge, 
down  to  and  upon  the  stone,  iron  and  earth  below,  whereby 
he  was  injured,  in  his  person,  insomuch  that  from  said  in- 
jury he  died,  and  his  death  was  caused  solely  by  the  injuries 
received  in  said  fall ;  and  said  fall  and  injury  was  caused 
solely  by  the  negligence  and  carelessness  of  defendant  in 
keeping  said  abutment  and  wing  wall  unguarded,  and  un- 
protected, and  in  such  unsafe  and  dangerous  condition." 

C.  D.  Preacotty  for  appellant. 

JR.  B.  Fish^  for  respondent. 

Danforth,  J. — We  have  evidence  from  one  side  only, 
and  on  that  it  is  not  difficult  to  find  that  defendant  failed  in 
its  duty  to  restore  the  highway  across  which  its  track  was 
constructed,  to  such  a  state  as  not  necessarily  to  have  im- 
paired its  usefulness,  or  to  make  the  passage  to  its  bridge 
safe  for  the  public.  But  we  do  not  discover  from  the  record 
or  the  argument  of  counsel  that  plaintiff's  intestate  was 
affected  by  its  negligence,  or  that  his  injuries  were  caused 
by  any  default  on  its  part. 

The  complaint  states  that  he  was  on  the  evening  of  the 
17th  of  December,  1881,  at  Fonda,  "  and  started  to  go  from 
thence  to  Fultonville  where  he  resided,  and  in  attempting 
to  approach  and  cross  the  bridge  in  the  night  time,  fell  over 
the  wing  wall  of  the  bridge  and  was  killed." 

The  evidence  shows  that  he  was  found  between  eleven 
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and  twelve  o'clock  of  the  night  of  that  day,  lying  on  the 
track  under  and  near  the  bridge  badly  hurt.  The  physician 
who  was  soon  in  attendance  discovered  slight,  superficial 
scalp  wounds,  no  broken  bones,  but  "  he  was  suffering  from 
*  shock  concussion,' "  and  from  this  cause  soon  after  died. 
He  was  hardly  able  to  make  a  sound,  soon  became  unable 
to  speak,  and  gave  no  explanation  of  the  circumstances 
which  led  to  his  condition.  The  same  witness  testified  that 
the  injury  was  such  as  might  have  been  caused  by  falling 
from  the  abutment  of  the  bridge  on  the  railroad  track  or 
from  a  car  or  by  a  blow,  "  but  the  probability  was,  from  the 
general  condition  of  the  man,  that  it  was  a  fall." 

It  was  evident  that  the  jury  supplied  an  important  but 
unproven  fact  by  mere  surmise,  and  not  on  inference.  They 
assumed  that  the  deceased  was  at  the  wing  wall  going  to- 
wards, or  was  on  the  bridge  when  the  accident  occurred. 
But  of  this  there  was  no  evidence.  He  was  not  seen  at  the 
bridge,  or  upon  or  at  its  approaches.  The  record  does  not 
show  that  he  was  during  the  evening  even  going  towards 
the  bridge  or  his  home,  which  lay  beyond  the  bridge,  or  that 
he  was  intending  to  do  so.  There  was  litemlly  no  evidence 
to  show  how  the  deceased  came  to  the  place  where  he  was 
found.  He  was  seen  at  the  Montgomery  hotel  in  Fonda, 
between  five  and  six  o'clock  in  the  afternoon  ;  at  eight  or 
half-past  eight  he  was  at  Snell's  hotel  in  Fonda,  "  which," 
the  witness' says,  "  was  on  the  road  going  from  Fonda  to 
Fulton ville,  by  the  street  railroad."     Another  witness  says : 

"  About  eight  or  half-past  eight,  I  saw  him  up  the  street 
in  the  village  of  Fonda.  *  *  *  I  saw  him  go  down 
street  toward  the  Montgomery  hotel."  And  on  the  same 
evening  about  a  quarter  before  nine,  he  was  seen  *'  at  the 
meat  market  at  Fonda."  Nothing  more  appears  as  to  the 
whereabouts  or  the  intentions  of  the  deceased  on  the  even- 
ing or  night  of  his  death. 

We  find,  therefore,  that  the  appellant's  counsel  is  right  in 
the  assertio:;  that  there  is  no  evidence  that  the  deceased  was 
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"  on  the  bridge  that  night,  or  that  he  was  seen  going  in 
that  direction.  It  could  therefore  only  be  conjectured  that 
the  intestate  was  upon  the  wall  or  bridge,  but  there  was  no 
basis  in  the  evidence  to  support  the  conclusion,  and  without 
that  fact  established,  the  condition  of  the  bridge  becomes 
unimportant. 

The  judgment  appealed  from  should  therefore  be  reversedt 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 


Nellie  Card  et  al.^  as  executors,  etc..  Respondents,  v.  The 
Manhattan  Railway  Company,  Appellant. 

Cowrtof  Appeals,  November  28,  1886. 

Beversing  same  case,  37  Hun,  64i,  mem. 

Negliffence.  Contributory. — Where,  in  an  action  to  recover  damages 
against  an  elevated  railway  company  for  alleged  negligence  in 
causing  tlie  death  of  plalntifTs  testator,  the  plaintiffs  proof 
shows  that,  after  the  gate  was  closed  and  the  train  in  motion,  the 
testator  had  hold  of  the  stanchions  of  the  platform,  clinging  to 
them  as  the  train  moved  while  the  gateman  was  pushing  him 
away,  a  motion  for  a  non-suit  should  have  been  granted. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence,  causing  the  death  of  plaintiff's  testator. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  affirming  a  judgment  entered  on  a  verdict. 

H.  S.  Rapallo^  for  appellant. 

S.  W.  Fvllerton  and  E.  TF.  Simmons^  for  respondent. 

Finch,  J. — The  opinion  recently  delivered  in  the  case  of 
Solomon  v.  Manhattan  R'way  Co.  (103  N.  Y.  437),  substan- 
tially covers  all  the  questions  raised  by  this  appeal  and  makes 
it  our  duty  to  reverse  the  judgment  of  the  courts  below. 
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In  both  cases,  after  the  gates  were  shut,  and  the  intend- 
ing passenger  was  excluded  and  the  train  was  in  motion, 
the  injured  party  clung  to  the  moving  cars  and  was  thereby 
killed.  In  the  one  case  the  deceased  had  his  foot  upon  the 
car  step,  and  was  obviously  making  a  physical  effort  to  get 
upon  the  train ;  in  this  case  the  trial  court  deemed  it  de- 
batable, whether  the  deceased  was  endeavoring  to  get  upon 
the  car  or  was  merely  walking  along  by  the  side  of  the 
moving  train  expostulating  with  the  gateman.  But  disre- 
garding all  the  evidence  of  the  defense  and  taking  as  true 
the  plaintiff's  proofs,  two  facts  remain  undisputed.  After 
the  gate  was  closed  and  the  train  in  iftotion  the  excluded 
passenger  had  hold  of  the  stanchions  of  the  platform,  cling- 
ing to  them  as  the  train  moved  while  the  gateman  was  push- 
ing him  away. 

Three  witnesses  for  the  plaintiff  saw  the  accident.  The 
wife  and  sister  observed  only  the  gateman  pushing  the  de- 
ceased at  a  moment  when  they  are  unable  to  say  whether 
the  train  had  started  or  not ;  but  the  third  witness,  a  pas- 
senger in  an  adjoining  car  and  apparently  wholly  disinter- 
ested,  testifies  distinctly  that  after  the  gate  was  slammed 
and  the  train  in  motion,  the  deceased  was  holding  on  to  the 
iron  standard  supporting  the  roof  of  the  platform  while  the 
gateman  was  trying  to  push  him  away,  and  that  this  con- 
tinued until  the  deceased  disappeared  from  sight. 

It  is  not  material  whether  the  act  of  the  deceased  should 
or  should  not  be  deemed  a  physical  effort  to  get  upon  the 
car.  It  was  an  interference  with  the  moving  train  obviously 
dangerous  and  imprudent,  from  which  the  injury  resulted, 
and  for  which  there  was  no  necessity  or  excuse.  The  motion 
for  a  nonsuit  should  have  been  granted. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  the 
event. 

All  concur,  except  Danfobth,  J.,  not  voting,  and  Ra- 
PALLO,  J.,  taking  no  part. 
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Alexandeb  C.  Mobbison,    Respondent,  v.  Johk  Van 
BBNTHUYSEy  et  aL^  as  Executors,  etc.,  Appellants. 

Court  ofAppeaia,  November  23, 1886. 

Cbrnpubory  i2^ere»ce.r-Where  the  only  accounting  requisite  or  sought 
in  an  action  is  to  ascertain  the  value  of  property  fraudulently  sold, 
the  value  of  its  use,  and,  possibly,  the  amount  of  insurance  realized 
for  a  part  which  has  been  destroyed  by  fire,  but  no  accounting  of 
partnership  assets  is  asked  for  on  either  side,  and  none  can  be 
had,  these  are  purely  items  of  damage,  involve  no  long  account^ 
and  do  not  authorize  a  compulsory  reference. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  reversing  a  special  term  order  directing  a  compulsory 
reference. 

Ni  C.  Moak  with  Me9BT9.  Doyle  ^  Fitts^  for  appellants. 

E,  F.  Bullardy  for  respondent. 

Finch,  J. — This  appeal  involves  a  question  of  power  to 
order  a  compulsory  reference.  The  special  term  made  such 
order,  but  the  general  term  reversed  it,  holding  that  no 
power  existed  to  grant  it.  The  action  was  an  equitable 
one.  The  complaint,  in  substance,  alleged  that  the  assignor 
of  the  plaintiff  became  the  owner  through  an  execution 
sale  of  the  interest  of  one  Thompson  in  the  partnership 
property  of  Thompson  &  Howocks,  and  so  entitled  to  as- 
certain and  recover  that  interest ;  that,  upon  judgments  and 
executions  against  the  partnership  property,  the  whole  of  it 
was  sold  to  George  Warhurst  at  a  price  very  far  below  its 
actual  value;   that  the  sacrifice   was   occasioned  by  the 


202         MORRISON  v.  VAN  BENTHUYSEN. 

Opinion  of  the  Court,  by  Fixch,  J. 

fraudulent  conduct  of  Warhurst  in  preventing  purchasers 
from  bidding  by  a  false  representation  of  a  chattel  mort- 
gage incumbrance,  and  a  dii'ect  bargain  with  another  judg- 
ment creditor  not  to  bid ;  that  Warhurst  transfeiTcd  the 
property  purchased  to  the  defendants,  Jane  Van  Beuthuy- 
sen  and  Annie  Howocks,  by  a  conveyance  made  without 
consideration,  and  with  a  fraudulent  intent ;  that  Warhurst 
is  dead,  and  the  defendant  Nuttall  is  his  executor,  and 
Thompson  went  into  bankruptcy,  and  all  his  rights  passed 
to  the  defendant  Hicks,  as  assignee ;  that  Howocks,  by  a 
•compromise  arrangement,  had  satisfied  all  the  debts  of  the 
firm ;  and  that  Warhurst  and  his  fraudulent  vendees  had 
used  some  of  the  property  purchased,  had  sold  some,  and 
collected  insurance  money  upon  a  portion  destroyed  by  fire. 
The  relief  asked  is  that  the  sale  to  Warhurst  be  set  aside ; 
that  his  estate  and  his  fraudulent  vendees'  account  for  the 
use  of  the  property,  and  its  value  ;  that  the  Warhurst  judg- 
ments be  satisfied  out  of  those  assets,  and  the  balance  be 
paid  to  plaintiff  and  Thompson's  assignee ;  and  that  a  re- 
ceiver be  appointed  to  sell  the  property,  and  give  to  the 
plaintiff  two-thirds  of  it,  that  having  been  Thompson's  pro- 
portion of  the  capital. 

To  this  action  Howocks,  one  member  of  the  firm  and  the 
fiole  surviving  partner,  is  not  a  party.  No  accounting  of 
the  partnership  assets  is  asked  for  on  either  side,  and  none 
can  be  had  in  his  absence.  It  is  not  for  us  to  conjecture 
how  the  plaintiff's  action  can  be  maintained  without  mak- 
ing Howocks  a  party.  If  it  can  be,  it  will  be  because  no 
partnership  accounting  is  required.  If  it  cftnnot  be,  the 
plaintiff  may  be  obliged  to  amend  his  complaint,  and  bring 
in  Howocks  as  a  party,  and  then,  for  the  first  time,  such  an 
accounting  will  become  possible  and  necessary.  But  as  the 
case  stands,  the  only  accounting  requisite  or  sought  is  to 
ascertain  the  value  of  the  property  fraudulently  sold,  the 
value  of  the  use,  and,  possibly,  the  amount  of  insurance 
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realized.     These  are  purely  items  of  damage  and  iQYolye  no 
accounting.     Camp  v.  IngersoU,  86  N.  Y.  433. 

The  theory  of  the  plaintiff  is  that  he  will  be  entitled  to 
the  whole  or  two-thirds  of  such  aggregate  values.  He, 
perhaps,  may  seek  to  uphold  that  theory  by  the  contention 
that  the  sale,  though  void  as  to  plaintiff,  is  good  as  to 
Howocks,  who  does  not  repudiate  it,  and  so  has  lost  all  in- 
terest in  the  question,  or  in  the  fruits  of  the  litigation  ;  or 
upon  some  other  ground,  as  yet  undisclosed.  But,  what- 
ever else  may  be  true  about  the  case,  it  seems  entirely 
certain  that  there  can  be  no  receivership  of  the  partnership 
assets^  and  no  administration  and  settlement  of  its  affairs, 
in  an  action  to  which  the  sole  surviving  partner  is  not  a 
party.  It  follows  that  no  long  account  was  involved  in 
the  action,  and  that  the  decision  of  the  general  term  was 
correct. 

The  order  appealed  from  should  be  afiSrmed,  with  costs. 

All  concur. 


Angkline  C.  Johnson,  et  al.,  as  Administrators,  etc.. 
Respondents,  i;.  Mabia  J.  Myees,  Executrix,  Appellant. 

Court  of  Appeals.  November  23,  1886. 

Affirming  same  case,  35  Hun,  666,  Mem. 

1.  JEoidence,  Opinion, — In  an  action  for  services  rendered,  a  question 

asked  of  a  witness  who  has  some  knowledge  of  the  fact,  as  to 
what  proportion  of  plaintiffs  intestate's  time  was  devoted  to 
defendant's  testator's  business,  calls  for  a  fact  within  the  witness* 
knowledge,  and  not  for  an  opinion. 

2.  Same,  Value  of  Servicer, — ^The  character  and  ability  of  a  person  has 

much  to  do  with  the  value  of  his  services,  where  the  duty  to  be 
done  requires  the  best  of  judgment,  a  skill  and  ability  beyond  the 
average,  is  largely  of  a  confidential  character,  and  has  no  common 
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and  general  market  value ;  and  the  person  chosen  to  perform  It 
has  a  right  to  be  paid  upon  the  standard  of  the  capacity  which 
enters  into  the  work  and  forms  the  principal  and  essential  value 
of  the  services. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  judgment  entered  on  report  of  a 
referee. 

William  G.  Tracy^  for  appellant. 

ChoB.  A.  Hardey^  for  respondents. 

Finch,  J. — The  plaintiff,  as  administratrix,  recovered 
compensation  in  two  separate  actions  for  services  rendered 
by  Johnson  to  Myers  in  his  lifetime,  and  to  his  executrix 
after  his  death.  Myers  appears  to  have  been  an  able  and 
successful,  though  somewhat  illiterate,  business  man,  whose 
enterprises  were  varied  and  extensive,  widely  scattered 
as  to  locality,  and  involving  heavy  risks  of  capital,  and 
obstructed  by  adverse  interests,  and  the  frequent  hos- 
tility of  litigation.  In  executing  his  plans,  he  found  it 
both  necessary  and  wise  to  secure  and  use  intelligent  and 
trained  assistance.  To  some  extent  he  obtained  the  aid  of 
Johnson,  by  joining  him  as  an  associate  in  his  enterprises ; 
but  beyond  that  he  employed  him  largely  in  his  own  affairs, 
putting  confidence  in  the  ability  and  honesty  of  the  chosen 
agent.  Necessarily  the  line  between  the  partnei'ship  work 
of  Johnson  and  that  performed  by  him  for  the  benefit  of 
Myers  individually  was  extremely  difficult  to  draw,  and, 
after  the  death  of  both  parties,  it  has  made  an  accurate 
and  precise  separation  impossible,  and  to  be  accomplished 
only  approximately,  and  by  careful  judgment,  founded 
upon  such  evidence  as  the  nature  of  the  case  permitted. 
No  person  was  so  likely  to  know,  in  a  general  way,  the 
amount  of  service  rendered  by  Johnson,  as  his  wife.  His 
coming  and  going ;  his  telegrams  and  letters ;  the  litigations 
calling  him  abroad ;  the  meetings  and  conversations  of  the 
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parties, — would  be  within  her  knowledge  to  some  con- 
siderable extent ;  not  always  accurately,  in  detail,  but  gen- 
erally as  a  whole. 

She  testified  that,  in  the  summer  of  1870,  Myers,  com- 
plaining of  his  arm,  and  saying  that  Johnson  knew  more 
about  his  business  than  any  man  living,  sought  his  help  to 
**  settle  up  his  business,"  and  Johnson  entered  upon  the 
work  and  furnished  the  assistance.  That  she  told  the 
exact  truth  in  this  respect  is  put  beyond  dispute  by  the  let- 
ters of  Myers,  written  mainly  by  his  then  secretary  and 
agent  Yoe.  Under  date  of  July  6, 1870,  the  latter  writes 
that  Myers  is  sick ;  and  adds :  **  He  wishes  you  to  look  after 
his  affairs  generally,  until  he  is  able  to  return/'  Under 
date  of  July  14,  1870,  Yoe  writes  again  that  Myers  is  still 
sick,  and  '*  he  desires  you  to  look  after  his  matters ;  and 
that,  if  you  desire  any  one  to  counsel  in  his  affairs,  you 
will  confer  with  T.  B.  Fitch,  Esq.,  and  if  necessaiy,  come 
to  Syracuse  to  see  him."  Then  follow  thirty-four  letters, 
running  down  to  the  middle  of  October,  when  Myers  went 
to  New  York,  where  he  died  a  few  weeks  later.  The  bur- 
den of  Myers'  letters  is  the  detail  of  his  business  to  be 
attended  to.  Much  of  it  concerned  the  sale  of  the  Trenton 
Arms  Company  to  De  Muir.  While  it  is  true  that  Johnson 
and  Myers  were  joint  owners  of  that  property,  the  title 
stood  in  the  name  of  Myers,  who  sold  the  whole  of  it  to 
De  Muir  as  early  as  December,  1869,  and  from  that  time  on 
owed  Johnson  his  proportion  of  the  purchase  price. 
Further  subjects  are  the  collections  of  mortgages,  the  dis- 
charge of  judgments,  the  sale  of  houses,  and  the  diflBculty 
with  Randall  and  Williams,  in  which  Johnson  seems  to 
have  had  no  personal  interest.  Beyond  any  question,  the 
statement  of  Mrs.  Johnson  was  true. 

She  further  testified  to  an  arrangement  made  with  Fitch, 
after  Myers'  death,  for  the  rendition  of  services  to  the 
estate.  How  entirely  true  that  is  becomes  evident  from 
the  multitude  of  Fitch's  letters  calling  upon  Johnson,  in 
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every  conceivable  shape,  for  iDformation,  advice  and  ser- 
vice; from  the  account  of  moneys  received  by  Johnson, 
and  paid  over  by  him,  running  to  about  $100,000  ;  and  from 
numerous  vouchers,  in  which  the  estate  is  found  paying 
Johnson  for  his  expenses  and  returning  to  him  moneys 
advanced.  Mrs.  Johnson  further  said  that,  from  1864,  her 
husband  was  more  or  less  occupied  with  the  affairs  of  Myers 
and  his  estate.  This  also  was  undeniably  true.  The  defend- 
ant elicited  from  her,  on  cross-examination,  the  fact  that,  in 
1864,  while  they  lived  in  Trenton,  Johnson  came  to  Syra- 
cuse every  week,  during  six  weeks,  at  the  request  of  Myei-s, 
and  that  she  knew  it  was  on  Myers'  individual  business : 
that  he  went  to  Brooklyn,  attending  to  litigations,  and  con- 
sulted with  lawyera.  Many  letters  during  this  period  tend 
to  corroborate  her  statements. 

But  what  is  quite  as  conclusive  as  a  detailed  examinatioa 
of  the  services  is  the  defendant's  own  request  to  find,  mark- 
ed "  No.  6,"  and  couched  in  this  language :  "  That  said 
William  Johnson  rendered  some  services  for  said  Austin 
Myers  during  his  life-time ;  that  the  services  so  rendered 
by  him  were  reasonably  worth  the  sum  of  $3,600,  and  no 
more  ;  and  that  said  item  is  a  proper  charge  on  this  ac* 
counting,  in  favor  of  the  estate  of  said  Johnson."  In  the 
face  of  this  admission,  it  requires  some  nerve  to  insist 
that  Johnson's  services  rendered  all  related  to  the  joint 
property. 

Mrs.  Johnson,  swearing  to  this  knowledge,  shown  to  be 
correct,  and  with  abundant  opportunity  to  know,  and  that 
the  best  of  any  living  person,  was  then  asked  what  propor- 
tion of  Johnson's  time  was  devoted  to  Myers'  business.  To 
this  it  was  objected  that  the  witness  was  incompetent  to 
give  an  opinion,  and  that  it  appeared  that  Johnson  and 
Myers  were  partners.  The  objection  was  overruled  and  an 
exception  taken.  The  witness  answered :  "  One-half,  from 
1864  to  the  time  of  Johnson's  death."  The  objection  was 
not  sound.      The  question  called  for  a  fact  within  the  wit- 
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iieas's  knowledge,  and  not  for  an  opinion.  If  a  person^ 
familiar  with  the  character  of  Myers'  business,  had  been 
asked  how  much  of  one  man's  time  it  would  have  taken  to 
conduct  or  transact  it  that  would  have  called  for  an  opin- 
ion ;  but  if  asked  how  much  time  it  did  take,  no  opinion 
would  be  sought,  but  a  fact  founded  upon  knowledge. 
That  was  the  character  of  the  question  put  to  Mrs.  John- 
son. A  fact  was  asked  for  of  which  she  had  some  knowl- 
edge, and  which  she  could  answer  to  the  extent  of  that 
knowledge. 

How  gravely  inconsistent  it  would  be  for  us  to  hold  the  ad- 
mission of  this  question,  error,  is  apparent  from  our  own 
ruling  in  a  much  more  debatable  case.  Hallahan  v.  N.  T., 
L.  E.  &  Western  R.  R.,  102  N.  Y.,  195.  There  the  witness, 
who  saw  the  passenger,  answered :  ^^  I  should  judge  "  that  de- 
ceased's elbow  was  not  out  of  the  window  from  the  position 
that  he  held  in  the  car.  A  motion  to  strike  out  the  answer 
was  denied  on  the  ground  that  if  the  answer  seemed  an  opin> 
ion  it  was  in  effect  not  one,  but  at  least  was  admissible  as  an 
opinion  founded  upon  knowledge.  Estimates  of  time  and 
value  thus  founded,  are  always  admissible,  and  no  objection 
was  taken  in  this  case  that  Mrs.  Johnson  had  not  sufficient 
knowledge.  She  swore  that  she  bad,  the  opportunity  was  cer- 
tainly hers,  and  the  facts  con*oborate  and  support  the  ti*uth  of 
her  answer.  Bearing  upon  them,  as  we  have  said,  was  a  vol- 
uminous correspondence,  read  in  evidence,  the  details  of  the 
defendant's  own  account  against  Johnson,  which  show  a 
large  mass  of  business  done  by  him  for  Myers  and  his  estate, 
resulting  in  the  receipt  and  payment  of  very  considerable 
sums  of  money,  and  the  evidence  of  other  witnesses  as  to 
services  rendered  and  the  value  of  the  same.  The  finding 
of  the  referee  upon  the  subject  was  not  unreasonable,  or 
outside  of  the  inferences  which  were  possible  from  the 
proof. 

An  exception  was  taken  to  a  question  put  to  Jewett, 
which  was  this :    ^*  Have  you  ever  been  with  Col.  Johnson 
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when  he  was  professedly  in  Capt.  Myers'  business  ?  "  The 
ground  of  the  objection  was  that  the  question  called  for  the 
declaration  of  Johnson  in  his  own  favor.  That  was  not  the 
object  or  effect  of  the  evidence.  The  pui'pose  was  not  to 
prove  b^;;  Johnson's  statements  that  he  was  at  work  for 
Myers,  but  to  show  that  the  witness  was  acquainted  with  the 
kind  of  business  in  which  Johnson  was  engaged,  and  which 
by  other  evidence  it  was  claimed  to  have  been  shown,  was 
that  of  Myers  with  a  view  of  obtaining  from  the  witness  his 
estimate  of  the  value  of  Johnson's  services.  This  is  made 
quite  apparent  by  what  immediately  preceded  the  objection. 
Jewitt  had  said  that  he  saw  Johnson  engaged  in  work 
which  the  latter  represented  to  be  that  of  Myers.  A  mo- 
tion was  made  to  strike  out  Johnson's  declaration  in  the 
absence  of  Myers,  and  the  motion  was  granted.  The  ref- 
eree, therefore,  certainly  did  not  understand  the  word  "  pro- 
fessedly," used  in  the  question  as  calling  for  a  class  of  evi- 
dence just  held  by  him  to  be  inadmissible,  and  must  have  un- 
derstood the  inquiry  as  merely  preliminary  to  the  proof  of 
value  afterward  given.  It  may  be  added  that  the  answer 
was  harmless.  It  showed  the  intestate  ostensibly  engaged 
in  services  for  Myers,  but  not  that  he  was  so  engaged 
or  what  the  services  were.  The  referee  quite  certainly 
understood  that  those  facts  were  not  proved  by  Jewitt. 

The  plaintiff  was  permitted  to  show  what  the  value  of 
the  services  of  such  a  man  as  Col.  Johnson  was,  and  to 
this  there  was  an  exception.  It  is  now  argued  that  his 
character  and  ability  had  nothing  to  do  with  the  value  of 
the  services.  We  think  it  had  much.  The  duty  to  be  done 
required  the  best  of  judgment,  a  skill  and  ability  beyond 
the  average,  and  was  largely  of  a  confidential  character.  It 
had  no  common  and  general  market  value.  The  work  was 
not  merely  ministerial  or  a  service  which  anybody  could 
render.  The  business  was  varied  and  complicated  and  in 
many  directions  responsible,  and  the  man  chosen  to  perform 
it  by  reason  of  his  capacity  and  ability  had  a  right  to  be 
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paid  upon  the  standard  of  the  capaoity  which  entered  into 
the  work  and  formed  the  principal  and  essential  value  of 
the  services. 

The  remaining  questions  argued  respect  the  counterclaims 
of  the  defendant  which  were  disallowed  upon  the  trial.  In 
the  main  they  depended  upon  pure  questions  of  fact  involv- 
ing the  credibility  of  witDcsses  and  the  drift  and  effect  of 
items  in  the  books  of  account.  They  were  argued  exhaust- 
ively before  us,  leaving  upon  our  minds  a  conviction  which 
a  careful  subsequent  examination  has  strengthened,  that 
they  furnish  no  ground  for  a  reversal  of  the  judgments. 
The  reasons  given  by  the  referee  and  the  general  term  sub- 
stantially cover  the  ground  and  meet  our  approval,  and  a 
renewed  discussion  of  them  is  neither  necessary  nor  suitable. 

Each  of  the  two  judgments  should  be  affirmed:  That 
against  the  defendant,  as  executrix,  without  costs  ;  and  that 
against  her  as  an  individual,  with  costs. 

MiLLEB,  Earl  and  Danfobth,  J  J.,  concur ;  Rugbb,  Ch. 
J.,  Rapallo  and  Andrews,  J  J.,  dissent. 


AnqeTjIKe  C.  Johnson,  et  aZ.,  Administrators,  etc.,  Respond- 
ents, V.  Mabia  J.  Myebs,  Executrix,  etc..  Appellant 

Court  of  Appeals,  November  ^S,  IBQQ. 
Beverslng  same  case,  35  Hun,  666,  Mem. 

1.  Appeal.  Dispvded  facta, — It  is  the  general  rule  of  the  court  of  appeals 

to  follow  the  conclusions  of  the  courts  below,  where  questions 
turn  upon  disputed  facts,  unless  for  some  icery  obvious  and  suffi- 
cient reasons. 

2,  Ebxcuton.    Clmm  agamat  Eeiate,  Costa, — Costs  wiU  not  be  awarded 

to  a  claimant,  though  his  claim  against  an  estate  has  been  duly 
exhibited  and  properly  presented  to  the  executor  before  suit 
brought,  and  he  is  successful  in  obtaining  a  Judgment,  if  the 
defense  intei^posed  has  been  reasonable  and  proper. 

14 
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Opinion  of  the  Court,  by  Finch,  J. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  affirming  an  order  granting  costs  and  an  additional 
allowance  in  an  action  against  an  executrix. 

TF.  (7.  Tracy ^  for  appellants. 

C.  A.  Hawler/i  for  respondents. 

Finch,  J.-— An  order  was  made  in  this  case  granting  costs 
to  plaintiff  and  an  additional  allowance.  It  is  resisted,  upon 
this  appeal,  on  the  ground  that  the  plaintiff's  demand  was 
not  presented  to  the  executrix  for  payment  before  the  com- 
mencement of  the  action,  and  that  such  payment  was  not 
unreasonably  resisted  or  refused.  Both  questions  turn  upon 
disputed  facts,  as  to  which  it  is  the  general  rule  of  this 
court  to  follow  the  conclusions  of  the  courts  below,  unless 
for  some  very  obvious  and  sufficient  reasons.  Field  v. 
Field,  77  N.  Y.  294.  The  statute  (8  Rev.  St.  [5th  Ed.]  175, 
§§  39,  40)  authorizes  publication  of  a  notice  to  creditors, 
^^  requiring  all  persons  having  claims  against  the  deceased 
to  exhibit  the  same,  with  the  vouchers  thereof,  to  such  ex- 
ecutor or  a^lministrator,"  etc.,  and  allows  the  latter,  upon 
such  presentation,  to  require  production  of  vouchers  and  an 
affidavit  of  the  claimant. 

The  proofs  on  the  part  of  the  plaintiff  show  that  her 
claims  with  the  books  and  vouchers  on  which  they  rested, 
were  fully  "  exhibited  "  to  the  authorized  agent  of  the  ex- 
ecutrix before  the  commencement  of  the  action,  and  were 
examined  and  rejected  by  the  assertion  of  counterclaims 
sufficient  to  extinguish  them,  and  all  ultimate  liability  de- 
nied. This  fact  is  no  further  disputed  than  by  an  affidavit 
of  the  defendant's  attorney  that  no  "  formal  claim  "  was 
ever  made,  though  he  admits  "  informal  negotiations  for  a 
settlement."  But  while  the  courts  below  were  justified  in 
holding  that  the  plaintiff's  claim  was  duly  exhibited  and 
properly  presented,  the  examinations  we  have  made  of  the 
facts  in  controversy  very  strongly  impress  us  with  the  con- 
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viction  that  the  defeuse  of  this  action  was  reasonable  and 
proper ;  and,  while  the  defendant  estate  was  unsuccessful  in 
the  end,  there  was  abundant  reason,  in  the  complicated 
nature  of  the  accounts,  in  the  great  amount  of  business 
transacted,  and  in  the  supposed  and  actual  existence  of 
grave  counterclaims,  to  justify  the  defense  actually  made, 
and  prevent  us  from  holding  it  to  have  been  unreasonable 
Judgment  was  demanded  for  more  than  $60^,000,  with  a 
large  amount  of  interest.  Judgment  was  rendered  for  a 
sum  very  materially  less,  and  still  further  reduced  by  a  de- 
duction  of  the  general  term  of  more  than  f  10,000.  We  dis- 
cover no  trace  of  bad  faith  in  the  defense  interposed,  but 
much  to  justify  the  inquiry  and  examination  which  it  com- 
pelled. 

For  this  reason  we  think  costs  should  not  have  been 
awarded,  and  we  therefore  reverse  the  order  appealed 
from. 

All  conoar. 


Clabissa  Lammeb,  et  al.^  Appellants,  t^.  Helen  G.  Stoi>- 
DABD,  as  Executrix,  etc.,  et  al.^  Respondents. 

Court  of  Appeals f  November  23,  1886. 

1.  Mortgage,  Payment. — ^Where  a  bond  and  mortgage  were  given  forty* 
eight  years  before  tlie  mortgagor's  death,  and  thirty-four  years 
before  the  mortgagee's  death,  and  during  most  of  this  time  the 
former  had  possessed  ample  pecuniary  ability  to  pay,  while  the 
latter  did  not  have  much  means,  nor  have  the  bond  and  mortgage 
in  her  possession  at  the  time  of  her  death,  though  the  mortgage 
was  found,  after  the  death  of  both  parties  to  be  uncanceUed  of 
record,  the  non-production  of  the  bond  and  mortgage  was  held  to 
furnish  very  satisfactory  and  conclusive  evidence  of  their  pay- 
ment. 

3.  8ame.  Idm/UaHon, — The  statute  of  limtations,  as  against  the  trustee 
of  an  actual,  express,  subsisting  trust,  does  not  begin  to  run 
against  the  beneficiary,  until  the  trustee  has  openly,  to  the  knowl- 
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edge  of  the  beneflciaiji  renounced,  disclaimed,  or  repudiated  the 
trust. 
3.  Sarne. — In  case  of  a  trustee  ex  maleficio,  or  by  implication  or  con- 
struction of  law,  the  statute  begins  to  run  from  the  time  the 
wrong  was  committed  by  which  the  party  became  chargeable  as 
trustee  by  implication. 


Action  bought  to  recover  the  amount  of  a  loan  of  trust 
money. 

Joseph  Lammer  left  personal  property  amounting  up- 
wards of  $36,000,  and  in  his  will  he  bequeathed  to  his  wife 
the  sum  of  $2,000,  and  created  a  trust  as  follows : 

"  I  give  and  bequeath  unto  my  said  wife,  Mary,  the 
further  sum  of  $8,000,  lawful  money  aforesaid,  to  be  paid 
to  her  as  soon  as  conveniently  may  be  after  my  decease,  in 
trust,  nevertheless,  that  she,  my  said  wife,  shall  have,  use 
and  take  the  interest  accruing  and  to  arise  from  the  said 
$3,000,  during  the  minority  of  my  sons  Joseph  and  John 
and  daughter  Clarissa,  to  be  applied  for  and  towards  the 
support  and  maintenance  and  education  of  said  three  chil- 
dren, and  to  pay  to  the  said  children,  Joseph,  John  and 
Clarissa,  as  they  shall  respectively  arrive  at  the  age  of 
twenty-one  years,  the  sum  of  $1,000  each. 

"  My  will  is  that  the  sum  of  $3,000,  hereinbefore  given  in 
trust  to  my  said  wife,  Mary,  shall  be  by  her  put  at  interest 
by  good  bond  and  mortgage  security  upon  real  estate,  to  be 
approved  of  by  my  executoi*s  hereinafter  named,  and  in  case 
either  or  all  of  my  said  children,  Joseph,  John  and  Clarissa, 
shall  die  during  their  minority  and  without  lawful  issue, 
then  my  will  is,  and  I  do  hereby  give  and  bequeath  unto 
my  said  wife,  Mary,  the  sum  or  sums  of  money  which  such 
child  or  children  would  have  been  entitled  to  receive  if  he, 
she  or  they  had  lived  to  the  age  of  twenty-one  years.*' 

And  he  appointed  his  wife  and  his  son  Edward  executors 
of  his  will. 
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The  will  was  admitted  to  probate,  and  the  trust  fund 
was  invested  in  a  bond  and  mortgage,  which  was  paid  off 
in  1836,  and  subsequently  was  loaned  by  the  executrix  to 
Edward  Lammer,  together  with  her  $2,000,  and  secured  by  a 
bond  and  mortgage  upon  premises  on  which  there  was  a 
prior  mortgage  which  was  afterwards  foreclosed,  and  no 
surplus  was  left  to  apply  on  the  second  mortgage.  Clarissa, 
on  the  death  of  her  mother  in  1870,  was  appointed  admin- 
istratrix of  her  estate,  and  as  such  commenced  an  action 
against  the  executrix  of  Edward's  will,  to  enforce  the  trust 
as  to  the  $8,000. 

Appeal  from  a  judgment  of  the  general  term  of  the  city 
court  of  Brooklyn,  affirming  a  judgment  in  favor  of  the 
defendants. 

P.  V.  B.  Stanton^  for  appellants. 

Jesse  Johnson^  for  respondents. 

Eabl,  J. — The  finding  of  the  trial  court,  affirmed  by  the 
general  term,  that  Edward  Lammer  had  paid  to  Mary 
Lammer  the  amount  loaned  to  him  by  her,  which  was 
secured  by  his  mortgage,  was  founded  -upon  sufficient  evi- 
dence, and  concludes  us.  The  loan  was  made  forty-eight 
years  before  Edward's  death,  and  thirty-four  years  before 
Mrs.  Lammer's  death,  and  during  most  of  that  time  he 
possessed  ample  pecuniary  ability  to  pay.  She  was  not 
shown  to  possess  much  means,  and  presumably  needed  the 
means  for  the  support  of  herself  and  infant  childreci.  She 
and  Edward  always  resided  near  each  other,  and,  during 
twenty  years,  he  made  a  considerable  allowance  to  his 
sister  for  the  benefit  of  herself  and  mother,  thus  showing 
that  he  was  not  only  disposed  to  be  just,  but  liberal.  The 
bond  and  mortgage  were  not  in  her  possession  at  her  death, 
were  not  then  shown  to  be  in  existence,  and  were  never, 
until  shortly  before  the  commencement  of  this  action,  by 
either  of  the  plaintiffs,  the  youngest  of  whom  at  her  death 
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was  forty-two  years  old.  Under  such  circumstances,  the 
non-production  of  the  bond  and  mortgage  furnishes  very 
satisfactory  and  conclusive  evidence  of  their  payment. 
Bergen  v.  Urbahn,  83  N.  Y.  49. 

But  the  statute  of  limitations  furnishes  an  equally  con- 
clusive defense  to  this  action.  If  it  be  assumed  that  the 
trust  fund  was  loaned  to  Edward  Lammer  with  notice  of 
the  trust,  under  such  circumstances  that  the  trust,  within 
a  proper  time,  could  have  been  enforced  against  him  or  his 
estate,  the  lapse  of  time  would  still  stand  in  plaintiff's 
pathway.  If  this  were  an  action  to  recover  the  debt  evi- 
denced by  the  bond  and  mortgage,  it  is  conceded  that  it 
would  have  been  barred.  But  the  ^.ction  is  to  establish 
and  enforce  a  trust,  and  hence  the  claim  is  made  that  it  is 
not  barred.  It  is  undoubtedly  generally  true  that,  as 
against  a  trustee  of  an  actual,  express,  subsisting  trust,  the 
statute  does  not  begin  to  run  against  the  beneficiary  until 
the  trustee  has  openly,  to  the  knowledge  of  the  beneficiary, 
renounced,  disclaimed,  or  repudiated  the  trust.  But  Ed- 
ward Lammer  was  not  the  actual  trustee  of  this  fund,  and 
he  never  acknowledged  a  trust  as  to  the  money  loaned  him. 
He  could,  at  most,  have  been  declared  a  trustee  ex  male" 
ficio^  or  by  implication  or  construction  of  law ;  and  in  such 
a  case  the  statute  begins  to  run  from  the  time  the  wrong 
was  committed  by  which  the  party  became  chargeable  as 
'  trustee  by  implication.  Wilmerding  t'.  Russ,  83  Conn. 
67 ;  Askhurst's  Appeal,  60  Pa.  290 ;  McClane  v.  Shepherd 
21  N.  J[.  Eq.  76 ;  Decouche  v.  Savetier,  8  Johns.  Ch.  190 ; 
Ward  V.  Smith,  8  Sandf.  Ch.  692 ;  Higgins  v.  Higgins,  14 
Abb.  N.  C.  18 ;  Clark  v.  Boorman,  18  Wall.  493 ;  Perry, 
Trusts,  §  865. 

We,  therefore,  see  no  reason  to  doubt  that  the  judgment 
below  was  right,  and  it  should  be  affirmed,  with  costs. 

All  oonour. 
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RoxANA  C.  Larkins,  Respondent,  v.  Paul  C,  Maxon, 

Administrator,  etc..  Appellant. 

Ctmrt  of  Appeals,  November  23,  1886. 

Modifying  decision  in  same  case,  35  Hun,.  665,  Mem. 

1.  Rtferenoe.   Inconmstent  Fmdinga. — A  fiJBtding  of  a   referee  that  tlie 

claimant  performed  services  for  defendant,  at  Ills  request,  as  a 
domestic  in  his  family,  is  not  inconsistent  with  a  finding  that  her 
relations  in  his  family  were  afTectionate  and  kindly  and  like  those 
of  a  daughter. 
See  note  at  end  of  case. 

2.  Same.    DisbiiraemenJts. — A  claimant  upon    a  reference,  under   the 

statute,  of  a  claim  against  the  estate  of  a  deceased  person,  is  en- 
titled,  if  the  prevailing  party,  to  recover  the  necessary  disburse- 
ments. The  provision  of  the  former  Code  allowing  such  dlsburse- 
.  ments  was  not  repealed  by  the  repealing  act  of  1880,  but  the  right 
thereto  was  preserved  by  the  qualifying  section  of  said  act. 

Reference,  under  the  statute,  of  a  disputed  claim  against 
an  estate. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  modifying  and  affirming,  as  modified,  a  judg- 
ment of  the  special  term,  entered  upon  the  report  of  a 
referee. 

Elon  B.  Brown^  for  appellant. 

W.  H.  Oilman^  for  respondent. 

Per  Cubiam. — We  do  not  think  that  the  findings  of  the 
referee  were  inconsistent.  A  domestic  may  be  treated,  in 
many  respects,  like  a  daughter,  without  holding  that  rela- 
tion to  the  employer.  The  facts  were  sufficient  to  estab- 
lish at  least  an  implied  contract  for  compensation  ;  and,  so 
far  as  there  was  an  express  one,  it  has  not  been  fulfilled  by 
the  device  and  legacy  given  by  Mrs.  Sprague.    The  destroyed 
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will  of  Sprague  and  his  wife  bore  somewhat  on  the  actually 
existing  relations  between  the  parties,  and  formed  incidents 
in  the  history  of  those  relations.  Since  the  referee  found 
as  a  fact  the  existence  of  an  implied  contract,  his  opinion 
about  an  understanding  ^*  not  amounting  to  contract  '*  was 
immaterial. 

From  the  judgment  entered  on  the  report  of  the  referee 
the  general  term  struck  out  the  disbursements  taxed  and 
allowed,  upon  the  ground  that  section  317  of  the  old  Code 
of  procedure,  which  provided  for  tfieir  taxation,  was  repealed 
by  the  repealing  act  of  1880,  and  the  right  was  not  preserved 
by  subdivision  8  of  section  8  of  that  act.  Upon  the  con- 
struction of  that  saving  clause  there  has  been  a  difference 
of  opinion  in  the  supreme  court.  In  Miller  v.  Miller  (32 
Hun,  481),  and  Dagget  v.  Mead  (11  Abb.  N.  C.  116), 
the  saving  clause  was  held  to  prevent  the  destruction  only 
of  the  right  to. such  disbursements  as  were  provided  for  in 
the  Revised  Statutes,  and,  there  being  none  such  in  a  case 
like  the  present,  there  was  nothing  saved.  To  the  contrary 
are  KriU  v.  Brownell,  40  Hun,  72  ;  Sutton  v.  Newton,  15 
Abb.  N.  C.  452  ;  Hall  v.  Edmunds,  67  How.  Pr.  202 ;  and 
Overheiser  v.  Morehouse,  16  Abb.  N.  C.  208.  We  think 
these  last  cited  cases  establish  the  true  construction  of  the 
subdivision  referred  to,  and  that  it  was  intended  and  did 
preserve  the  right  to  disbursements  given  by  the  former 
Code  upon  the  reference  of  a  claim  against  a  decedent. 

The  order  of  the  general  term  striking  out  disbursements 
should  be  reversed,  and  the  judgment  as  entered  at  special 
term  be  affirmed,  with  the  costs  of  the  appeal  to  this  court. 

All  concur. 

KOTB  ON  THB  EPFBOT  OF  INCONSISTENT  FlNDINOS  MADE  BT  THB  GOUBT 

OB  Befebeb. 

There  has  been  no  particular  change  produced  in  this  respect  by  the 
provisions  of  the  present  Oode,  and  the  same  rule  is  adhered  to  by  the 
appellate  courts. 
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In  Tompkins  v.  Lee,  59  K.  T.  662,  the  case,  in  an  action  tried  by  a. 
referee,  as  settled,  contained  a  statement  of  facts  as  found  by  the  ref- 
eree, other  and  additional  to  those  contained  in  Ids  report.  The  defend- 
ant contended  that  the  additional  findings  were  in  direct  conflict  with 
the  findings  in  the  repoi-t,  and  that  the  latter  must  yield.  It  was  held 
that,  if  this  was  so,  it  would  present  the  question  whether  the  finding 
of  the  referee,  embraced  in  his  report,  or  the  findings  settled  by  him 
in  the  case,  should  be  regarded  as  correct  by  the  court,  and  that  the 
latter  must  be  assumed  as  correct,  and  the  former,  so  far  as  it  conflicts^ 
must  be  disregarded. 

In  Sch winger  v.  Baymond,  83  K.  Y.  192,  there  were  findings,  in  the 
referee's  report,  of  less  fullness  and  somewhat  confiicting  with  those 
made  upon  the  request^  to  find,  and  it  was  held  that,  where  they  vary, 
the  appellants  are  entitled  to  those  most  favorable  to  themselves,  and 
may  rely  upon  them  in  aid  of  their  exceptions.  Where  the  findings^ 
contained  in'the  case  as  settled  by  the  referee,  differ  from  those  in  the 
report,  the  former  must  still  be  held  to  be  correct  and  represent  his 
final  conclusions,  as  it  is  upon  the  case  that  the  exceptions  stand.  See 
Tompkins  9.  Lee,  ante. 

In  Bonnell  v.  Griswold,  89  N.  T.  122,  it  was  held  that,  where  a  ref- 
eree's findings  of  fact,  are  conflicting,  the  defeated  party  is  entitled  to 
the  beneflt  of  those  most  favorable  to  him,  in  aid  of  his  exceptions  to 
the  conclusions  of  law. 

In  Bennett  v.  Bates,  94  N.  Y.  354,  it  was  held  that  it  is  the  duty  of 
the  court  of  appeals  to  harmonize  jbhe  findings  of  a  trial  court  so  as  to 
arrive  at  the  real  intention  in  making  them,  if  it  can  be  done,  and  an 
intention  to  reverse  its  deliberate  finding,  several  times  repeated  in 
course  of  the  settlement  of  the  case,  upon  a  mere  collateral  finding  in 
which  an  inadvertent  and  Immaterial  expression  was  used  in  describ- 
ing an  irrelevant  fact,  will  not  be  imputed. 

In  Health  Dept.  of  N.  Y.  v.  Purdon,  99  N.  Y.  237,  it  was  held  that, 
when  the  findings  of  the  trial  court  are  apparently  inconsistent,  it  is 
the  duty  of  the  appellant  tribunal,  if  possible,  to  reconcile  them  and 
give  effect  to  the  real  meaning  and  intent  of  the  court  in  making  them. 
See  Bennett  v.  Bates,  ante.  But  the  application  of  this  rule  is  not  called 
for  where  there  is  no  irreconcilable  repugnancy  in  the  findings. 

In  The  First  Nat.  Bank  of  Portchester  v,  Halsted,  20  Abb.  N.  0.  155, 
it  was  held  that,  as  between  confiicting  and  contradictory  findings  of 
fact,  the  party  appealing  is  entitled  to  rely  upon  those,  as  having  been 
accurately  made,  which  are  the  most  favorable  to  himself. 

In  Sisson  9.  Cummings,  35  Hun,  22,  the  rule  which  is  to  be  applied, 
where  a  contradiction  exists  between  the  findings  of  fact  and  conclu- 
sions of  law  appearing  in  the  decision,  signed  by  the  judge  or  referee, 
and  the  findings  made  upon  the  special  requests  theretofore  submitted 
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by  either  of  the  parties,  was  considered,  and  the  old  rule  that  in  such 
cases  the  special  findings  are  to  control,  was  criticised  and  doubted. 

In  Pappenheim  v.  The  Met.  El.  E.  B.  CJo.,  67  N.  Y.  Super.  Ct.  281,  it 
was  held  that,  whenever  two  findings  of  fact  are  Inconsistent  with  the 
conclusions  of  law  and  the  judgment,  although  the  same  was  made  by 
inadvertence,  the  appellant  is  entitled,  in  support  of  his  exceptions,  to 
have  that  finding  taken  as  true  which  is  the  more  favorable  to  himself ; 
and,  in  support  of  this  rule  the  following  cases  are  cited :  Bonnell «. 
Griswold,  ante ;  Sch winger  v.  Baymond,  ante  ;  Conselyea  v.  Blanchard, 
103  Id.  231 ;  Bedfield  v.  Bedfleld,  110  Id.  671 ;  Green  v.  Boworth,  113  Id. 
462. 

In  Welsh  v.  The  Man.  El.  B.  B.  Ck>.,  57  N.  Y.  Super.  Ct.  408,  the  court 
found  at  the  request  of  defendant  as  follows:  **  The  evidence  does  not 
establish  any  definite  amount  of  damages  for  which  any  judgment  can 
be  rendered."  The  appellant  claimed  that  this  finding  was  inconsist- 
ent with  some  of  the  prior  findings,  and  that  for  this  reason  the  judg« 
ment  should  be  reversed.  This  finding  does  not  state  a  fact,  but  is  a 
conclusion  of  law,  and  if  erroneous,  cannot  affect  or  overrule  the  cor- 
rect conclusion  of  law  that  the  plaintiff  was  entitled  to  a  judgment  for 
the  amount  of  the  damages  that  the  court  finds  as  a  fact  was  sustained 
by  him.  And  it  was  held  that  no  principle  of  law  requires  the  court  to 
reverse  a  judgment  because  of  inconsistent  conclusions  of  law,  when 
the  judgment  directed  to  be  entered  is  In  accordance  with  the  correct 
conclusion  of  law  on  the  facts  found. 

In  Bohlen  v.  The  Met.  £1.  R.  Ck>.,  N.  Y.  Super.  Ct.  March  4,  1890,  it 
was  held  that,  when  the  findings  of  fact  are  In  irreconcilable  conflict, 
so  that  it  is  impossible  to  say  which  iB  correct,  the  error  cannot  be 
corrected  after  judgment  on  motion  made  at  a  term  other  than  that  at 
which  the  judgment  was  rendered.  See  also  Bock  well  v.  Carpenter,  23 
Hun.  529 ;  McLean  v.  Stewart,  14  Id.  472 :  Gardiner  v.  Schwab,  34  Id. 
583. 

And  in  Conselyea  v.  Blanchard,  arate,  it  was  held  that,  if  some  findings 
of  fact  are  more  favorable  to  the  appellant  than  others,  he  has  the  right 
upon  an  appeal  to  the  court  of  appeals  to  claim  the  benefit  of  those 
which  are  most  favorable  to  him ;  and  so  the  court  of  appeals  has  re- 
peatedly held«  See  Schwinger  v.  Baymond,  93  N.  Y.  191 ;  Bonnell  v. 
Griswold,  89  Id.  122. 

It  is  undoubtedly  an  established  rule  of  the  court  of  appeals  that, 
where  findings  of  fact,  made  by  the  court  or  referee,  which  are  mate- 
rial to  the  determination  of  the  case,  are  irreconcilably  confiicting,  it 
will  be  governed  by  that  finding  which  is  most  favorable  to  the  party 
appealing ;  but  this  ruling  presupposes  such  a  difference  in  the  find- 
ings.   Green  v.  Boworth,  avJte,    So  far,  therefore,  as  these  findings 
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sre  conflicting,  it  is  the  duty  of  the  court  of  appeals  to  endeavor  to 
reconcile  them  and  give  to  each  some  office  to  perform.  It  is  only 
when  this  cannot,  by  a  reasonable  construction,  be  accomplished, 
that  the  court  is  bound  to  accept  the  finding  most  favorable  to  the 
appellant.  See  Bennett  «.  Bates,  ante;  Bedfield  v.  Bedfleld,  ante. 
In  the  latter  case,  it  was  said  that:  *'  We  have  held  that,  where  the 
special  findings  of  a  judge  or  a  referee  differ  from  the  findings  formal- 
ly made  as  the  basis  of  the  judgment,  the  appellant  has  the  right  to 
rely  upon  such  findings  as  are  most  favorable  to  him.  Those  decisions 
were  made  at  a  time  when  the  practice  authorized  the  submission  of 
proposed  findings  to  a  judge  or  referee  after  the  decision  of  the  cose 
was  rendered;  and  under  that  practice  such  findings  were  passed 
upon,  generally  weelts  and  frequently  months  after  the  formal  findings 
had  been  made ;  and  we  held  that,  where  such  findings  differed  from 
the  prior  findings  and  contradicted  them,  the  appellant  had  the  right 
to  rely  upon  them  if  most  favorable  to  him.  Tompl^ins  v.  Lee,  ante ; 
Schwinger  c.  Eaymond,  ante ;  Bonnell  v,  Griswold,  ante.  Since  those 
decisions,  the  practice  has  been  changed,  and  now  the  proposed  find- 
ings must  be  presented  at  the  submission  of  the  case,  and  the  pre- 
sumption is,  that  those  findings  are  passed  upon,  when  the  case  is 
decided  and  the  formal  findings  made.  Hence,  for  the  purpose  of 
construing  the  findings,  we  must  look  at  all  of  them,  both  the  general 
and  special  findings,  and,  if  they  are  in  conflict,  we  must  attempt  to 
reconcile  them.  If,  after  such  an  attempt,  we  find  them  irreconcil- 
able, then,  now,  as  under  the  earlier  practice,  the  appellant  is  enti- 
tled to  take  the  findings  most  favorable  to  him."  If  the  court  is 
satisfied,  upon  looking  at  all  the  findings  of  fact  and  law,  that  the 
trial  judge  did  not  intend  to  find,  and  has  not  found,  any  fact  in  con- 
flict with  the  general  findings  contained  in  his  formal  decision,  the 
latter,  having  been  approved  at  the  general  term,  must  stand  and 
Jnstlty  the  judgment  which  was  entered.    Id. 
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In  The  Matter  of  the  Estate  of  Elias  W.  Cady,  Deoeased. 

Covrt  of  Appeals,  November  23,  1886. 

Affirming  same  case,  86  Hun,  122. 

1.  Executors,  BrfiAsal  qf  letters. — ^Where  a  person,  who  has  been  ap» 

pointed  an  executor,  has  been,  for  several  years  prior,  in  the  habit 
of  using  intoxicating  liquors,  occasionally  becoming  intoxicated 
thereby,  and  latterly  such  use  had  become  much  more  frequent  than 
formerly,  so  that  a  greater  part  of  the  time  he  was  under  the 
decided  influence  of  intoxicating  liquors,  sometimes  indulging  in 
protracted  sprees  and  ending  in  delirium  tremens ;  and  though  in 
the  year  1879  was  worth  $29,000,  had  become  insolvent  and  unable 
to  pay  his  debts,  his  improvidence  was  such  that  the  surrogate 
might  properly  adjudge  that  he  was  incompetent  to  execute  the 
duties  of  the  trust  conferred  upon  him  by  the  will  and  refuse  to 
grant  him  letters  testamentary  as  such  executor. 

2.  Surrogate,  Frndings. — ^The  court  of  appeals  is   concluded  by  the 

findings  of  the  surrogate,  where  the  evidence  is  abundant  to  sus- 
tain them. 

ft 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court  affirming  a  decree  of  the  surrogate's  court  refus- 
ing letters  testamentary. 

The  facts  and  opinion  of  the  general  term  are  as  follows : 

^^  Appeal  from  a  decree  of  the  surrogate  of  Tompkins 
county,  refusing  letters  testamentary  to  Charles  Cady  as 
executor  of  Elias  W.  Cady,  deceased,  and  also  removing 
him  from  the  position  of  testamentary  trustee  under  the 
said  last  will  and  testament  of  said  Elias  W.  Cady. 

Elias  W.  Cady  died  in  the  spring  of  1883,  leaving  a  last 
will  and  testament,  executed  in  1854,  in  and  by  which  he 
devised  the  homestead  property  of  nearly  200  acres  upon 
certain  conditions,  to  Charles  Cady,  and  naming  Charles  and 
his  brother  Oliver  as  executors  and  trustees. 

Subsequently,  and  on  December  80, 1856,  and  on  July 


MATTER  OF  THE  ESTATE  OF  CADY.      221 

Statement  of  the  Oaee* 

8,  1875,  the  testator  made  codicils  to  his  will,  diminishing* 
the  devise  to  Charles  by  making  increased  charges  thereon 
for  the  benefit  of  the  testator's  daughter  Mary. 

Id  June  and  September  1881,  the  testator  conveyed  to  Mary 
Cady  the  homestead,  being  that  property  which  had  been 
devised  to  Charles,  subject  to  certain  payments  to  be  made 
to  her,  thus  leaving  Charles  without  any  interest  in  the  will, 
except  as  executor  and  trustee  under  the  same. 

About  400  acres  of  land  known  as  the  Cramer  farm,  were 
devised  to  Chailes  Cady  and  Oliver  Cady,  in  trust,  to  sell  the 
same  within  five  years  and  out  of  the  proceeds  to  pay  their 
sister  Mary  Cady  $3,000,  and  divide  the  balance  equally 
between  Mary  and  her  two  sisters  Harriet  S.  Ferguson  and 
Rebecca  A.  Dwight. 

Upon  the  probate  of  the  will,  Oliver  refused  to  act  as 
executor,  thereby  leaving  Charles  Cady  as  sole  surviving 
executor ;  and  thereupon  the  three  sisters  objected  to  their 
brother  Charles  acting  as  executor  and  their  trustee  upon 
the  ground  of  his  alleged  drunkenness,  improvidence,  insol- 
vency and  personal  hostility  and  unfriendliness  to  them ; 
and  upon  the  further  ground  that  he  was  seeking  to  injure 
the  estate  by  inducing  the  creditors  to  levy  upon  all  the 
personal  property  left  by  his  father,  claiming  it  belonged  to 
him. 

The  objections  were  in  wi'iting  and  were  verified. 

During  the  progress  of  the  trial  had  thereon  before  the 
surrogate,  Harriet  S.  Ferguson  withdrew  her  objections. 

The  surrogate  found :  **  That  Charles  Cady,  for  several 
years  prior  to  the  spring  of  1880,  had  been  in  the  habit  of 
using  intoxicating  liquors,  occasionally  becoming  intoxicated 
thereby ;  but  that  about  the  spring  of  1880  such  use  became 
much  more  frequent  than  theretofore,  so  that  a  greater  part 
of  the  time  he  was  under  the  decided  infiuence  of  intoxi- 
cating liquors,  sometimes  indulging  in  protracted  sprees  and 
ending  in  delirium  tremens,  but  that  for  several  months 
prior  to,  and  especially  during  the  pendency  of  the  present 
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proceedings,  that  indulgence  has  been  less  open  and  excessive 
than  theretofore.  That  in  the  year  1879  Charles  Cady  was 
a  man  of  means,  he  himself  estimating  his  property  at  that 
time  at  about  $29,000 ;  that  since  1879  he  has  become  insol- 
vent and  unable  to  pay  his  debts." 

As  a  conclusion  of  law,  the  surrogate  found,  fir9t :  "  That 
said  Charles  Cady,  by  reason  of  improvidence  and  habitual 
drunkenness,  is  incompetent  to  act  as  executor  and  testamen- 
tary trustee  under  the  will  and  codicils  of  the  said  Elias  W. 
Cady,  deceased ;  that  a  decree  should  be  entered  denying 
letters  testamentary  to  ssdd  Charles  Cady  as  executor,  and 
also  removing  him  from  the  office  of  testamentary  trustee 
under  said  will."  This  decision  was  made  and  filed  March 
"24, 1884. 

Upon  the  hearing  there  was  evidence  tending  to  estab- 
lish that  Charles  Cady  induced  the  creditors  to  levy  upon 
and  sell  the  personal  property  upon  the  homestead,  upon  an 
avowal  that  it  belonged  to  him  and  that  litigation  would  be 
necessary  to  settle  the  rights  of  the  estate  and  the  legatees 
in  the  property. 

There  was  also  a  great  contrariety  of  evidence  touching 
the  habits,  acts  and  conduct  of  Charles  Cady,  covering  a 
period  of  several  years  prior  to  the  28th  of  April,  1888^ 
offered  by  the  objectors  to  sustain  their  allegations;  and 
also  considerable  evidence  was  offered  by  the  appellant  to 
overthrow  the  testimony  offered  by  the  objectors,  and  in 
this  evidence  very  many  contradictions  are  found,  not  nec- 
essary to  be  referred  to  in  detail. 

Haedin,  p.  J. —  Section  8  of  the  Revised  Statutes,  as 
amended  by  chapter  79  of  the  Laws  of  1878,  provides  as 
follows,  viz. :  "  No  person  shall  be  deemed  competent  to 
serve  as  an  executor,  who  at  the  time  the  will  is  proved 
*  *  *  upon  proof,  shall  be  adjudged  by  the  surrogate 
to  be  incompetent  to  execute  the  duties  of  such  trust  by 
reason  of  drunkenness,  dishonesty,  improvidence  or  want  of 
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understanding."  3  R.  S.  (7th  ed.)  2289.  Section  2636  of 
the  Code  provides  that,  after  the  proof  of  a  will,  letters 
testamentary  shall  be  issued  to  the  person  or  persons  named 
in  the  will  unless  a  person  interested,  or  a  creditor  in  the 
estate,  files  an  affidavit,  setting  forth  specifically  one  or 
more  legal  objections  to  granting  the  lettera  to  one  or  more 
of  the  executors,  or  stating  that  he  is  advised  and  believes 
there  are  such  objections,  and  that  he  intends  to  file  a 
specific  statement  of  the  same.  It  is  provided  in  section 
2637  that  '^  the  surrogate  must  inquire  into  an  objection 
filed,  as  provided  in  the  last  section,  and  for  that  purpose 
he  may  receive  proof  by  affidavit,  or  otherwise,  in  his  dis- 
cretion, i  If  it  appears  that  there  is  a  legal  and  sufficient 
objection  to  any  person  named  as  executor  in  the  will,  letters 
should  not  be  issued  to  him  except  as  prescribed  in  the 
next  section."  It  may  be  observed  that  this  section  pro- 
vides that  investigation  may  be  had  upon  proof  by  affidavit, 
or  in  such  other  manner  as  in  the  discretion  of  the  surrogate 
shall  be  allowed.  Manifestly  it  was  the  intention  of  the 
legislature  to  provide  for  a  somewhat  speedy  and  summary 
determination  of  the  questions  raised  by  objections  made  to 
the  competency  of  a  person  to  serve  as  executor.  In  Mc- 
Gregor V.  Buel,  where  the  question  under  consideration  was 
whether  especial  letters  of  administration  should  be  issued 
or  not,  to  preserve  the  property  pending  an  appeal  from  the 
probate  of  a  will ;  at  page  169,  24  N.  Y.  Judge  Dbnio  ob- 
serves, viz. : 

'^  The  statute,  in  terms,  makes  the  granting  of  such  letters 
discretionary,  and  thepropriety  of  issuing  or  holding  them  is 
plainly  dependent  upon  the  exigencies  of  the  estate,  the 
amount  and  situation  of  the  estate  and  other  circumstances 
which  require  to  be  judged  of  summarily,  and  are  not  suit- 
able to  b^  litigated  through  the  courts  upon  appeal.  The 
determination  of  the  surrogate  upon  such  questions  is,  as  it 
should  be,  summary  and  exclusive."  While  that  authority 
is  not  precisely  in  point  upon  the  question  now  before   us. 
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we  think  the  quotation  not  inopportune,  as  after  a  full  con- 
sideration of  the  great  volume  of  evidence  taken  before  the 
surrogate  in  this  case,  we  are  disinclined  to  disturb  the 
findings  of  fact  made  by  the  learned  surrogate  ;  he  saw 
the  witnesses,  heard  them  testify,  and  upon  a  question 
involved  in  so  much  conflict,  was  better  prepared  to  reach 
a  cori*ect  result  than  we  can  be  by  scanning  the  evidence 
found  in  the  appeal  book.  The  primary  question  to  be 
considered  upon  all  the  evidence  before  the  surrogate  was 
whether  or  not  the  improvidence  of  Charles  Cady  was 
shown  to  be  such  that  the  surrogate  might  properly  ad- 
judge that  he  was  incompetent  to  execute  the  duties  of  the 
trust  conferred  upon  him  by  the  will.  In  Coope  v^  Lowerre 
(1  Barb.  Ch,  46)  the  chancellor  says,  viz. :  "  The  improvi- 
dence which  the  framers  of  the  Revised  Statutes  had  in 
contemplation  as  a  ground  of  exclusion  is  that  want  of 
care  or  foresight  in  the  management  of  property  which 
would  be  likely  to  render  the  estate  and  effects  of.  the  in- 
testate unsafe  and  liable  to  be  lost  or  diminished  in  value 
by  improvidence  in  case  administration  thereof  should  be 
committed  to  such  improvident  person." 

The  principle  of  exclusion  of  this  part  of  the  statute  is 
based  upon  the  well  known  fact  that  a  man  who  is  careless 
and  improvident,  or  who  is  wanting  in  ordinary  care  and 
forecaste  in  the  acquisition  and  preservation  of  property,  for 
himself,  cannot  with  safety  be  intrusted  with  the  manage- 
ment and  preservation  of  the  property  of  others.  In 
McM ahon  v.  Harrison  (6  N.  Y.  443),  it  was  held  that  the 
fact  that  a  man  was  a  professional  gambler  is  presumptive 
evidence  of  such  improvidence  as  to  render  him  incompetent 
to  discharge  the  duties  of  executor  or  administrator,  and 
the  definition  which  we  have  quoted  from  the  chancellor, 
quoted  in  Coope  v.  Lowerre  (^supra)^  was  there  approved, 
and  the  judgment  of  the  court  was,  that  such  an  improvi- 
dent person  ought  not  to  be  intrusted  with  an  estate.  In 
Emerson  v.  Bowers  (14  N.  Y.  449),  the  court,  in  speaking 
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of  improvidence,  says  :  The  term  evidently  refers  to  habits 
of  mind  and  conduct  which  become  a  part  of  the  man,  and 
render  him  generally,  and  under  all  ordinary  circumstances, 
unfit  for  the  trust  or  employment  in  question.  That  defini- 
tion was  referred  to  approvingly  by  the  court  in  Freeman  v, 
Kellogg,  4  Redf.  224.  Under  the  interpretation  of  the 
statute  given  by  the  authorities  to  which  we  have  referred, 
we  think  the  evidence  before  the  surrogate  amply  justified 
him  in  concluding  that  the  executor,  by  reason  of  his 
improvidence,  was  incompetent  to  execute  the  duties  of  the 
trust,  and  that  he  was  justified  in  withholding  letters 
testamentary  from  him.  It  was  urged,  on  the  argument 
before  us,  that  considerable  force  should  be  given  to  the 
fact  that  the  testator  had  selected  the  executor.  In  con- 
sidering that  fact  it  must  be  borne  in  mind  that  subsequent 
to  1854,  by  virtue  of  codicils  and  conveyances  made  by  the 
testator  in  his  lifetime,  he  gave  a  different  direction  to  that 
portion  of  his  estate  which  he  originally  intended  for  his 
son,  Charles  Cady,  and  that,  at  the  time  of  the  death  of  the 
testator,  the  only  interest  which  remained  under  the  will  to 
pass  to  the  executor  was  such  as  he  might  derive  by  virtue 
of  the  office  as  executor  and  trustee.  However,  it  was  de- 
cided by  the  chancellor  in  Wood  v.  Wood  (4  Paige,  299), 
that  no  great  significance  attaches  to  the  circumstance  that 
the  testator  had  named  the  executor.  He  says  in  that  case, 
viz :  *'  It  is  not  material  to  inquire  whether  the  testator  was 
aware  of  the  want  of  responsibility  in  the  executor  at  the 
time  of  making  of  the  will,  for  if  the  testator  had  been  so 
improvident  as  to  commit  the  administration  of  his  estate  to 
one  whose  circumstances  are  such  as  not  to  afford  adequate 
security  for  the  faithful  discharge  of  his  trust,  the  court  must 
interfere  for  the  purpose  of  protecting  the  estate  against  the 
effects  of  such  improvidence."  This  language  of  the  chan- 
cellor was  quoted  approvingly  in  the  case  of  Freeman  v. 
Kellogg,  4  Redf.  225.     We  are  disposed  to  approve  of  the 

sentiment  expressed  by  .the  surrogate  of  New  York  county 

16   ' 
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in  Martin  v.  Duke  (5  Redf.  601),  wherein  he  says,  viz.: 
^^  Every  case  must  be  considered  by  itself  ;  in  each  the 
question  for  the  surrogate  is,  is  it  safe  to  put  this  estate  in 
the  hands  of  the  person  named  as  executor ;  can  he  be 
trusted  to  administer  it  faithfully  and  honestly  as  directed 
by  the  will  ?  "  We  think  in  this  case  some  attention  should 
be  given  to  the  circumstances  that  two  of  the  three 
beneficiaries  under  the  will,  who  were  adults  and  capable  of 
understanding  their  legal  rights,  objected  to  the  appointment 
of  the  person  named  as  executor  ;  also  some  attention  to 
the  threats  shown  to  have  been  made  by  the  executor  in 
respect  to  his  intentions  in  respect  to  the  maladministration 
of  the  estate  if  he  should  obtain  possession  of  it. 

While  these  considerations  are  not  at  all  controlling 
they  may  properly  haye  had  weight  with  the  surrogate  in 
considering  the  mass  of  evidence  bearing  upon  the  vital 
question  submitted  for  his  determination.  We  are  not 
warranted  in  saying  that  the  findings  were  erroneously 
reached  by  the  surrogate,  and  that  his  determination  in 
withholding  letters  testamentary  was  not  in  accordance 
with  the  weight  of  evidence  before  him.  We,  therefore, 
upon  this  branch  of  the  case,  sustain  the  result  reached  by 
the  surrogate.  Second.  In  respect  to  the  removal  of  Cady 
as  testamentary  trustee,  it  may  be  observed  that  the  sur- 
rogate  came  to  the  conclusion  that  he  ought  to  be  removed, 
at  the  same  time  that  he  reached  the  conclusion  that  he 
ought  not  to  bo  appointed  executor.  Section  2817  of  the 
Code  of  Civil  Procedure  authorizes  the  surrogate  to  make 
such  a  removal  of  a  testamentary  trustee,  ^^  where,  if  he 
was  named  in  the  will  as  executor,  letters  testamentary 
would  not  be  issued  to  him  by  reason  of  his  personal  dis- 
qualifications or  incompetency."  We  are  of  the  opinion  that 
the  evidence  before  the  surrogate  warranted  the  conclusion 
reached  by  him  upon  the  question  appertaining  to  the 
removal.  The  surrogate  had  jurisdiction  to  make  the 
removal.     Code  Civ.  Pro.,  §  2817 ;  Savage  v.  Gould,  60 
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How.  254,  and  the  citations  founded  therein  in  the  opinion 
of  BoARDMAN,  J.  We  are  of  the  opinion  that  the  rulings 
upon  the  hearing  by  the  surrogate  were  sufficiently  favora- 
ble to  the  appellant.  Section  2687,  as  we  have  before 
intimated,  provides  for  such  an  inquiry  as  was  had  before 
the  surrogate,  being  upon  affidavit  or  in  such  other  manner 
as  within  the  discretion  of  the  surrogate  should  be  ordered 
by  him.  We  have  found  no  error  in  the  course  of  the 
trial  calling  upon  us  to  disturb  the  conclusion  found  by  the 
surrogate.  We  think  the  decree  of  the  surrogate  of 
Tompkins  county  should  be  affirmed,  with  costs  against 
the  appellant  personally." 

Q-eorge  E.  Goodrich  Bjxd  S.  Fi  ITotr^am?,  for  appellant. 

S.  2).  Hdllidat/i  for  respondent. 

Earl,  J. — We  have  carefully  read  and  considered  the 
evidence  in  this  case,  and  find  it  to  be  abundant  to  sustain ; 
the  findings  of  the  surrogate ;  and  those  findings  conclude 
us.  We  agree  in  the  main  with  the  opioions  pronounced 
by  the  surrogate  and  at  the  general  term,  and  it  would  be 
a  waste  of  labor  to  travel  over  the  same  grounds  in  the 
exposition  of  the  law  applicable  to  the  facts  of  this  case  in 
them  so  fully  and  ably  set  forth. 

The  judgment  should  be  affirmed,  with  costs  against  the 
appellant. 

AU  concur. 
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Anna  M.  Holoombe,  Executrix,  etc.,  Appellant,  t;.  Enee- 
LAND  J.  MuKSON  et  al,^  Respondents. 

Court  of  Appeals,  November  90, 1886. 
Affirming  Bame  case,  34  Hun,  636,  Mem. 

Appeal,  Judgment  ahaohUe. — Upon  an  appeal  from  an  order  of  the 
general  term  reversing  a  judgment  entered  upon  the  report  of  a 
referee,  and  directing  a  new  trial,  with  stipulation  for  judgment 
absolute  in  case  of  affirmance,  the  court  of  appeals  will  examine 
the  whole  record,  for  the  purpose  of  discovering  whether  there  are 
any  errors  committed  by  the  trial  court  which  will  authorize  an 
order  of  reversal  by  the  general  term :  and  if  such  are  found,  this 
court  must  affirm  the  order  appealed  from  and  order  judgment 
absolute  for  the  respondent. 

9.  Same,  ReveraaJ  on  law. — Where  the  decision  of  the  general  term,  in 
granting  an  order  of  reversal  of  a  judgment  entered  upon  the 
report  of  a  referee,  is  placed  upon  questions  of  law  alone,  the 
court  of  appeals  is  precluded  from  reviewing  the  oase  upon  the 
facts,  and  is  confined  to  the  examination  and  decision  of  the  ques- 
tions of  law  presented  by  the  record. 

8.  EMence.  Oenerdl  Otfjection. — ^Where  an  objection  cannot  be  obviated 
by  any  means  within  the  power  of  the  party  offering  the  evidence, 
a  general  objection  thereto  is  sufficient  to  raise  the  question  of  its 
admissibility. 

4.  Same,  Parol  evidenee. — A  written  contract  cannot  be  explained, 
modified  or  contradicted,  either  as  to  its  express  or  implied  terms, 
by  parol  evidence,  whether  the  proposed  parol  modification  pur- 
ports to  have  been  made  before,  at  the  time  of,  or  after  the  date  of 
the  execution  of  the  instrument ;  certainly  not,  where  the  con- 
tract proposed  to  be  proved  is  required  by  the  statute  of  frauds  to 
be  in  writing.  i 

6.  Same.  Opinion. — The  opinion  of  witnesses,  who  have  no  knowledge 
of  the  location  and  dimension  of  a  lot  of  land,  other  than  the 
statements  of  a  third  person,  who  pointed  out  a  lot  to  them,  as  to 
the  number  of  acres  therein,  and  the  number  of  cords  of  wood 
it  would  produce  per  acre,  unless  supplemented  by  the  testi- 
mony of  the  informant  that  he  knew  the  lot  and  pointed  it  out  to 
the  witnesses  accurately,  Is  merely  hearsay  evidence  and  incom- 
petent, and  the  denial  of  a  motion  to  strike  out  the  testimony  is 
error. 
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Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  reversing  a  judgment  entered  upon  the  report  of-  a 
referee. 

James  Lansing^  for  appellant. 

JSsek  Oowen,  for  respondent. 

RUGER,  Ch.  J. — This  action  was  brought  by  John  P» 
Holcombe,  as  assignee  of  George  P.  Holcombe,  to  recover 
damages  from  the  defendants,  for  an  alleged  breach  of  con- 
tract by  refusing  to  employ  the  assignor  in  cutting  wood 
and  manufacturing  charcoal  on  certain  lands  owned  by 
them,  and  also  by  refusing  to  accept  and  pay  for  certain 
coal  agreed  to  be  furnished  by  him. 

The  complaint  did  not  allege  performance  of  the  contract 
by  the  plaintiff's  testator,  or  even  a  tender  of  performance, 
but  claimed  damages  for  its  breach  occasioned  by  defend- 
ants' refusal  to  make  the  advance  payment  of  fifty  cents  a 
cord  provided  to  be  paid  for  wood  chopped,  and  by  an 
alleged  notification  by  defendants  to  plaintiffs  testator  that 
they  would  "not  perform  the  agreement  upon  their  part 
to  be  performed,  and  would  not  accept  any  coal  made  or 
furnished  by  him,  nor  provide  cars  to  transport  the  same.'* 

The  answer  admitted  the  making  of  an  agreement  by  the 
defendants,  with  George  P.  Holcombe,  in  the  terms  and  to 
the  effect  particularly  set  out  therein  (and  which  accords 
with  the  written  agreement  thereafter  produced  in  evidence 
by  the  plaintiff)  but  denied  the  making  of  any  other  or 
different  contract.  It  also  took  issue  upon  the  allegations 
of  the  complaint  that  they  had  refused  to  perform  or  carry 
out  said  contract,  or  had  prevented  or  discharged  said  Geo. 
P.  Holcombe  from  performing  the  same,  and  avowed  their 
readiness  and  ability  at  all  times  to  perform  their  part  of 
said  agreement. 

Upon  the  trial  the  plaintiff  produced  in  evidence  a  writ- 
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ten  contract  executed  by  the  parties  referred  to,  reading  as 
follows : 

**  Articles  of  agreement  made  and  entered  into  this  9th 
day  of  March,  1880,  between  Geo.  P.  Holcombe,  of  New 
Lebanon,  N.  Y.,  of  the  first  part,  and  Munsou  &  Landon. 
of  Chatham  Village,  N.  Y.,  of  the  second  part  as  follows : 
the  said  Holcombe  agreed  with  said  Munson  &  Landon  to 
take  charge  of  and  cut,  coal  and  deliver  all  the  timber  to 
be  taken  from  lots  this  day  purchased  from  Aaron  P. 
Sackett,  Burton  JoUs  and  Bernard  Nelan,  said  wood  to  be 
cut  and  corded  with  good  solid  measure,  to  be  burned  under 
earth  in  a  good  workmanlike  manner,  and  delivered  at  the 
railroad  at  a  point  where  it  can  be  shipped  on  board  of 
sealed  cars  to  be  furnished  by  said  Munson  &  Landon  ;  cars 
to  be  well  filled,  and  due  diligence  made  to  keep  the  supply 
of  coal  without  unnecessary  delay.  For  such  service  said 
Holcombe  shall  receive  from  the  JoUs  and  Nelan  jobs,  the 
sum  of  nine  cents  per  bushel,  said  Munson  &  Landon  fur- 
nishing wood;  for  the  Sackett  job,  said  Holcombe  shall 
receive  for  his  services  the  sum  of  ten  and  one  half  cents 
per  bushel  of  coal  delivered  on  the  cars.  Holcombe  shall 
cut  aU  the  wood  low  and  well  trimmed.  Books  of  account 
shall  be  kept  by  both  parties,  subjected  to  the  inspection  of 
both,  payments  to  be  made  on  the  15th  day  of  each  month 
for  all  coal  delivered  on  the  cars  the  month  previous.  The 
parties  of  the  second  part  agree  to  advance  fifty  cents  per 
cord  of  all  wood  cut  the  month  previous,  which  shall  be 
taken  from  the  price  paid  for  the  coal.  Said  Holcombe 
agrees  to  make  from  40,000  to  75,000  bushels  of  coal  and 
deliver  the  same  on  the  cars  up  to  November  15, 1880 ;  said 
Munson  &  Landon  will  pay  said  Holcombe  twelve  dollars 
per  hundred  for  goods,  merchantable  charcoal,  made  from 
hard  wood  purchased  by  said  Holcombe,  the  same  being 
delivered  on  the  cars  and  paid  for  on  the  15th  of  each 
month ;  said  Holcombe  to  complete  the  Sackett  job  by  the 
'first  of  November,  1882 ;   the  parties  of  the  second  part 
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to  make  punctual  payments,  and  to  furnish  cars  promptly, 
that  there  may  be  no  delay. 

In  witness  thereof  the  parties  to  these  presents  have 
hereto  set  their  hands  and  seals  the  day  and  year  first 
mentioned. 

GEO.  P.  HOLCOMBE.  [l.  s.] 

MUNSON  &  LANDON.        [l.  s.] 
In  the  presence  of  H.  C.  Bull. 

The  questions  mainly  litigated  upon  the  trial  were :  Fir%t^ 
whether  there  had  been  any  refusal  on  the  part  of  the 
defendants  to  perform  the  contract ;  iecond^  whether  there 
had  been  a  subsequent  parol  alteration  of  the  terms  of 
the  written  agreement ;  and,  thirds  as  to  the  quantity  of 
coal  which  the  wood  on  the  lot  in  question  was  capable  of 
producing,  and  the  cost  of  manufacturing  it. 

Upon  all  of  these  questions  the  evidence  was  quite  con- 
tradictory and  conflicting  and  incapable  of  being  harmonized 
or  reonciled. 

The  referee  found  upon  each  of  the  questions  referred 
to  in  favor  of  the  plaintiff  and  assessed  the  damages  at 
$10,608.  From  the  judgment  entered  upon  the  referee's 
report  the  defendants  appealed  to  the  general  term.  That 
court,  after  an  examination  of  the  evidence  in  the  case, 
came  to  the  conclusion,  as  appears  from  its  opinion,  that 
the  referee  erred  upon  the  facts  in  ordering  judgment  for 
the  plaintiff.  Instead,  however,  of  determining  the  case 
upon  this  gp*ound,  its  decision  was  placed,  as  we  must 
assume  from  the  order  of  reversal,  upon  questions  of  law 
alone ;  and  it  reversed  the  judgment  entered  upon  the  re- 
port of  the  referee  and  directed  a  new  trial. 

The  plaintiff  declined  the  hazards  of  a  new  trial,  but 
elected  to  appeal  to  this  court,  giving  the  usual  stipulation 
for  judgment  absolute. 
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The  decision  of  the  general  term  precludes  us  from  re- 
viewing the  case  upon  the  facts,  and  confines  us  to  the 
examination  and  decision  of  the  questions  of  law  presented 
by  the  record.  In  view  of  the  repeated  warnings  given  by 
this  court  of  the  hazard  incurred  by  a  party  in  taking  such 
coui*se,  of  encountering  some  objections  and  exceptions 
taken  on  the  trial,  but  not  considered  by  the  general  term 
which  might  prove  to  have  been  well  taken,  and  especially 
in  a  case  that  bristles  with  exceptions,  it  was  to  say  the  least 
quite  dangerous  to  risk  the  chances  of  an  affirmance  by  us 
for  such  errors.  Copp  v.  Hatfield,  46  N.  Y.  588 ;  People  v. 
Supervisors  of  Essex  Co.,  70  id.  228  ;  Mackay  v.  Lewis,  78 
id.  882. 

Upon  such  an  appeal  it  is  our  duty  to  examine  the  whole 
record,  for  the  pui*pose  of  discovering  whether  there  were 
any  errors  committed  by  the  trial  court  which  would  have 
authorized  an  order  of  reversal  by  the  general  term ;  and  if 
such  are  found  it  is  the  imperative  duty  of  this  court  to 
affirm  the  order  appealed  from  and  order  judgment  absolute 
for  the  respondent.    Id. 

We  have  carefully  examined  the  case  for  this  purpose, 
and  while  we  find  many  grave  and  serious  errors  committed 
on  the  trial  which  were  not  at  the  time  pointed  out  by  suf* 
ficient  and  appropriate  objections,  we  also  find  some  that 
were  properly  raised  and  which  must  be  considered  and 
decided  by  us. 

Among  the  most  prominent  of  them  was  the  admission 
by  the  referee,  against  objection,  of  parol  evidence  to  add 
to  and  modify  the  written  contract.  With  the  view  of 
relieving  the  last  clause  of  such  contract  from  the  objection 
that  it  might  be  void  for  want  of  mutuality,  the  plaintiff 
sought  to  give  in  evidence  an  alleged  conversation  had 
between  George  P.  Holcombe  and  said  Landon  on  the  same 
day,  but  after  the  execution  of  the  written  contract.  Mrs. 
Holcombe,  who  was  the  first  witness  called  to  prove  it, 
was  asked  the  following  question :     ^^  What,  if  anything,  was 
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said  there  as  to  the  amount  of  coal  he  wanted  your  husband 
to  furnish  under  the  twelve  cent  clause  of  the  contract  ?  "^ 

The  question  was  objected  to  by  the  defendants  "  as 
immaterial  and  improper,  and  as  it  calls  for  the  conclusion 
of  the  witness."  The  objection  was  overruled  and  the 
defendants  excepted. 

We  are  of  the  opinion  that  the  question  was  objection* 
able,  and  that  the  grounds  o^  the  objection  were  sufficiently 
stated  to  raise  the  question  of  its  admissibility.  The  ques- 
tion purported  on  its  face  to  call  for  parol  evidence  qualify- 
ing, limiting  and  affecting  the  provisions  of  a  written 
contract.  It  was  plainly  intended  thereby  to  give  proof  of 
such  parol  agreement,  outside  of  the  written  contract, 
varying  or  explaining  its  meaning  and  effect.  Such  evi- 
dence was  both  improper  and  incompetent. 

The  grounds  of  the  objection  could  not  have  been  mis- 
understood, either  by  the  court  or  the  parties ;  and  the 
objection  could  not  have  been  obviated  so  as  to  make  such 
evidence  admissible.  The  question  in  terms  called  for  oral 
proof  to  supplement  the  provisions  of  a  written  contract, 
and  to  the  proposition,  plainly  implied  from  the  question, 
the  defendants  objected  that  such  evidence  was  immaterial 
and  improper,  as  it  unquestionably  was. 

The  object  of  the  rule  requiring  objections  to  evidence  to 
be  made  specific  and  to  point  out  the  precise  defect  existing 
therein,  is  to  prevent  surprise  and  enable  the  party  offering 
it  to  obviate  such  difficulties  as  are  merely  formal  and  can 
be  cured  by  reforming  the  question,  or  which  by  further 
proof  can  be  removed  and  the  question  rendered  competent. 
People  V.  Beach,  87  N.  Y.  612 ;  Bergmann  v.  Jones,  94  id.  61. 
In  a  case  where  the  objection  could  not  be  obviated  by  any 
means  within  the  power  of  the  party  offering  the  evidence, 
in  order  to  raise  the  question  of  its  admissibility  it  is 
sufficient  to  make  a  general  objection  thereto.  Quinby 
V.  Strauss,  90  N.  Y.  664;  Tooley  v.  Bacon,  70  id.  84; 
Merritt  v.  Seaman,  6  id.  168. 
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The  clause  of  the  contract  in  question  was  complete  in 
all  its  parts  and  needed  no  additional  evidence  to  make  it 
plain  and  intelligible.  The  plaintiffs  assignor  was  to 
furnish  coal  to  the  defendants  at  cars  furnished  by  them, 
and  they  were  to  receive  all  he  should  deliver,  and  pay  for 
it  at  the  rate  of  twelve  dollars  per  hundred  bushels  on  the 
fifteenth  of  each  month  after  delivery.  The  proposed 
evidence  tended  to  contradict  the  terms  of  the  contract  and 
limit  the  quantity  deliverable  by  the  vendor  i;o  one  hundred 
thousand  bushels.  The  fact  that  a  written  contract  is  un- 
enforceable by  reason  of  some  vice  expressed  in  it  does  not 
authorize  the  introduction  of  parol  evidence  to  eliminate 
such  objection.  It  is  only  where  the  contract  is  obviously 
incomplete  and  imperfect  by  reason  of  the  absence  of  some 
provision  which,  it  is  apparent,  the  parties  must  have  con- 
templated as  a  part  thereof,  that  parol  evidence  may  be 
admitted  to  supply  the  defect.  This  is  a  salutary  and  bene- 
ficial rule  and  should  neither  be  disregarded  nor  evaded. 

It  is  a  familiar  and  fundamental  rule  of  evidence  that 
a  written  contract  cannot  be  explained,  modified  or  contra- 
dicted, either  as  to  its  express  or  implied  terms,  by  parol 
evidence,  and  it  is  immaterial  whether  the  proposed  parol 
modification  purported  to  have  been  made  before,  at  the 
time  of  or  after  the  date  of  the  execution  of  the' instrument. 
Mott  V.  Richtmyer,  67  N.  Y.  60. 

The  plaintiff  made  no  suggestion  that  the  evidence  called 
for  came  within  any  of  the  exceptions  to  the  rule,  and  even 
if  he  had  it  would  not  have  availed  him  anything,  for  the 
contract  proposed  to  be  proved  is  required  by  the  statute 
to  be  in  writing,  and  it  is  not  competent  by  parol  to  add 
to  such  a  contract  any  provision  whatever.  Drake  v.  Sea- 
man, 97  N.  Y,  230. 

The  further  objection  that  the  contract  proved  was  void 
by  the  stattite  of  frauds  as  embracing  a  sale  of  personal 
property  amounting  to  more  than  fifty  dollars  in  -value,  was 
not  available  until  after  the  evidence  had  disclosed  the  naturo 
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of  the  contract,  and  we  think  that  after  that  time,  within 
the  decision  in  Bommer  v.  Am.  Spiral  Hinge  Mfg.  Co.  (81 
N.  Y.  468),  that  objection  was  not  properly  taken. 

That  the  admission  of  this  evidence  constituted  a  material 
error  is  manifest  from  the  fact  that  the  referee  awarded 
damages  to  the  amount  of  $2,000  for  a  breach  of  this  parol 
agreement. 

We  are  also  of  the  opinion  that  other  evidence  was  im- 
properly admitted  in  support  of  the  plaintiflTs  cause  of 
action.  The  case  was  tried  upon  the  theory  that  the  plaint- 
iff was  entitled  to  recover  as  damages  the  difference  betweeti 
the  cost  to  him  of  cutting  and  manufacturing  into  coal  all 
of  the  timber  growing  upon  the  several  parcels  of  land  de- 
scribed in  the  contract,  and  the  prices  therein  provided  to 
be  paid  for  the  coal  manufactured  therefrom.  It,  therefore, 
became  a  very  material  question  on  the  trial  to  determine 
the  quantity  of  wooded  land  embraced  in  these  lots,  the 
quantity  of  wood  per  acre  growing  thereon  and  the  number 
of  bushels  of  coal  which  it  was  capable  of  producing.  The 
evidence  differed  widely  upon  each  of  these  questions,  some 
witnesses  placing  the  quantity  of  wood  as  low  as  eighteen 
cords,  and  others  estimating  as  high  as  forty  cords  per  acre. 
Sevei-al  witnesses  who  had  examined  a  piece  of  land  pointed 
out  to  them  as  the  JoUs  lot,  were  called  to  testif)-  to  the 
number  of  acres,  of  wooded  land  therein  contained  and  the 
number  of  cords  of  wood  which  in  their  judgment  it  would 
produce  per  acre.  They  gave  material  evidence  in  the  case 
as  to  such  quantities  favorable  to  the  plaintiff's  contention. 
At  the  same  time  they  testified  that  they  had  no  knowledge 
of  the  location  of  the  JoUs  lot  or  its  dimensions,  and  that 
their  only  information  in  regard  to  it  was  derived  from 
statements  made  to  them  by  a  third  person.  There  was  no 
evidence  that  this  person  pointed  out  the  JoUs  lot  accurately, 
or  indeed  that  he  had  any  knowledge  of  its  location  or 
dimensions,  and  he  was  not  sworn  as  a  witness  upon  the 
trial. 
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A  motion  was  made  by  the  defendants  to  strike  out  the 
evidence  of  these  witnesses  in  respect  to  the  location  and 
estimation  of  quantities  of  wood  on  the  lot  upon  the  ground 
that  they  had  no  such  knowledge  of  the  facts  as  entitled 
them  to  give  an  opinion  upon  those  subjects.  This  motion 
was  denied  by  the  court  and  the  defendant  excepted.  We 
see  no  answer  to  this  exception.  The  testimony  of  the 
witnesses  constituted  no  legal  proof  of  the  facts  testified 
to  by  them,  and  it  should  have  been  stricken  out  upon  the 
defendants'  motion.  There  was  no  attempt  on  the  trial  to 
supply  by  other  evidence  the  manifest  insufficiency  of  this 
testimony,  and  no  suggestion  that  it  could  or  would  be  done. 
The  essential  element  of  knowledge  on  the  part  of  the  wit- 
nesses of  the  facts  testified  to  was  wanting  and  rendered  the 
evidence  merely  hearsay  and  incompetent. 

We  might  specify  other  exceptions  which  appear  to  us  to 
be  well  taken,  but  those  already  mentioned  are  sufficient  to 
show  that  the  order  of  reversal  made  by  the  general  term  was 
authorized  by  manifest  errors  committed  by  the  referee  and 
require  the  affirmance  of  its  order  for  a  new  trial  by  this 
court.  We  have  deemed  it  unnecessary  to  refer  to  the 
questions  discussed  in  the  opinion  below,  as  we  have  serious 
doubts  as  to  the  sufficiency  of  the  exceptions  taken  to  some 
of  those  questions.  The  order  of  the  general  term  is,  there- 
fore affirmed,  and  judgment  absolute  for  the  defendants 
ordered. 

MiLLBB  and  Finch,  J  J.,  concur ;  Rapallo,  J.,  concurs 
in  result ;  Eabl  and  Danfobth,  JJ.,  dissent ;  Andbews^ 
J.^  not  voting. 
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Ohables  Schwartz  et  al..  Appellants,  v.  William  K. 

SouTTEB,  et  al.^  Respondents. 

Cowrt  cf  Appeals,  December  7, 1886. 
AfBrmlng  same  case,  41  Hun,  823;  2  N.  Y.  Bt.  Bep.  638. 

1.  General  (usiffnment.  LmUed  parinerahip, — An  assignment  for  the 
benefit  of  creditors  made  by  the  general  partners  in  a  limited 
partnership/ containing  preferences,  is  void  under  the  provisions 
of  sections  20,  21,  of  1  Bevised  Statutes,  766. 

2.  Same,  SubeeqiieTU  assignment, — In  such  case,  a  subsequent  assign- 

ment made  in  compliance  with  section  1  of  chap.  466,  Laws 
of  1877,  and  without  any  fraudulent  intent  in  fact,  is  valid,  and 
conveys  the  title  to  the  property  in  case  no  rights  of  the  partner- 
ship creditors  have  intervened. 

Appeal  from  an  order  of  the  general  term  o£  the  supreme 
court,  reversing  a  special  term  order  denying  a  motion  to 
vacate  an  order  for  an  attachment. 

It  appears  that  on  September  28,  1885,  the  defendants, 
who  were  general  partners  in  a  limited  partnership,  made  a 
general  assignment  for  the  benefit  of  their  creditors  contain- 
ing preferences,  which  was  recorded  on  the  day  following. 
The  assent  of  the  assignee  was  not  embraced  in  or  indorsed 
upon  the  assignment  before  the  same  was  recorded,  as  re- 
quired by  the  act  of  1877,  chapter  466,  section  1.  Upon 
the  day  of  the  record  this  omission  was  discovered  and  an 
assent,  dated  September  28,  and  acknowledged  on  the  29th, 
was  separately  recorded  about  an  hour  and  a  half  after 
the  assignment  itself  had  been  recorded.  It  also  appeared 
that  the  firm  finding  itself  insolvent  sent  for  its  counsel 
and  was  by  him  advised  to  make  an  assignment;  and  act- 
ing on  his  advice  they  executed  one  in  good  faith  and 
without  intent  to  hinder,  delay  or  defraud  any  of  their 
creditors  or  the  plaintiffs  herein,  and  without  being  aware 
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that  such  assignment  was  contrary  to  law.  The  assign- 
ment contained  preferences  to  two  persons  to  whom  the 
firm  was  indebted. 

It  also  appeared  that  before  any  act  was  done  under  the 
assignment  defendants'  counsel  discovered  that  the  firm  of 
Soutter  &  Co.  instead  of  being  a  general  partnership  was  a 
limited  one,  and  included  Timothy  H.  Porter  as  special 
partner ;  and  thereupon,  on  October  1, 1885,  another  assign- 
ment was  duly  executed,  acknowledged  and,  recorded 
containing  no  preferences,  which  recited  the  true  nature  of 
the  partnership  and  embraced  in  it  the  assent  of  the 
assignee.  Under  this  last  assignment  the  assignee  filed 
his  bond  and  schedule,  treating  the  former  assignment  as  a 
nullity.  On  the  30th  of  December,  or  nearly  three  months 
after  the  recording  of  the  last  mentioned  assignment,  the 
plaintiffs  procured  a  warrant  of  attachment  on  an  affidavit 
stating  that  said  firm  become  insolvent  on  the  28th  day  of 
September,  1885,  and  that  ^^  defendants  Soutter  and 
Edwards,  with  intent  to  hinder,  delay  and  defraud  the 
creditors  of  said  limited  partnership,  and  of  giving  a  pref- 
erence to  two  certain  creditors  hereinafter  named,  assigned 
all  the  property  and  assets  of  said  limited  partnership,"'  etc. 
The  defendants  moved  to  vacate  it,  upon  the  affidavit  of 
the  defendant  Edwards,  the  two  assignments  and  the 
papers  upon  which  the  attachment  was  granted.  The 
motion  was  denied.  From  the  order  of  denial  defendants 
appealed  to  the  general  term,  which  reversed  the  order  and 
granted  the  motion :  "  Upon  the  ground  that  the  assign- 
ment of  September  28, 1885,  was  void  in  law  and  passed  no 
title  to  the  assignee,  because  the  consent  of  the  assignee 
was  not  embraced  in,  or  at  the  end  of,  or  indorsed  upon  the 
assignment  before  the  same  was  recorded,  as  required  by 
section  1,  chapter  466,  Laws  1877.  And  the  subsequent 
assignment,  executed  October  1,  1885,  and  in  compliance 
with  the  statute,  no  rights  having  intervened,  was  valid, 
and   conveyed  the  title  to   the   assignee   named,  of    the 
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property  embraced  within  it,  no  evidence  existed  of  any 
fraudulent  intent  in  fact/' 


Eugene  Smith  and  John  H.  Miller^  for  appellants. 

Delo%  McOurdy^  with  Me%9r9.  Vanderpoely  Chreen  ^  Cwmr 
minffy  for  respondents. 

Peb  Curiam. — Under  the  provisions  of  the  Revised 
Statutes  (8  R.  S.,  [7th  ed.]  2238,  §§  20, 21),  the  assignment 
of  September  28, 1885,  was  void  for  the  reason  that  it  con- 
tained preferences.  The  assignment  of  October  1,  1885, 
was  therefore  valid.  Upon  this  ground  the  order  of  the 
general  term  should  be  affirmed. 

All  concur. 


Benjamin  Fitch,   Respondent,  v.  Patrick  McMahon^ 

Appellant. 

Churt  of  Appeals,  December  17,  1886. 
Affirming  same  case,  41  Hun,  642,  Mem ;  3  N.  Y.  St.  Bep.  147. 

1.  Arreei.   ISrmid. — ^The  evidence  presented  to  a  Judge  for  an  order 

of  arreet  under  subdivision  1  of  section  550  of  the  Code,  though  not 
as  full  and  satisfactory  as  may  be  desired,  is  sufficient,  if  it  is 
enough  to  confer  jurisdiction  to  grant  the  order,  on  review  in  the 
court  of  appeals.  The  facts  in  this  case  were  held  sufficient  to 
give  the  judge  jurisdiction. 

2.  Same, — An  allegation  in  a  complaint  that  the  defendant  **wrong- 

f uUy  took "  the  chattels  for  which  the  action  was  brought  does 
not  necessarily  imply  a  fraudulent  taking,  and  the  right  to  arrest 
in  such  case  depends  upon  proof  of  the  extrinsic  fact  of  fraud. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  affirming  a  special  term  order  which  denied  a  motion 
to  vacate  an  order  of  arrest. 

Wm.  J.  Gaynor^  for  appellant. 
Ahram  Kling^  for  respondent. 

Peb  Citbiam. — The  ground  of  arrest,  as  stated  in  the 
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order,  is  that  specified  in  subdivision  1  of  section  550  of  the 
Code  of  Civil  Procedure.  The  affidavits  tended  to  establish 
that  the  goods  purchased  by  the  defendant  from  Benjamin 
Fitch  &  Co.  were  obtained  by  fraud.  The  affidavit  of 
Fitch  shows  that  between  the  first  of  September  and  the 
twenty-first  of  October,  1885,  his  firm  sold  to  the  defend- 
ant goods  and  merchandise  of  the  value  and  kind  alleged  in' 
the  first  cause  of  action  set  out  in  the  complaint,  upon  his 
representation  that  he  was  doing  a  good  business,  which 
the  affiant  alleges  was  untrue,  ^'  which  appears  by  the  affi- 
davits annexed,"  and  to  which  he  refers.  It  appears  by 
reference  to  their  a&davits  that  on  the  thirteenth  of  No- 
vember, 1885,  twenty-three  days  after  the  last  sale  by 
Fitch  &  Co.,  the  defendant  made  a  general  assignment  to 
one  of  his  sons,  with  a  fraudulent  preference,  in  favor  of  a 
son  residing  in  England,  of  $4,220,  and  that  his  assets,  at 
the  time  of  his  assignment,  were  $7,212.25,  and  his  liabili- 
ties about  $14,808.17.  It  is  a  reasonable  inference  from 
these  facts  that  the  defendant's  representations  to  Fitch  & 
Co.  that  he  was  doing  a  good  business,  upon  the  faith  of 
which  Fitch  &  Co.  sold  the  goods,  were  false. 

The  fraud  in  the  purchase  of  the  goods  justified  the 
further  inference  that  the  inability  of  the  sheriff  to  find 
the  goods,  and  take  them  on  the  requisition,  was  in  conse- 
quence of  a  fraudulent  disposition  or  concealment  of  the 
goods  by  the  defendant,  in  pursuance  of  his  original  fraud, 
with  intent  that  they  should  not  be  taken,  and  to  deprive 
the  true  owner  of  the  benefit  thereof.  Barnett  v.  Selling, 
70  N.  Y.  492.     . 

The  affidavits  presented  a  case  justifying  the  judge  grant- 
ing the  order  in  deciding  that  a  cause  of  arrests  under  sub- 
division, 1,  section  550,  was  made  out.  The  evidence 
presented  to  the  judge  was  not  as  full  and  satisfiictory  as 
might  be  desired,  but  there  was  enough  to  confer  jurisdic- 
tion to  grant  the  order.  We  assent  to  the  contention  of 
the  defendant's  attorney  that  the  allegation  in   the   com- 
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plaint,  that  the  defendant  "  wrongfully  took  "  the  chattels 
for  which  the  action  was  brought,  did  not  necessarily  imply 
a  fraudulent  taking,  and  that  the  right  to  arrest  depended 
upon  an  extrinsic  fact  to  be  shown.  But  we  think  the 
requisite  extrinsic  fact  was  shown,  or,  at  least,  there  was 
evidence  tending  to  show  it,  which  gave  the  judge  juris- 
diction. 

The  order  should  be  affirmed. 
All  concur. 


Samuel  D.  Hikhan,  Respondent,  v.  WnjJAM  H.  HabB) 

Appellant. 

Cowi  cf  Appeala,  Jcmuary  18, 1887. 
Beverslng  same  case,  33  Hun,  660. 

4 

1.  Mhidenee*  QenenU  objeotkm, — ^Where  a  question  and  an  answer  eover 
both  facts  that  are  competent  and  material,  and  those  that  are 
incompetent  and  immaterial,  both  are  improper.  A  question 
must  be  whoUy  competent  and  material,  or  it  must  be  excluded. 
When  a  party  assumes  to  prove  in  bulk  a  large  group  of  facts,  he 
must  be  sure  that  they  are  all  competent ;  and  it  is  no  answer  to 
an  objection  made  to  such  a  question  that  some  of  the  facts  are 
competent.  Nor  is  it  the  duty  of  the  defendant,  especially  in  the 
absence  of  any  request  by  the  court  or  the  opposing  counsel,  to 
grope  through  the  great  mass  of  facts,  and  point  out  such  as  are 
particularly  objectionable.  Where  the  evidence  as  a  whole  is  in 
its  very  nature  essentiaUy  objectionable,  a  general  objection  is 
sulficient. 

%  Same.  When  imtnaieriaL. — Evidence  that  the  prosecutor  appointed 
by  the  defendant,  on  the  trial  instituted  in  the  ecclesiastical  court, 
who  from  his  beluga  communicant  of  the  church  must  be  assumed 
to  be  canonically  qualified  to  act  in  such  capacity,  was,  while  in 
state  of  gross  intoxication  kept  over  night  by  defendant,  and 
remained  in  his  company  the  next  day,  and  was  thereafter  con- 
tinued by  him  as  prosecutor  in  said  proceeding,  is  wholly  im- 
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material,  and  its  sole  effect  is  to  disparage  and  defame  the  defend- 
ant and  prejudice  him  in  the  minds  of  the  Juiy. 

8.  8ame,  Incompetmt. — ^Where  nothing  had  been  said  about  a  certain 
loan  in  either  of  the  pamphlets  issued  by  the  parties,  and  there 
was  no  allegation  about  it  in  the  pleadings,  but  a  witness  whose 
deposition  had  been  taken  de  bene  esse,  spoke  incidently,  as  a  rea- 
son for  his  remembrance  of  another  fact,  that  he  was  so  much 
shocked  about  **  this  loan  of  $600,"  testimony  that  said  amount  had 
been  previously  paid,  is  incompetent,  not  within  the  issue,  prob- 
ably harmful  to  defendant  and  should  not  have  been  received. 

4.  Same.  In^ffeachmenl  of  person  not  a  witness. — ^The  allowance  of  evi- 
dence as  to  the  bad  reputation,  for  truth  and  veracity,  of  a  person 
in  the  community  where  she  resided,  upon  whose  statements 
defendant  had  based  certain  charges  against  plaintiff,  was  errone- 
ous, on  the  ground  that  defendant  should  not  have  been  deprived  of 
the  benefit  of  the  information  thus  received  upon  which  he  in 
part  relied  and  acted,  by  such  a  general  impeachment  of  the  char- 
acter of  the  person,  not  a  witness,  from  whom  the  information 
emanated. 

6.  Same.  OpinUm. — ^Where  the  sole  issue  was  whether  the  defendant 
had  knowledge  of  the  rumors  affecting  plaintiff's  character  for 
purity,  and  had  received  such  information  that  he  could,  in  good 
falthf  and  without  actual  malice,  print  the  pamphlet  in  which  it 
was  charged  that  the  plaintiff's  reputation  was  infamous  in  the 
Indian  Ck>untry,  and  that  he  was  impure  and  unchaste  with 
Indian  women,  the  opinion  of  a  witness  that  plaintiff  was  Inno- 
cent of  previous  immoralities  which  the  witness  had  long  before 
investigated,  was  not  competent,  and  was  well  calculated  to  prej- 
udice the  case  of  the  defendant. 

6.  Same.  Ej^lanation. — ^The  defendant.  In  an  action  for  libel.  Is  entitled 

to  show  the  circumstances  which  provoked  a  disparaging  remark 
made  by  him  concerning  plaintiff,  and  under  which  it  was  made, 
and  that  the  remark  was  not  made  maliciously,  but  while  burn- 
ing with  indignation,  and  shocked  by  what  he  had  just  heard  in 
reference  to  the  conduct  of  plaintiff. 

7.  Same.  R^vte  moZice. — ^Where  defendant,  in  his  pamphlet  upon  oer- 

tain  portions  of  which  the  action  for  libel  was  founded,  has  made 
statements  affecting  plaintiff's  conduct  in  pecuniary  matters,  and 
plaintiff  has  been  allowed  to  testify  that  they  are  false,  it  is  com- 
petent for  defendant,  upon  the  issue  of  good  faith  and  malice,  to 
show  upon  what  evidence  his  statements  were  based. 

Appeal  from  a  judgment  of  the  general  term  of  the 
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sapreme  court,  affirming  a  judgment  entered  upon  a  verdict 
in  £avor  of  plaintiff  in  an  action  for  libel. 

Steven  P.  Nash  and  Samuel  Sandy  for  appellants* 

William  Henry  Amoiix  and  Haley  Fiske^  for  respondents. 

Eakl,  J. — This  is  an  action  of  libel,  in  which  the  plaint- 
iS,  a  clergyman,  recovered  against  the  defendant,  his 
bishop,  a  verdict  of  $10,000.  From  1878  to  the  commence- 
ment of  this  action  the  defendant  was  missionary  bishop  of 
the  Protestant  Episcopal  Church  for  Niobrara,  a  jurisdiction 
over  a  district  of  country  chiefly  settled  by  Indians,  located 
in  the  state  of  Nebraska  and  the  territory  of  Dakota,  and 
the  plaintiff,  during  a  portion  of  the  same  time,  was  a  mis- 
sionary presbyter  in  the  same  jurisdiction,  and  as  such  was 
under  the  charge  of  the  bishop,  and  subject  to  removal  by 
him.  On  the  twenty-fifth  day  of  March  1878,  the  defend- 
ant addressed  to  the  plaintiff  a  letter  signed  by  him  as  bis- 
hop, of  which  the  following  is  a  copy  : 

"  Ht  Dbab  Bbothkb:  I  address  you  by  this  title,  and  acknowledge 
the  obligation,  which  its  use  involves,  even  while  I  perform  the  painful 
duty  of  writing  to  say  that  your  persistent  disregard  of  your  pecuniary  obli- 
gations, and  your  evil  report  in  this  neighborhood,  render  your  continuance 
in  the  Kiobrara  mission  hurtful  to  it.  I  have  therefore  not  appointed  you 
s  missionary  for  this  year,  and  have  so  notified  the  Indian  committee,  and 
your  connection  with  the  mission  will  end  this  day.  Your  stipend  for  this 
month  has  been  deposited  with  Messrs.  Weare  A  Allison.  I  am  authorized 
by  the  committee  to  continue  your  salary  for  a  short  time,  if  equity  should 
demand  such  a  course.  With  the  severance  of  your  connection  with  the 
mission  ceases,  of  course,  your  right  to  the  use  of  any  of  the  buildings,  the 
title  of  which  vests  in  the  Indian  committee.  I  take  this  action  only  from 
a  sense  of  duty,  and  with  the  most  painful  reluctance.*' 

On  the  eleventh  day  of  April  thereafter  the  plaintiff  de- 
manded of  the  defendant  letters  dimissory  to  the  diocese  of 
Nebraska,  and,  in  case  of  refusal  of  such  letters,  an  imme- 
diate trial  before  an  ecclesiastical  tribunal  organized  under 
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the  canons  of  the  church.  The  defendant  immediately 
organized  a  court,  and  that  was,  after  entering  upon  the 
trial,  dissolved,  and  then  another  was  constituted,  which  also 
entered  upon  the  trial,  and  finally  adjourned  9ine  die^  with- 
out reaching  any  conclusion.  These  courts  were  attended 
with  some  difficulties,  embarrassments,  and  objections,  which 
rendered  them  abortive. 

The  failure  of  these  trials  was  charged  by  the  plaintiff  to 
the  conduct  of  the  defendant,  and  by  the  defendant  to  the 
conduct  of  the  plaintiff.  After  their  failure  on  the  seven- 
teenth day  of  February,  1879,  the  plaintiff  composed  and 
addressed  a  letter  to  the  general  secretary  of  the  board  of 
managers  of  the  Domestic  &  Foreign  Missionary  Society, 
which  was  afterward  printed  in  pamphlet  form,  and  a  copy 
thereof  was  sent  to  all  the  members  of  the  missionary  society, 
which  included  all  the  bishops  of  the  Episcopal  Church  and 
others.  That  pamphlet  covers  about  80  pages  of  the  printed 
record,  and  in  it  the  plaintiff  set  forth  in  great  detail  his 
relations  with  the  defendant,  and  made  a  most  vehement, 
eloquent,  and  forcible  statement  of  the  wrongs  which  he 
claimed  to  have  suffered  from  the  defendant.  He  accused 
the  defendant  of  taking  every  occasion  to  insult  and  humble 
him,  and  to  abuse  and  browbeat  every  Indian  who  dared  to 
lift  up  his  voice  in  his  favor,  of  treating  with  kindness 
every  one  who  was  found  willing  to  turn  against  him,  and 
of  openly  rejoicing  at  any  information  or  suspicion  that  he 
could  turn  to  his  discredit.  He  characterized  his  conduct 
as  unlawful,  insincere,  unfair,  unjust,  uncanonical,  coward- 
ly, unmanly,  dishonest,  outrageous,  remarkable,  shameful, 
passionate,  subtle,  unscriptural,  indefensible,  monstrous, 
unrighteous,  highhanded,  atrocious,  heartless,  and  cruel. 

On  the  twenty-second  day  of  July,  1879,  the  defendant 
composed  and  caused  to  be  printed,  also  in  the  form  of  a  pam- 
phlet, a  reply  to  the  plaintrff^s  pamphlet,  which  contained  the 
matter  charged  in  the  complaint  to  be  libelous.  It  was 
marked  *^  Private,''  and  sent  to  the  bishops  and  other  mem- 
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bers  of  the  missionary  society,  and  to  a  few  other  persons 
especially  interested  in  the  missionary  work  among  the  In- 
dians. In  it  he  charged  the  plaintiff  with  misconduct  in  ref- 
erence to  his  pecuniary  obligations  and  other  financial  mat- 
ters, and  with  various  acts  of  gross  impurity  and  adultery. 
Subsequently,  in  February,  1880,  finding  the  defendant  in 
the  city  of  New  York,  the  plaintiff  began  this  action  by  ser- 
vice of  process  there.  In  his  complaint  he  does  not  com- 
plain of  any  of  the  charges  made  against  him  in  reference  to 
his  financial  transactions  and  pecuniary  obligations,  but 
bases  his  action  solely  upon  the  charges  of  impurity  and 
adultery.  In  his  answer  the  defendant  admits  that  he 
composed  the  pamphlet  containing  the  alleged  libel,  and 
alleges  that  his  action  in  reference  to  the  matters  stated  was 
official  and  based  upon  the  evil  reputation  of  the  plaintiff; 
that  it  was  written  in  reply  to  the  previous  pamphlet  com- 
posed and  circulated  by  the  plaintiff,  and  to  protect  his  per- 
sonal and  official  character  from  the  attacks  of  the  plaintiff, 
and  not  otherwise ;  that  his  action  in  the  matter  was  made, 
necessary  by  his  sense  of  duty  to  the  church  of  which  he  was 
a  bishop,  and  to  the  missionary  board  under  whose  author- 
ity he  was  acting,  and  was  without  malice,  and,  therefore, 
privileged ;  that  he  would  prove,  in  mitigation  of  damages, 
the  existence  of  the  rumors  and  reports  stated  in  the  ex- 
tracts from  the  pamphlet  which  were  set  out  in  the  complaint 
and  that  there  was  reasonable  and  probable  ground  for  his 
believing  the  information,  rumors  and  reports  therein  re- 
ferred to,  and  for  expressing  the  conviction  of  the  truth  of 
them  therein  expressed. 

Upon  the  trial  the  judge  held  that  the  pamphlet  complained 
of  was  so  far  privileged,  that  the  plaintiff,  to  maintain  his 
action,  was  bound  to  show  that  the  defendant  was  guilty 
of  bad  faith,  and  actual  malice  in  the  publication  thereof,  and 
whether  he  was  or  not,  was  the  only  substantial  issue  of  fact 
to  be  tried. 

The  trial  took  place  more  than  a  thousand  miles  distant 
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from  the  country  where  all  the  matters  to  be  investigated 
occurred,  and  where  the  evidence  relating  to  them  was  to  be 
found, 'in  a  community  where  the  value  of  the  Indian,  and 
other  evidence,  and  the  significance  of  the  facts  could  not 
be  as  well  appreciated  as  they  could  have  been  by  a  jury 
of  the  vicinage.  The  nature  of  the  case  was  such  that  the 
prejudices,  passions  and  sympathies  of  the  jurors  could  easily 
be  aroused  and  their  judgment  warped,  and  hence  the  rules 
of  evidence  should  have  been  strictly  observed  and  en- 
forced ;  and  it  is  quite  difficult,  if  not  impossible,  to  say  what 
influence  prejudicial  to  the  defendant,  any  illegal,  incom- 
petent or  immaterial  evidence  may  have  had.  A  careful 
study  of  the  whole  case  led  us  to  the  conclusion  that  the 
defendant  was  or  may  have  been  prejudiced  by  the  reception 
against  his  objection,  of  evidence  which  we  believe  to  have 
been  incompetent,  and  by  the  exclusion  of  evidence  offered 
by  him  which  should  have  been  received. 

1.  Upon  the  trial  the  defendant  put  in  evidence  the  plaint* 
iff's  pamphlet  of  February  17,  1879,  for  the  purpose  of  show- 
ing the  provocation  and  occasion  of  the  publication  made  by 
him,  alleged  to  be  libelous,  and  the  trial  judge  held  that  it  was 
competent  for  that  purpose,  but  not  as  evidence  of  the  facts 
therein  stated.  Subsequently  while  the  plaintiff  was  giving 
evidence  as  a  witness  on  his  own  behalf,  being  shown  the  pam- 
phlet, he  was  asked :  "  Are  the  facts  stated  in  that  paper — 
those  that  are  stated  upon  your  personal  knowledge — true  ?  " 
The  defendant's  objection  to  this  question  was  overruled, 
and  he  answered,  "  they  are."  In  this  ruling  we  think  there 
was  error.  As  no  ground  of  objection  was  specified,  the 
defendant  is  not  now  in  a  position  to  claim  that  the  plaint- 
iff was  permitted  to  verify  in  bulk  the  multitudinous  facts 
contained  in  the  pamphlet.  Nearly  all  the  facts  alleged 
therein  were  stated  positively,  and  it  must  have  been  utterly 
impossible  for  the  jury  to  discriminate  between  facts  stated 
upon  personal  knowledge,  and  those  which  were  stated  as 
mere  matters  of  opinion  and  belief,  and  upon  this  ground 
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too,  the  question  was  objectionable,  but  probably  this  ground 
also  ought  to  have  been  specified.  But  the  pamphlet  con- 
tained some  allegations  of  fact  which  were  incompetent,  some 
which  were  wholly  immaterial  and  irrelevant  to  the  issue, 
and  soine  which,  from  their  nature,  the  plaintiff  would 
have  been  incompetent  to  prove,  if  he  had  been  particularly 
questioned  in  reference  thereto.  A  few  specimens  will  be 
given :  "  The  facts  are  that  the  Indians  who  are  my  friends 
were  all  attending  church  regularly,  and  the  idea  of  throw- 
ing away  their  religion  had  never  entered  their  heads,  but 
because  they  were  indignant  and  sorrowful  at  the  coui^se 
pursued  by  their  bishop,  they  would  only  for  special  reasons 
go  to  the  Central  Church  at  the  agency  when  the  new  mis- 
sionary was  installed."  Speaking  of  a  letter  addressed  to 
the  Christians  of  the  Santee  people  by  Bishop  Clarkson, 
alleged  to  have  been  written  at  the  request  of  the  defendant, 
the  pamphlet  states  :  ^^  So  this  letter  had  no  effect  upon  the 
Indians,  except  to  make  them  wonder  how  so  good  a  man 
could  have  been  led  to  do  blindly  so  unjust  an  act.  This 
bishop  has  since  told  me  he  was  sorry  for  it,  and  that  he 
wrote  the  letter  with  great  reluctance  and  hesitation,  and 
acknowledged  that  it  was  an  unfair  interference  with  a  pres- 
byter who  had  asked  for  a  hearing,  and  only  asks  what  it  ap- 
pears is  by  no  means  to  be  granted  to  him."  Speaking  of 
the  person  who  was  appointed  prosecutor  upon  one  of  the 
attempted  trials  of  the  plaintiff,  it  characterizes  him  thus : 
**  He  is  a  discharged  soldier  of  bad  record,  an  adventurer 
who  has  for  a  long  time  led  a  dissolute  life  and  is  habitually 
profane,  and  he  has  in  no  manner  mended  his  ways  since 
being  employed  by  the  bishop,  who  still  retains  him  though 
his  frequent  dissipations  have  been  reported,  and  who  admits 
him  at  all  times  to  the  mission  house  which  I  am  already 
adjudged  unworthy  to  enter."  Speaking  of  one  of  the  at- 
tempted trials  it  states.  **  The  case  was  by  him  withdrawn 
in  a  cowardly  and  unmanly  way,  for  the  only  reason  that  it 
had  become  evident  from  the  worthlessness  of  his  testimony 
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that  the  defendant  must  be  acquitted.'*  It  is  also  stated  as 
follows :  "  He  said  to  the  Indian  catechist  that  it  would  be 
very  bad  for  him  if  I  was  acquitted."  He  (the  defendant)  said 
he  had  only  resorted  to  this  subterfuge  to  gain  a  few  months' 
time  until  the  fall  of  the  year,  that  the  whole  country  might 
be  ransacked  if  haply  they  might  discover  testimony  that 
would  convict  me.  As  a  member  of  the  court  forcibly  ex- 
pressed it,  "  the  bishop  let  go,  to  try  and  get  a  better  hold." 
It  is  also  stated  that,  at  a  convention  of  the  clergy  called 
by  the  bishop  within  his  jurisdiction,  the  case  between  the 
defendant  and  the  plaintiff  was  skilfully  laid  before  them  in 
detail,  for  the  purpose  of  procuring  an  opinion  favorable  to 
his  action  already  taken,  and  that  the  convocation  was  pro- 
cured to  adopt  a  resolution  reciting  that,  under  the  circum- 
stances, a  presentment  against  the  plaintiff  was  justifiable ; 
that,  at  the  same  time,  a  resolution  of  love  and  sympathy 
for  the  plaintiff  was  adopted,  and  that  the  defendant  severed 
the  former  resolution  from  the  latter,  and  caused.it  to  be 
printed  and  sent  to  the  secretary  of  the  Indian  commission 
for  general  distribution,  and  then  it  is  stated,  "  When  this 
became  known,  the  clergy  were  indignant,  and  three  of  them, 
to  my  knowledge,  protested  against  it  as  an  outrage  ; "  and 
then  the  pamphlet  contains  abstracts  from  the  letters 
severally  written  by  the  three  clergymen.  And  then  it  is 
further  stated :  "  I  have  given  only  a  small  part  of  the 
abundant  testimony  at  hand  as  evidence  of  the  irregularity, 
passion,  and  subtlety  which  has  characterized  all  these 
extraordinary  and  indefensible  proceedings." 

We  have  now  gone  far  enough  to  show  that  there  was 
much  matter  in  plaintiff's  pamphlet  which  was  wholly  in- 
competent and  irrelevant  upon  the  trial  of  this  action.  So 
far  as  the  facts  contained  in  the  pamphlet  of  which  the 
plaintiff  had  personal  knowledge,  and  in  reference  to  which 
he  was  competent  to  testify,  bore  upon  the  issue  of  malice 
and  bad  faith,  they  were  competent  evidence ;  and,  if  the 
inquiry  had  been  exclusively  confined  to  them,  the  defendant 
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would  have  had  no  reason  now  to  complain.  But  the  ques- 
tion and  the  answer  covered  both  facts  that  were  competent 
and  material,  and  those  that  were  incompetent  and  immaterial, 
and  hence  both  were  improper.  A  question  must  be  wholly 
competent  and  material,  or  it  must  be  excluded.  When  a 
party  assumes  to  prove  in  bulk  such  a  large  group  of  facts, 
he  must  be  sure  that  they  are  all  competent ;  and  it  is  no 
answer  to  an  objection  made  to  such  a  question  that  some 
of  the  facts  were  competent.  It  was  not  the  duty  of  the 
defendant,  particularly  in  the  absence  of  any  request  by  the 
court  or  the  opposing  counsel,  to  grope  through  the  great 
mass  of  facts,  and  point  out  such  as  were  particularly 
objectionable.  As  the  evidence  as  a  whole  was  in  its  very 
nature  essentially  objectionable,  a  general  objection  was 
sufficient. 

2.  At  the  first  meeting  of  the  ecclesiastical  court,  organ- 
ized for  the  trial  of 'plaintiff,  he  had  objected  to  the  ap- 
pearance of  the  defendant  against  him  as  a  prosecutor,  and 
his  objection  was  sustained  by  the  court.  The  defendant 
then  designated  one  Fox,  an  attorney  residing  within  his 
jurisdiction,  as  prosecutor,  and  he  appeared  before  the  court 
in  that  capacity.  He  was  the  same  person  charged  in  plaintiff's 
pamphlet  as  being  a  disreputable  character.  He  claimed  to 
be  a  communicant  of  the  churchi  and  in  the  absence  of  proof 
to  the  contrary  it  must  be  assumed  that  he  was,  and  that  he 
was  thus  canonically  qualified  to  act  as  prosecutor. 

While  the  plaintiff  upon  the  trial  was  giving  evidence  as 
a  witness  on  his  own  behalf,  and  after  he  had  testified  to 
the  appearance  of  Fox  as  prosecutor,  he  was  asked  by  his 
own  counsel  this  question :  "  Do  you  know  whether  this  man 
Fox  was  an  associate  of  Bishop  Hare  at  his  house  ?  "  This 
was  objected  to  on  behalf  of  the  defendant,  and  the  objection 
was  overruled,  and  the  plaintiff  answered:  ^^  He  was;  I  know 
upon  one  occasion  of  his  going  there  in  a  state  of  gross 
intoxication,  and  of  Bishop  Hare  keeping  him  over  night 
and  then  being  in  his  company  the  next  day.     After  that 
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the  bishop  continued  him  as  the  prosecutor  in  the  proceeding 
that  he  instituted  against  me."  This  evidence  was  wholly 
immaierial,  and  its  sole  effect  was  to  disparage  and  defame 
the  defendant  and  prejudice  him  in  the  minds  of  the  jury. 

3.  Upon  the  trial  the  plaintiff  read  from  a  deposition  of 
Bishop  Whipple  taken  de  bene  esse^  and  the  defendant's 
counsel  read  from  the  same  deposition  by  way  of  cross* 
examination,  evidence  in  which  he  spoke  of  meeting  the 
defendant  in  Boston,  and  he  gave  as  a  reason  for  remember- 
ing that  the  defendant  began  the  conversation  there  had 
about  the  plaintiff,  that  he  was  so  much  shocked  about  ^^this 
loan  of  $500."  He  did  not  state  what  loan  was  referred  to 
nor  what  the  defendant  said  upon  the  subject.  He  was  not 
inquired  of  nor  examined  as  to  the  loan,  but  what  he  said 
about  it  came  out  incidentally  as  a  reason  for  his  impression 
or  remembrance  of  another  fact.  Nothing  had  been  said 
about  this  loan  in  either  of  the  pamphlets,  and  there  was  no 
allegation  about  it  in  the  pleadings.  Subsequently,  while 
the  plaintiff  was  being  examined  as  a  witness  on  bis  own 
behalf,  his  counsel  asked  him  this  question :  ^^  He  stated 
something  to  Bishop  Whipple  about  a  $500  note,  which 
shocked  the  bishop  very  much.  Will  you  state  whether 
that  note  at  the  time  of  this  conversation  with  him  was 
paid  ?  "  This  was  objected  to  on  behalf  of  the  defendant  as 
not  being  contained  in  the  pamphlet,  but  as  being  drawn 
out  by  the  examination  of  Bishop  Whipple.  The  objection 
was  overruled  and  the  witness  answered:  "I  paid  that 
note  and  Bishop  Hare  had  the  money  in  his  possession  at 
the  time  with  10  per  cent  interest  on  it." 

This  evidence  was  incompetent,  not  within  the  issue,  and 
probably  harmful  to  the  defendant  and  should  not  have  been 
received. 

4.  In  the  year  1877,  a  female  teacher  in  one  of  the  schools 
under  the  defendant's  charge  stated  to  him  that  an  Indian 
girl,  Cecelia  Benoist,  a  pupil  teacher  in  the  school,  had  made 
known  to  her  the  fact  that  the  plaintiff  had  brought  to  her 
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a  pair  of  pantaloons  to  be  mended,  and  as  she  was  looking 
at  them  said  to  her :  "  Cecie,  I  love  you  very  much ;  won't 
you  walk  with  me  to-night?  I  want  to  talk  with  you,"  and 
that  Cecelia's  modesty  was  very  much  offended  by  his  man- 
ner ;  and  upon  this  information  the  defendant  in  part  relied 
in  making  the  charge  in  his  pamphlet  that  the  plaintiff  had 
tampered  with  school  girls.  Upon  the  trial  plaintiff's  counsel 
asked  one  of  the  witnesses,  a  clergyman,  who  resided  within  the 
defendant's  juiisdiction,  and  who  had  testified  that  he  knew 
Cecelia  Benoist  there,  this  question :  "  Do  you  know  what 
was  her  reputation  for  truth  and    veracity  in  that  com- 

_  • 

munity?"  The  defendant's  objection  to  the  question  was 
overruled,  and  the  witness  answered  that  it  was  "  not  good ; 
that  it  was  bad."  It  does  not  appear  that  the  defendant  knew 
that  her  reputation  was  bad,  and  it  cannot  be  assumed  that 
he  knew  it.  She  appears  to  have  been  a  subordinate  teacher 
in  the  school  and  her  story  is  so  far  relied  upon  by  the  prin- 
cipal of  the  school  that  she  related  it  to  the  defendant.  He 
should  not  have  been  deprived  of  the  benefit  of  the  informa- 
tion thus  received  upon  which  he  in  part  relied  and  acted  by 
such  a  general  impeachment  of  the  character  of  the  person, 
not  a  witness,  from  whom  the  information  emanated. 

5.  Up9n  the  trial  of  this  action  the  defendant's  counsel 
read  from  the  deposition  of  Bishop  Whipple,  in  which  he 
testified  that  the  plaintiff  came  under  his  jurisdiction  as  a 
missionary  among  the  Indians  prior  to  1865,  and  that  in  that 
year  he  had  rumors  prejudicial  to  his  character  for  chastity ; 
that  he  appointed  a  commission  to  investigate  the  rumors, 
and  that  the  commission  made  the  investigation,  and  made 
a  report  exculpating  the  plaintiff.  He  was  not  asked  on 
behalf  of  the  defendant  for  his  opinion  as  to  the  guilt  or 
innocence  of  the  plaintiff,- and  expressed  no  opinion  on  that 
subject,  and  he  testified  to  no  facts  showing  or  tending  to, 
show  that  he  had  any  ill  will  toward  the  plaintiff,  or  that  he 
had  any  belief  in  or  connection  with  the  alleged  libelous 
charges  made  by  the  defendant  against  the  plaintiff.     The 
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plaintiff  read  from  the  cross-examination  of  the  bishop,  iu 
which  he  was  asked  this  question :  ^'  From  the  examination 
that  you  yourself  made  of  the  evidence  in  regard  to  those 
charges,  in  1865,  did  you  form  any  conclusion  in  your  own 
mind  as  to  the  innocence  or  guilt  of  Mr.  Hinman  ?  '*  The 
objection  on  behalf  of  the  defendant  was  overruled,  and  the 
witness  answered, "  That  he  was  innocent  absolutely."  There 
was  nothing  in  the  previous  examination  of  the  bishop  on 
behalf  of  the  defendant  that  made  his  evidence  competent. 
The  defendant  had  no  part  in  the  examination  of  the  plaint- 
iff's conduct,  instituted  in  1865,  and  was  in  no  way  con- 
cluded thereby.  Rumoi-s  affecting  the  plaintiff's  character 
for  purity  again  became  rife  in  the  Indian  country  within  the 
defendant's  jurisdiction,  in  the  fall  of  1873,  and  the  defend- 
ant conceiving  it  to  be  his  duty  to  investigate  them,  associated 
with  himself  the  bishops  of  Minnesota  and  Nebraska,  and 
such  an  investigation  as  could  be  made  resulted  in  the  plaint- 
iff's exculpation.  Some  years  thereafter  similar  rumors 
again  became  rife  in  the  Indian  country,  which  led  up  to  the 
charged  made  by  the  defendant  upon  which  this  action  is 
based.  The  continuance  of  these  rumors  affecting  the  plaint- 
tiff's  character  during  so  many  years,  may  have  led  the 
defendant  in  good  faith  to  doubt  the  accuracy  of  the  conclu- 
sions reached  in  the  former  investigations,  and  in  1879,  when 
he  wrote  his  pamphlet,  he  had  the  right,  in  weighing  the  facts 
and  the  information  which  came  to  him,  to  take  into  account 
the  plaintiff's  whole  life  among  the  Indians,  and  his  stand- 
ing and  reputation  in  the  Indian  country.  Prom  all  the  in- 
formation he  had  in  1879  he  was  not  bound  to  believe  that  the 
rumors  affecting  the  plaintiff's  character  in  1865,  and  in 
1878,  were  unfounded.  It  was,  therefore,  prejudicial  to  him 
to  throw  into  the  scale  against  him  the  absolute  opinion  of 
a  most  distinguished  prelate  that  the  plaintiff  was  innocent  in 
1865.  It  not  was  one  of  the  issues  that  was  to  be  tried 
whether  the  plaintiff  was  actually  guilty  or  innocent  at  any  of 
the  times  mentioned.     But  the  sole  issue  was  whether  the 
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defendant  had  knowledge  of  such  fact,  and  had  received 
such  information  that  he  conld,  in  good  f^dth,  and  without 
actual  malice,  print  the  pamphlet  in  which  it  was  charged 
that  the  plaintiff's  reputation  was  infamous  in  the  Indian 
country,  and  that  he  was  impure  and  unchaste  with  Indian 
women,  and  upon  that  issue  the  opinion  of  Bishop  Whipple 
was  not  competent,  and  was  well  calculated  to  prejudice  the 
case  of  the  defendant. 

6.  We  are  also  of  opinion  that  some  evidence,  to  which 
the  defendant  was  entitled  upon  the  trial,  was  improperly 
excluded.  In  the  plaintiff^s  pamphlet  he  stated  that  when 
Miss  West,  a  female  friend  of  his,  elected  to  leave  the  mis- 
sion and  take  up  her  lot  with  him,  the  defendant  told  her  he 
was  ^*  sorry  she  had  any  connection  with  such  a  beast" 
The  defendant,  while  giving  his  evidence  on  his  own  behalf, 
was  asked  this  question :  ^^  Now  I  want  to  ask  you  whether 
anything,  and  if  so  what  had  occurred  immediately  prior  to 
meeting  Miss  West,  which  led  you  to  use  the  expression 
which  before  recess  you  said  you  used,  in  plaintiffs  pamphlet, 
^  sorry  that  she  had  any  connection  with  such  a  beast,'  or,  as 
you  stated,  *  sorry  that  she  had  cast  in  her  lot  with  such  a 
beast?* ''  and  he  answered:  ^*I  had  just  heard  of  a  shock- 
ing act  of  Mr.  Hinman  in  connection  with  one  of  the  girls 
of  my  school."  Upon  motion  of  plaintiff's  counsel  this 
answer  was  stricken  out.  We  think  the  defendant  was  en- 
titled to  the  answer.  It  appeared  that  the  defendant  had 
made  this  disparaging  remark  of  the  plaintiff,  and  he  was 
entitled  to  show  the  circumstances  which  provoked  it  and 
under  which  it  was  made,  and  that  the  remark  was  not  made 
maliciously,  but  while  burning  with  indignation,  and  shocked 
by  what  he  had  just  heard  in  reference  to  the  conduct  of  the 
plaintiff. 

The  defendant's  pamphlet  contained  charges  agajpst  the 
plaintiff  affecting  his  conduct  in  pecuniary  matters,  although 
in  the  plaintiff's  complaint  no  mention  was  made  of  that 
portion  of  the  pamphlet,  yet  upon  the  trial,  upon  the  question 
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of  defendant's  malice,  the  plaintiff  was  permitted,  against 
the  objection  of  the  defendant,  to  give  explanatory  or  ex* 
culpatory  evidence  in  reference  to  those  matters,  denying 
them.  But  when  the  defendant  was  giving  evidence  on  his 
own  behalf,  the  judge  refused,  upon  the  offer  of  his  counsel, 
to  allow  him  to  state  what  evidence  he  had  before  him  for 
making  those  statements,  and  in  this  there  was  error.  It 
appearing  that  the  defendant  had  made  these  statements, 
and  the  plaintiff  having  testified  that  they  were  false,  it  was 
competent,  upon  the  issue  of  good  faith  and  malice,  to  show 
upon  what  evidence  his  statements  were  based. 

There  were  upon  the  trial  other  rulings  of  the  judge  in  the 
admission  and  rejection  of  .evidence  which  were  dangerously 
near  to  error,  if  not  actually  erroneous  ;  but  the  errors  we 
have  particularly  pointed  out  constrain  us  to  believe  that 
the  ends  of  justice  require  that  this  judgment  should  be 
reversed. 

The  difficulties  and  embarrassments  attending  the  trial  of 
this  action  in  the  city  of  New  York  are  such,  and  conse- 
quences of  any  conclusion  so  serious  to  one  or  the  other 
party,  that  we  may,  with  propriety,  venture  to  say  that  the 
welfare  of  the  missions  among  the  Indians,  and  that  the 
cause  of  religion,  to  which  both  parties  are  especially  dedi- 
cated, would  be  best  promoted  if  this  case,  in  the  spirit  of 
forbearance  and  charity  divinely  taught,  could  be  taken  out 
of  court,  and  left  to  the  wise  and  judicious  arbitrament  of 
mutual  friends. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

RuGEB,  C.  J.,  concurs;  Rapallo  and  Anbbews,  JJ., 
concur  in  result. 

DAifroRTH,  J.,  (Dissenting.) — The  complaint  aUeged  that 
the  plaintiff  was  a  clergyman,  and  for  20  years  then  last  past 
had  been  a  presbyter  of  the  Protestant  Episcopal  Church 
in  America,  of  the  rank  of  priest  in  good  standing ;  that 


HIN^AN  V.  HARE.  266 

Dissenting  opinion  by  Danfobth,  J. 

for  17  years  before  March,  1878,  he  had  been  a  missionary  of 
the  church  to  the  Santee  tribe  of  Dakota  Indians,  in  Nebraska 
and  Dakota,  and  at  the  times  embraced  in  the  complaint, 
was  under  the  ecclesiastical  jurbdiction  of  the  defendant, 
then  missionary  bishop  of  Niobrara ;  that  the  defendant  on 
the  twenty-second  of  July,  1879,  "  maliciously  composed  and 
published  a  printed  pamphlet,  signed  by  himself,  which  he 
entitled,  ^^  The  Rehearsal  of  Facts,"  and  caused  to  be  circu- 
lated among  the  bishops  and  clergy  of  said  church  and  else- 
where, and  which  was  therein  expressed  to  be  done  on  his 
own  responsibility,  and  which  contained  the  false  and  de- 
famatory matter  following  concerning  plaintiff,  who  is  there- 
in mentioned  as  Mr.  Hinman,  to-wit : 

"  In  regard  to  the  second  cause  of  Mr.  Hlnman's  removal,  I  make 
the  f oUowing  narrative  of  events :  Beports  having  continually  been 
brought  to  my  attention,  which  reflected  painfully  upon  his  purity  of 
character,  in  the  summer  of  1877,  I  called  to  me  the  Bev.  Dan.  He- 
mans,  a  discreet  native  presbyter  under  Mr.  Hlnman's  care,  and 
repeating  to  him  some  of  the  charges  of  impurity  made  against 
Mr.  Hinman,  I  asked  him  what  he  thought  of  them.  He  was 
reluctant  to  express  himself,  but  at  last  replied:  **1  have  never 
seen  anything ;  but  the  Christian  people  among  the  Santees  believe 
the  reports  to  be  true,  and  we  wish  we  had  another  minister."  This 
opinion  of  Mr.  Hinman  was  and  is  shared  by  the  other  Santee  presby- 
ter, Bev.  L.  C.  Walker,  and  by  the  Santee  deacon,  Bev.  Amos  Boss. 

**  At  the  general  convention  of  1877  Bishop  Whipple  remarked  to  me 
that  stories  were  again  afloat  reflecting  upon  Mr.  Hlnman's  character 
for  purity,  and  that  Mr.  Hinman  must  be,  to  say  the  least,  a  very  im- 
prudent man.  A  few  weeks  later.  In  Philadelphia,  Mr.  William  Welsh 
came  to  me  and  reported  that  a  gentleman  had  said  to  him  that  it  had 
come  to  him  very  directly  that  Mr.  Hinman  was  regarded  in  the 
Indian  country  as  a  man  of  abandoned  character,  and  that  it  was  be- 
Ueved  that  his  wife  died  of  syphilitic  disease  contracted  from  her 
husband.  On  my  return  to  Niobrara  an  Indian  inspector  told  me  that 
Mr.  Hlnman's  adulteries  were  the  common  talk  wherever  he  went. 
On  my  repeating  this  to  the  Bev.  J.  G.  Gasman,  a  presbyter  of  Nio- 
brara, he  replied  that  there  was  no  doubt  that  this  was  the  case.  Some 
weeks  later  the  house-mother  of  one  of  my  boarding-schools  reported  to 
me  that  Mr.  Hinman,  while  visiting  her  school,  had  scandalized  her 
older  girls  by  beckoning  to  them  in  a  suspicious  way  from  his  window 
in  the  twilight,  and  that  he  had  abashed  a  pretty  lialf-breed  young 
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woman,  her  assistant,  by  saying  to  her,  * ,  I  love  you.    Won't  you 

walk  with  me  to-night ;  I  want  to  talk  with  you.' 

"  On  my  return  to  Yankton  agency,  some  weelcs  later,  the  Santee 
candidates  for  the  ministry,  three  in  number,  united  in  a  letter,  in 
which  they  requested  that  I  would  appoint  some  one,  other  than  Mr. 
Hinman,  their,  Bible  teacher.  Later,  they  informed  me  that  shame- 
less acts  were  laid  at  Mr.  Hinman's  door ;  that  they  were  generally 
believed  to  have  been  perpetrated ;  and  that  the  Santee  church  people 
were  ashamed  and  discouraged.  They  sent  to  me,  at  my  request,  a 
young  man,  a  communicant  of  the  chViroh,  whom  they  represented  as 
a  quiet  and  worthy  man,  who  told  me  that  he  had  discovered  Mr  Hin- 
man lying  with  an  Indian  woman.  A  little  later,  in  December,  1877, 
a  lady,  a  communicant  long  known  to  me,  and  for  years  occupying  a 
place  of  trust  under  the  same  roof  with  him,  sought  me  in  great  dis- 
tress of  mind,  and  confessed  to  me  that  Mr.  Hinman,  under  promise 
of  marriage,  had  seduced  her.  At  my  request  she  put  this  in  writing 
and  swore  to  it. 

**  In  January  or  February,  1878,  the  commissioner  of  Indian  affairs 
In  his  olfloe  told  me  that  there  was  a  clergyman  connected  with  my 
mission  who  was  a  man  of  most  immoral  character,  who  was  bringing 
great  disgrace  upon  it.  In  reply  to  my  inquiries,  he  said  that  it  was 
Mr.  Hinman ;  that  he  was  a  known  adulterer ;  that  he  had  been  seen 
in  a  brothel  in  Washington ;  and  that  he  ought  to  be  gotten  out  of 
the  Indian  country,  as  a  man  whose  presence  was  detrimental  to  the 
welfare  of  the  Indians. 

**  I  state,  in  addition  to  the  above,  that  one  lady  helper  reported  to 
me  that  parents,  when  she  a^ked  them  to  send  their  girls  to  the  Santee 
boarding-school,  refused,  on  the  ground  that  girls  sent  there  were 
tampered  with  by  the  missionary ;  that  another  lady,  who  has  been  In 
the  mission  for  seven  years,  put  in  my  hand  a  written  statement,  in 
which  she  declared,  among  other  things,  tfiat,  on  going  suddenly  up- 
stairs in  Mr.  Hlnman's  house,  she  saw  him  emerge  from  the  servant's 
room,  where  he  had  been  with  the  door  shut;  that  he  slunk  away 
covered  with  embarrassment,  and  that,  on  going  into  the  servant's 
room,  she  found  her  flushed  and  In  a  tremor;  that  I  have  the  state- 
ment of  another  lady,  who  has  been  eight  years  in  the  mission,  that 
Mr.  Hinman,  on  one  occasion,  to  her  gieat  alarm,  seized  her  flrn^ly 
around  the  waist,  and,  though  she  struggled  to  get  free,  kissed  her 
several  times,  and  refused  to  let  her  go ;  that  the  wife  of  one  of  the 
native  ministers  states  that,  when  she  was  a  pupil  In  St.  Mary's  School, 
Mr.  Hinman  stroked  her  cheek,  and  kissed  her,  and  that  she  told  him 
she  would  tell  Sister  Mary,  (her  teacher) ;  and  a  written  statement  of 
a  white  clergyman  of  the  mission,  reluctantly  given  because  of  bis 
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friendship  for  Mr.  Hinman,  that  Mr.  Hinman  was  intoxicated  in  his 
presence.    *    ♦    • 

'*  Notwithstanding  my  personal  conviction  of  the  truth  of  the  charges 
of  impurity  made  against  Mr.  Hinman,  my  official  action  has  been 
grounded  entirely  on  his  reputation.  Of  that  there  is  no  doubt.  His 
name  is  a  byword,  his.  reputation  infamous    «    *    * 

**  I  could  not  tolerate  his  presence  under  the  same  roof  with  my 
girls*  schooL" 

The  answer  contains  no  general  denial,  nor  any  denial  of  the  state 
or  condition  of  the  parties,  nor  the  professional  engagements  of  the 
plaintiff,  admits  that  the  defendant  composed  the  substance  of  the 
pamphlet,  part  of  which  he  says  Is  set  out  in  the  complaint,  and  signed 
the  same ;  that  before  doing  so  and  on  the  25th  of  March,  1878,  he 
terminated  the  connection  of  the  plaintiff  with  the  Niobrara  Mission, 
and  communicated  his  action  by  a  letter  addressed  and  delivered  to 
the  plaintiff,  containing  these  words : 

"Santee,  March  25, 1878. 

My  Dear  Brother :  I  address  you  by  this  title,  and  acknowledge  the 
obligation  which  its  use  involves,  even  while  I  perform  the  painful 
duty  of  writing  to  say  that  your  persistent  disregard  of  your  pecuniary 
obligations,  and  your  evil  report  in  this  neighborhood,  render  your 
continuance  in  the  Niobrara  Mission  hurtful  to  it.  I  have,  therefore, 
not  appointed  you  a  missionary  for  this  year,  and  have  so  notified  the 
Indian  committee ;  and  your  connection  with  the  mission  will  end 
this  day;'*' that  thereupon  the  plaintiff  demanded  letters  dimlssory, 
or  a  trial  according  to  the  regulations  and  canons  of  the  Episcopal 
Church,  for  the  trial  of  clergymen ;  and  the  defendant  refusing  the 
letters,  proceedings  were  taken  for  a  trial,  but  it  fell  through ;  a  new 
court  subsequently  appointed,  failed  to  convene ;  and  thereupon,  on 
the  11th  of  March,  1879,  the  plaintiff  appealed  to  the  board  of  man- 
agers of  the  domestic  and  foreign  missionary  society  of  said  church. 
In  a  statement  detailing  his  grievances,  and  making  false,  defamatory 
and  calumnious  charges  in  respect  to  this  defendant's  action. 

This  statement,  preceded  by  a  preface,  signed  by  the  plaintiff  and 
dated  May  26,  1879,  In  which  he  mentioned  the  refusal  of  said  board  of 
managers  to  entertain  his  appeal,  and  then  added :  **  What  further  can 
the  complainant  do  but  tell  it  to  the  church  ?  *'  was  printed  in  pam- 
phlet form,  and  as  defendant  is  informed  and  believes,  widely  circulated 
by  the  plaintiff;  that  the  paper  described  as  **The  Behearsal  of 
Facts  *'  was  in  reply  to  that  statement  and  the  same  was  written  with- 
out malice,  for  the  information  of  the  board  of  managers  of  said  mis- 
sionary society,  and  for  whom  alone  it  was  Intended,  without  malice 
and  under  oireumBtances  which  constituted  the  same  a  privileged  oom» 
munioation* 

17 
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The  answer)  liowever,  admits  that  the  pamphlet  was  sent  by  the 
defendant  not  only  to  the  managers  of  the  missionary  board,  but  **  to 
several  other  persons,  not  more  than  eight  in  all,  who  took  an  interest 
in  the  mission  work,  which  (as  the  answer  states)  was  imperiled  by 
the  conduct  of  the  plaintiff." 

The  truth  of  the  matter  is  not  averred,  nor  is  Justifllcation  set  up, 
but  as  a  separate  answer  the  defendant  alleges  that  he  will  prove  in 
mitigation  of  damages  the  existence  of  the  rumors  and  reports  stated 
in  the  extracts  from  defendant's  pamphlet,  which  are  set  out  in  the 
oomplaint,  as  they  are  therein  stated,  and  there  was  reasonable  and 
probable  ground  for  the  defendant's  believing  the  infoi-matlon,  rumors 
and  reports  therein  referred  to,  and  expressing  the  conviction  of  the 
truth  of  them  therein  expressed.  Upon  trial  before  a  jury  the  plaintiff 
had  a  verdict.  A  motion  for  a  new  trial  was  denied,  and  after  judg- 
ment it  was  affirmed  by  the  general  term.  The  defendant  now  appeals- 
to  this  court. 

Whether  the  writing  described  in  the  complaint  was 
^  maliciously  composed  and  published,'*  was  by  the  pleadings 
made  a  material  question,  and  the  burden  of  establishing  it 
was  upon  the  plaintiff. 

To  write  of  another  that  he  was  ^^  of  abandoned  character ;  '* 
that  ^  his  wife  died  of  syphilitic  disease  contracted  from  her 
husband ; ''  that  **  his  adulteries  were  of  common  talk  in 
certain  localities  f '  and  being  a  clergyman  and  missionary 
among  the  Indians,  to  write  also  that  ^^  he  ought  to  be  gotten 
out  of  the  Indian  country,  as  a  man  whose  presence  is 
detrimental  to  their  welfare,'*  was  enough,  upon  the  face  of 
the  paper  and  proof  of  publication,  to  entitle  the  aggrieved 
party  to  his  action. 

The  law  implies  malice  from  such  a  transaction.  Those 
facts  and  others  not  less  serious  appeared  here,  and  the  case 
was  tried  upon  that  theory.  When  the  plaintiff  rested,  the 
■  defendant  moved  for  a  nonsuit,  upon  the  sole  ground  that 
there  was  not  sufficient  evidence  of  publication  to  put  him 
upon  his  defense.  Except  for  that,  it  was  conceded  by  im- 
plication, therefore,  that  the  plaintiff's  case  was  made  out. 
Nor  is  any  doubt  now  suggested  by  the  appellant  that 
publication  was  well  proven,  nor  as  to  the  correctness  of 
the  decision  which  denied  the  motion  then  made. 
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The  defendant  afterward  opened  his  side  and  gave  evi- 
dence in  support  of  the  answer  which  alleged  that  the  pam- 
phlet was  privileged,  and  composed  and  published  without 
malice,  and  rested. 

The  plaintiff  in  reply  gfave  evidence,  among  others  things, 
of  the  acts  and  words  of  the  defendant,  relevant  to  the  case 
thus  made,  and  which  tended  to  show  that  the  charges  against 
the  plaintiff  were  false  in  fact,  and  not  made  bj  the  defendant 
in  good  faith,  or  under  circumstances  from  which  he  might 
reasonably  believe  them  to  be  true,  or  in  the  belief  at  the 
time  that  they  were  true,  and  rested. 

The  learned  counsel  for  the  defendant  again  moved  to 
dismiss  the  complaint  upon  the  ground  that  no  proof  of 
malice  has  been  given  in  reference  to  this  publication,  suf- 
ficient to  carry  it  to  the  jury.  The  motion  was  denied,  and 
the  defendant  excepted. 

It  may  be  assumed,  although  the  fact  does  not  appear, 
that  the  motion  was  argued  upon  the  assumption  by  the  de- 
fendant that  the  communication  was  privileged.  If  that 
was  so,  it  was  because  it  was  a  reply  to  a  previous  statement 
of  the  plaintiff,  or  because  there  was  evidence  of  such  rela- 
tion between  the  defendant  as  bishop,  and  the  board  of  mis- 
sions, as  relieved  him  of  the  character  of  a  volunteer,  and 
such  relation  between  the  plaintiff  and  board  of  missions  as 
gave  them  an  interest  in  the  plaintiff  and  a  knowledgeof  his 
true  character,  and  made  the  information,  therefore,  such  as 
as  they  had  a  right  to  expect,  concerning  the  conduct  and 
character  of  one  acting  as  their  agent,  or  at  least  by  their 
authority  and  sanction. 

Both  aspects  are  presented  by  the  answer.  But  the  defend- 
ant would  nevertheless  be  liable  if  the  untrue  statements 
were  in  excess  of  what  the  occasion  required,  or  if  there 
were  any  want  of  good  faith  in  making  the  communication, 
or  in  its  publication ;  and  those  questions  were  exclusively 
for  the  jury.  The  contention  of  the  defendant  is  not  that 
there  was  no  evidence  of  malice,  but  that  it  was  not  sufficient 
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to  carry  the  question  to  the  jury.  When  the  plaintiff 
rested  the  first  time,  he  had  abundantly  established  malice 
in  law.  It  appeared  upon  the  face  of  the  paper  that  the 
charges  were  injurious,  and  in  the  absence  of  reasonable 
excuse  for  making  them,  malice  was  to  be  inferred. 

Upon  the  defendant's  evidence  in  explanation  something 
more,  in  our  view  of  the  case,  might  be  required  from  the 
plaintiff.  So  far  as  the  communication  was  privileged,  the 
law  ceased  to  infer  malice  from  the  mere  falsity  of  the  charge, 
and  other  proof  of  its  existence  was  required;  for,  as  is  held 
in  Lewis  v.  Chapman,  16  N.  Y.  369,  the  term  "  privileged  " 
simply  means  that  the  circumstances  under  which  an  alleged 
libelous  communication  was  made,  were  such  as  toi'epel  the 
legal  inference  of  malice  and  throw  upon  the  plaintiff  the 
burden  of  proving  it  by  extrinsic  evidence.  The  issue  to 
be  determined  remained  the  same,  its  character  was  not 
changed.  The  question  is  the  same :  Was  the  paper  mali- 
ciously composed  and  published  ? 

We  have  more  than  once  held  that  it  is  for  the  court  to 
determine  whether  tl^e  subject  matter  to  which  the  alleged 
libel  relates,  the  interest  of  the  author  in  it,  or  his  relations 
to  it,  are  such  as  to  furnish  an  excuse,  but  that  the  question 
of  good  fai^th,  or  belief  in  the  truth  of  the  statement,  and  the 
existence  of  actual  malice,  remains  for  the  jury ;  Klinck  v. 
Colby,  46  N.  Y.  427  ;  Hamilton  v.  Eno,  81  N.  Y.  116  ;  and 
is  to  be  determined  by  them,  either  from  direct  proof,  or  as 
an  inference  from  other  proof,  or  even  from  the  libel  itself. 
If  the  communication  contains  expressions  which  exceed 
the  limits  of  privilege,  such  expressions  are  evidence  of 
malice.  Hamilton  v.  Eno,  supra.  So,  the  matter  set  forth 
in  the  libel,  though  under  other  circumstances  justifiable, 
may  embrace  statements  so  unnecessary  for  the  occasion  to 
which  it  is  applied,  as  to  foim  strong  evidence  of  malice 
upon  the  issue  of  whether  the  communication  is  covered  by 
the  privilege,  and  whether  the  writer  has  fairly  and  properly 
conducted  himself  in  the  exercise  of  it,  and  an  iuference  of 
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actual  malice  may  be  drawn  from  its  use.  So,  there  was 
evidence  on  which  it  might  be  said  that  some  of  the  state- 
ments were  false,  to  the  defendant's  own  knowledge,  and  of 
othei-s  that  they  were  not  believed  by  him ;  and  it  is  only 
where  there  is  no  intrinsic  or  extrinsic  evidence  of  malice 
that  the  court  can  direct  a  nonsuit.  From  each  of  those 
surces,  even  at  this  stage  of  the  case,  enough  had  appeared 
to  require  the  intervention  of  a  jury.  But  both  sides, 
after  the  denial  of  the  motion,  gave  much  additional  evi- 
deuce  directed  to  this  very  question,  and  it  is  therefore 
unnecessary  to  say  more  as  to  how  the  matter  stood  when 
the  motion  to  dismiss  was  in  fact  made.  At  the  close  of 
the  case  it  was  not  renewed.  It  is  enough  that  there  were 
questions  arising  upon  the  evidence  which  could  be  an« 
swered  only  by  a  jury. 

The  appellant  contends,  however,  that  the  plaintiff's 
evidence  to  show  malice  was  allowed  to  take  too  wide  a  range* 
The  question  is,  what  was  material  under  all  the  circum- 
stances of  the  case  ?  For,  if  any  fact  failed  to  support  the 
issues  it  was  iiTelevant,  whether  it  was  near  or  remote  in 
point  of  time.  No  different  ruling  was  made  by  the  trial 
judge.  The  objections  upon  which  the  point  is  placed  were 
two :  (1)  To  the  relevancy  of  any  evidence  anterior  to  the 
publication  of  the  pamphlet  alleged  to  be  libelous ;  and  (2) 
to  anything  back  of  1878.  The  objections  were  both  made 
while  evidence  was  going  on  as  to  transactions  between  the 
parties.  No  other  ground  was  stated  than  is  above  men- 
tioned; and  there  is  no  suggestion  that  the  events  then 
under  examination  had  not  at  least  an  apparent  connection 
with  the  one  in  issue,  or  that  they  might  not  tend  to  show 
the  knowledge,  spirit,  and  intention  of  the  defendant  in 
publishing  the  libel  charged.  If  they  did,  no  time  would  be 
too  remote,  and  the  plaintiff  could  not  be  deprived  of  them 
by  any  arbitrary  limitation ;  and  whether  they  did  or  not 
was  no  part  of  the  inquiry  called  for  by  the  objection. 

There  were  other  exceptions.     While  the  plaintiff  had 
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the  case,  in  reply  to  the  defendant,  the  plaintiff's  counsel 
offered  to  read  in  evidence,  from  the  canons  of  the 
church,  title  2,  canons  1  and  2,  on  pages  94,  95,  a^d  96  of 
the  Appendix  of  the  Journal  of  the  General  Convention  of 
the  year  1877,  whereupon  defendant's  counsel  objected 
to  the  admissibility  of  the  testimony.  The  objection 
overruled,  and  defendant's  counsel  excepted.  The  de- 
fendant's counsel  had  already  offered  and  read  in  evidence, 
from  the  same  book  as  produced  in  the  same  journal,  articles 
5  and  6  of  canon  9 ;  and  as  it  cannot  be  said  that,  under  no 
circumstances,  could  such  other  regulations  be  competent, 
in  the  absence  of  some  specific  objection,  no  error  is  apparent 
in  allowing  the  plaintiff  to  read  such  additional  portions  as 

he  might  desire. 

The  defendant's  counsel  had  offered  and  had  read  in 
evidence  a  paper,  called  a  ^^  Statement  of  Samuel  D.  Hin- 
man ; "  aud,  that  person  being  on  the  stand,  it  was  shown 
to  him,  and  he  was  asked  by  plaintiff's  counsel,  "  Are  the 
facts  stated  in  that  paper — those  that  are  stated  upon  your 
personal  knowledge — true  ?  "  Then  follow  these  words : 
"  Objected  to  ;  objection  overruled ;  defendant  excepts." 
Such  an  objection  raises  no  question.  The  paper  was  already 
in  evidence  by  the  act  of  the  defendant.  Was  the  objec- 
tion aimed  at  the  form  of  the  question  ?  It  might  have 
been  modified.  The  competency  of  the  witness  was  not 
questioned,  nor  the  materiality  of  the  facts  stated.  Whether 
general  evidence  should  be  given  of  them,  or  each  fact  taken 
separately,  would,  in  any  e-vent,  be  in  the  discretion  of  the 
judge ;  and,  where  no  specific  objection  is  made  to  the  course 
proposed,  it  cannot  be  first  started  on  appeal. 

So,  of  the  next  exception.  It  appeared  that  the  defend- 
ant on  one  occasion  proposed  to  conduct  the  prosecution  of 
the  plaintiff  before  an  ecclesiastical  court,  and,  upon  objec- 
tion made,  the  court  refused  to  allow  him  to  do  so,  and  at 
the  adjourned  day  one  Fox,  an  attorney,  appeared  in  his 
place.     The  plaintiff's  counsel  then  asked  this  question: 
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"  Do  you  know  whether  this  man  Fox  was  an  associate  of 
Bishop  Hare  at  his  house?"  Objected  to  by  defendant, 
and,  it  being  admitted,  he  excepted.  The  importance  of  the 
question  is  not  obvious,  nor  is  its  incompetency.  Tn  the 
face  of  only  a  general  objection,  there  was  no  error  in  per- 
mitting it. 

But  even  now,  in  view  of  the  discussion  by  the  learned 
counsel  for  the  appellant,  we  do  not  see  that  any  objection, 
however  specific,  could  properly  have  led  to  the  exclusion 
of  any  of  the  evidence  to  which  reference  has  so  far  been 
made. 

Two  other  exceptions  to  evidence  are  presented,  arising 
upon  specific  objections  taken  to  questions  addressed  to  the 
plaintiff  while  testifying  in  reply  to  the  case  made  by  the 
defense.     The    defendant  had  put  in  evidence  the   entire 
pamphlet  prepared  by  him,  containing,  among  other  things, 
his  letter  of  dismissal  addressed  to  the  plaintiff,  dated  Santee, 
March  25, 1876,  in  which  he  states,  as  the  ground  and  reason 
of  that  action,  the  plaintiff's  persistent  disregard  of  pecuni- 
ary obligations,  and  his  evil  report  in  that  neighborhood, 
and,  in  the  rehearaal,  referring  to  that  event,  says :     "  The 
removal  of  the  Rev.  Mr.  Hinman  from  the  Niobrara  mission 
was  the  culmination  of  grave  dissatisfaction  with  his  conduct 
on  the  pai*t  of  the  Indian  committee  and  myself,  which  had 
existed  several  yeai'S."     Two  specific  reasons,  however,  were 
given  for  the  act ;  (1)  His  persistent  disregard  of  his  pecu- 
niary obligations ;  and  (2)  the  evil  reports  which  covered  his 
name — and,  as  if  by  way  of  specification,  says :  "  In  the  year 
1872,  Mr.  Hinman  was  found  to  be  in  debt  to  an  amount  over 
$14,000."     The  plaintiff,  being  upon  the  stand  in  reply,  was 
asked  the  question :     '*  That  letter  alludes  to  your  financial 
difficulties,  and  in  this  paper  that  he  calls  his  ^  Rehearsal  of 
Facts,'  he  states  that  you  were  found  to  be  in  debt  to  an 
amount  over  $14,000.    State  to  the  jury  whether  you  owed,  or 
at  least,  what  that  f  14,000  refers  to,' — to  which  the  defendant 
objected,  on  the  ground  that  the  rehearsal  was  put  in  evidence 
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simply  for  the  purpose  of  showing  that  the  publication  of  the 
pamphlet  was  privileged^  and  that  the  matters  inquired  of  are 
not  those  alleged  in  the  complaint  to  haye  been  libelous,  and 
therefore  they  must  be  assumed  in  this  action  to  have  been 
considered  at  the  time  the  suit  was  brought  by  the  plaint- 
iff as  true.  Objection  overruled  ;  defendant  excepts.  The 
objection  is  not  tenable.  A  failure  to  sue  for  libel  is  not  a 
conclusive  admission  of  the  truth  of  the  matter  charged, 
and  the  selection  of  one  or  more  of  several  imputations  as 
the  ground  of  action  does  not  estop  a  party  from  denying 
the  others.  And  when,  as  in  this  case,  the  defense  is  that 
of  privilege,  the  falsity  of  any  of  the  statements  made  may 
be  shown ;  and,  if  it  also  appears  that  they  were  known  to 
be  false,  the  character  of  the  statement,  and  the  knowledge 
of  the  author  become  material  upon  the  question  of  actual 
malice.  The  question  was  proper  without  reference  to  the 
information  obtained  from  the  answer  of  the  witness.  But 
by  that  it  appeared  that  the  $14,000  was  an  indebtedness  to 
the  whole  mission  along  the  Upper  Missouri  river,  accu- 
mulated for  two  years  while  it  was  under  the  plaintiff's  charge, 
and  the  whole  matter  had  been  investigated  and  settled 
satisfactorily  to  all  parties  concerned,  and  without  any  reflec- 
tion on  him  before  Bishop  Hare  took  office.  It  was  for  build- 
ing churches  and  mission-houses,  and  all  sorts  of  expenses 
of  the  mission,  and  was  under  the  plaintiff's  charge  before 
Bishop  Hare  became  bishop,  and  it  was  settled  and  paid,  and 
he  knew  it. 

By  the  Court  :  "  Do  you  mean  to  say  it  was  all  settled 
and  paid  up  before  March  25, 1878  ?  " 

A.     "  Yes,  sir ;  loug  before  that ;  before  he  became  bishop.'* 

Now  it  appears  that  the  defendant  became  bishop  in  1873. 
Surely,  upon  the  questions  I  have  suggested,  the  explana- 
tion called  for  by  the  question  was  pertinent. 

So  with  the  next  exception.  The  defendant  in  his  pam- 
phlet had  referred  to  Bishop  Whipple  aS  his  authority,  for  the 
general  statement  affecting  the  character  of  the  plaintiff  say- 
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ing :  **  At  the  general  convention  of  1877,  Bishop  Whipple 
remarked  to  me  that  stones  were  again  afloat  reflecting  upon 
Mr.  Hinman's  character  for  purity,  and  that  Mr.  Hinman 
must  be,  to  say  the  least,  a  very  imprudent  man." 

The  defendant  examined  the  bishop  as  a  witness  de  bene 
esse^  and  the  plaintifE  when  replying  to  the  case  of  privilege 
read  from  that  examination  ;  the  bishop  says  that  in  the 
fall  of  1877,  he  was  present  at  the  general  convention  in 
Boston ;  that  the  first  he  heard  of  rumors  in  the  Indian 
country,  affecting  Mr.  Hinman,  was  from  the  defendant, 
in  the  house  in  Boston  where,"  he  says, "  we  met."  Bishop 
Hare  *'  said  to  me,  *  Those  sad  rumors  against  Mr.  Hinman 
have  come  up  again,  and  I  have  evidence  that  would  go  to 
show  his  guilt ;  '  my  reply  was ;  *  if  that  is  the  case,  you  have 
no  option  in  the  matter,  except  at  once  to  proceed  and  bring 
him  to  trial ; '  at  that  time  I  think  there  was  no  more  con- 
versation ;  he  mentioned  to  me  on  a  subsequent  occasion  the 
character  of  some  of  the  evidence  he  had ;  this  second  con- 
versation was  within  a  few  days  *  *  *  I  am  very  positive 
that  I  did  not  first  mention  the  subject  at  that  time  to 
Bishop  Hare. 

And  the  defendant  also  read  from  the  same  deposition :  ^'  It 
is  my  impression  that  when  I  was  in  Boston  and  Bishop  Hare 
spoke  to  me  on  the  subject  before  referred  to  that  the  first  com- 
munication was  by  Bishop  Hare  to  me,  because  I  was  so  much 
shocked  at  what  Bishop  Hare  told  me  about  this  loan  of  $500 ; 
it  showed  very  great  kindness  on  the  part  of  Bishop  Hare 
toward  Mr.  Hinman,  and  that  Mr.  Hinman  had  not  paid  that 
money  or  taken  any  steps  towards  it ;  it  rather  horrified  me  ; 
then  when  he  mentioned  the  other  matter,  I  was  very  much 
startled,  as  coming  from  him ;  if  it  had  come  from  anybody 
else,  it  would  not  have  produced  as  much  impression  on  my 
mind." 

While  the  plaintiff  was  on  the  stand  his  attention  was  called 
to  this  testimony,  and  he  was  asked  to  state  whether  at  the 
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^'  time  of  the  conversation  between  the  defendant  and  Bishop 
Whipple,  the  note  was  paid." 

The  defendant's  counsel  objected  to  the  question,  because 
the  statement  was  npt  in  the  pamphlet,  but  drawn  .out  from 
the  examination  of  Bishop  Whipple.  It  was  properly  allowed. 
If  at  that  time  the  note  was  in  fact  paid,  the  statement  by  de- 
fendant, implying  at  least  the  contrary,  would  have  a  bearing 
upon  the  bona  fides  of  the  pamphlet  and  the  honesty  of  the  re- 
hearsal. There  certainly  might  be  a  persistent  disregard 
09  the  part  of  the  plaintiff  of  his  pecuniary  obligations ;  but 
if  to  the  knowledge  of  the  defendant  the  ones  specified  by 
him  were  paid,  one  as  far  back  as  1872,  and  the  other  in 
1877,  the  circumstance  was  to  be  considered  in  the  deter- 
mining whether  in  the  statements  made,  the  defendant  did  not 
exceed  his  privilege.  Besides,  the  existence  of  the  note  was 
made  part  of  the  defendant's  case,  the  statement  concerning 
it  to  Bishop  Whipplip  was  by  the  defendant,  and  it  was 
clearly  competent  to  prove  that  statement  was  untrue. 

It  is  also  said  in  behalf  of  the  appellant  that  questions  put 
by  the  plaintiff's  counsel  to  Bishop  Whipple  were  so  obviously 
wrong  and  so  material  in  their  effect  as  to  require  a  new  trial 
to  correct  the  error.  It  did  not  seem  so  to  the  trial  judge,  or 
the  general  term,  and  the  reasons  given  by  the  latter  for  re- 
fusing to  sustain  the  exception  are  not  answered  by  the  ap- 
pellant. The  testimony  of  the  witness,  Whipple,  had  been 
taken  de  bene  esse  in  behalf  of  the  defendant,  and  at  the  trial 
his  counsel  read  from  the  deposition,  that  in  1860,  and  1865, 
the  plaintiff  was  under  the  jurisdiction  of  Bishop  Whipple ; 
that  in  1865  rumors  prejudicial  to  the  plaintiffs  character 
were  brought  to  his  attention,  and  that,  as  bishop,  he  took 
action  in  reference  to  those  stories,"  by  appointing  a  com- 
mission to  examine  every  one  of  the  rumors,  and  take  proof 
in  regard  thereto  ;  that  testimony  was  taken,  submitted  to 
a  standing  committee,  and  the  defendant  drew  from  the  wit- 
ness the  result  reached  by  the  committee,  viz. :  that  there 
was  notliing  which  affected  injuriously  the  character  of  Mr. 
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Hinman,  and  the  impression  of  the  witness  that  ^Hhej-  said 
there  was  not  evidence  of  indiscretion,"  although  of  that  he 
was  not  positive,  that  the  witness  examined  the  evidence  and 
reported  the  conclusion  reached,  and  the  testimony  on  which 
it  stood  to  some  40  persons.  No  writing  was  in  evidence, 
and,  although  the  examination  instituted  by  the  board  was 
of  a  judicial  character,  no  writing  was  produced  by  the  de- 
fendant containing  the  conclusion  reached,  nor  did  it  appear 
that  the  bishop's  conclusion  was  put  in  that  form.  It  will 
be  seen,  therefore,  that  the  defendant  had  put  in  evidence  a 
nari'ative  of  the  proceedings,  with  the  apparent  purpose  of 
prejudicing  the  plaintiff  by  showing  rumors  of  like  character 
to  some  of  those  stated  as  in  existence  10  years  later. 

It  also  appeared  by  that  examination  that  the  rumora  were 
found  by  those  whose  duty  it  was  to  follow  them  to  be 
groundless,  and,  inf  erentially  at  least,  that  such  was  the  con- 
clusion of  the  bishop ;  for  it  cannot  by  supposed  that  the 
bishop  would  present  to  the  persons  of  his  charge  a  state- 
ment of  his  committee  in  exoneration  of  Mr.  Hinman  unless 
he  himself  concurred.  But  this  does  not  appear  distinctly 
upon  the  defendant's  examination ;  and,  on  the  same  de 
bene  esse  proceeding,  the  plaintiff  asked  the  witness  on  cross 
examination :  **  From  the  examination  that  you  made  of 
the  evidence  in  regard  to  those  charges  in  1865,  did  you 
form  any  conclusion  in  your  mind  as  to  the  innocence  or 
guilt  of  Mr.  Hinman  ?  "  This  question  involved  a  fact  or 
circumstance  directly  connected  with  matters  stated  on 
direct  examination,  and,  moreover,  it  was  not  objected  to  at 
the  time  of  the  de  bene  esse  examination.  It  would  seem 
that  no  just  exception  could  lie  to  it.  The  bishop  was 
shown  to  have  been  charged  with  the  duty  of  investigation, 
and  to  have  prosecuted  it.  There  can  be  no  good  reason  why 
he  should  not  be  permitted  to  state  whether  he  reached  a 
determination  as  to  the  matter  investigated.  Nor,  indeed, 
was  any  suggested  by  the  counsel  for  the  appellant.  The 
witness  replied  :  ** I  did,  most  decidedly."     Now, 'was  not 
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the  plaintiff  entitled  to  that  conclusion  ?  The  thing  affect- 
ing him  had  been  brought  out  by  the  defendant.  The  ex- 
istence of  rumors  reaching  the  ear  of  the  bishop,  and  of 
sufficient  moment  to  move  him  to  the  exercise  of  his  juris- 
dictionary  power  of  discipline,  he  himself  to  be  the  arbiter, 
after  an  investigation.  The  defendant  had  gone  into  it  again. 
The  whole  matter,  occurring  in  1866,  long  before  the  matter 
in  issue,  was  irrelevant  and  foreign  to  it.  But  it  had  been 
brought  forward  by  the  defendant,  and  the  plaintiff  was 
entitled  to  give  the  whole  proceeding  to  and  including  the 
conclusion  reached  by  the  ecclesiastical  officer,  the  plaintiff's 
superior,  in  order  to  rebut  any  injurious  inferences  which 
might  be  drawn  from  the  portion  of  the  deposition  read  by 
the  defendant.  The  effect  of  that  portion  could  only  be  to 
prejudice  the  jury ;  and  the  plaintiff  had  a  right  to  remove, 
if  he  could,  the  prejudice,  by  showing  the  decision  of  the 
examining  tribunal.  It  would  permit  the  defendant  to  put 
the  plaintiff  in  a  very  false  position  if,  after  showing  not 
merely  the  existence  of  rumors,  but  also  that  they  were  so 
current  and  of  such  violence  as  to  attract  the  attention  of  an 
ecclesiastical  tribunal,  and  so  effectually  as  to  cause  an  in- 
vestigation to  be  set  on  foot,  the  defendant  could  strike  out 
the  conclusion  reached  by  the  person  directing  the  investi- 
gation, and  whose  conviction  as  to  its  result  was  material. 
The  next  question,  therefore,  by  the  plaintiff,  was  a  material 
one.  He  asked :  "  What  was  that  conclusion  ?  "  The  de- 
fendant "  objected,"  assigning  no  ground.  For  the  reasons 
above  stated,  we  think  it  was  admissible.  It  may  be  said, 
also,  that  the  question  put  could  by  no  possibility  harm  the 
defendant ;  for,  as  I  have  shown,  the  product  of  the  direct 
examination  permitted  the  inference,  if  it  did  not  expressly 
show  that  the  bishop  reached  the  same  conclusion  afterwards 
testified  to  by  him  in  answer  to  this  question.  It  may  have 
been  cumulative  and  unnecessary ;  it  was  not  irregular  nor 
harmful.     But,  in  any  view,  the  defendant  cannot  complain, 
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for  his  own  examination  of  the  witness  naturally  led  ap  to 
that  of  the  plaintiff. 

Some  other  exceptions  were  taken  to  the  rulings  upon  evi- 
dence. So  far  as  they  have  been  examined  by  the  general 
term,  we  agree  in  their  conclusion  ;  and,  in  regard  to  others 
not  particularly  discussed,  we  find  no  ruling  which  an 
orderly  and  consistent  conduct  of  the  trial  did  not  require. 
A  more  interesting  subject  is  presented  by  the  exceptions 
suggesting  errors  in  the  refusal  of  the  court  to  add  to  its 
exposition  of  the  law  as  applicable  to  the  issues  before  the 
jury,  and  concerning  which  the  great  volume  of  testimony 
had  1)een  submitted.  The  charge  was  long,  but  in  view  of 
the  mass  of  evidence,  and  the  importance  of  the  questions 
to  be  answered,  not  unnecessarily  extended.  It  exhibits, 
as  does,  indeed,  the  entire  record,  scrupulous  care  and  atten- 
tion on  the  part  of  the  learned  judge,  so  to  direct  the  prog- 
ress of  the  cause  as  to  enable  the  jury,  by  their  verdict,  to 
reflect  the  very  truth  of  the  case  ;  and  with  such  success  on 
his  part  was  the  last  duty  performed  that  to  the  charge  itself 
no  exception  whatever  was  taken,  and  no  error  of  misdirec- 
tion is  alleged  by  the  appellant.  His  contention  is  that  some 
additional  information  and  explanation  as  to  the  law  should 
have  been  given ;  and  it  appears  from  the  record  that  at  the 
close  of  the  case  the  learned  counsel  for  the  defendant  pre- 
sented 18  separate  propositions  for  submission  to  the- jury. 
No  ruling,  however,  in  regard  to  any  of  them  was  then 
made  or  asked  for ;  and  the  judge  charged  the  jury  with 
more  or  less  fullness  upon  every  topic  suggested  by  them. 
At  the  close  of  the  charge,  as  before  observed,  no  exception 
was  taken  to  any  part  of  it.  The  case  then  states :  The 
court  refused  to  charge,  except  as  already  charged  in  re- 
spect to  defendant's  second,  fourth,  sixth,  fourteenth,  six- 
teenth, seventeenth  and  eighteenth  requests,  and  defend- 
ant's counsel  duly  excepted.  It  seems  then,  thiat  the  dis- 
position made  of  the  larger  number  of  the  propositions  was 
satisfactory  to  the  defendant.    It  was  not  suggested  that  any 
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one  of  the  propositions  was  unnoticed  or  not  charged  upon, 
and  two  only,  the  second  and  sixth,  are  upon  this  appeal 
brought  to  our  attention.  Within  the  well  settled  and  fre- 
quently applied  rule,  therefore,  the  exception  is  unavailing. 

In  Ayrault  v.  Pacific  Bank,  47  N.  Y.  670,  the  defendant's 
counsel  presented  requests  to  charge  upon  16  distinct  points. 
The  exception  was  to  the  refusal  to  charge  each  of  the  re- 
quests submitted  except  so  far  as  embraced  in  the  charge 
delivered  substantially  the  same  as  in  the  case  at  bar,  the 
court  on  appeal  say  : 

"  Whether  they  were  all  especially  and  succinctly  noticed 
by  the  judge  in  his  charge  is  not  important.  Doubtless 
all  that  were  material  were  responded  to,  but  this  can  only  be 
ascertainecl  by  a  careful  and  critical  study  of  the  charge  and 
the  requests  in  connection.  This  court  is  not  called  upon 
to  perform  this  task." 

It  was  for  the  counsel  to  do  this  upon  the  trial,  and  point 
out  what  additional  instructions  if  any  were  necessary,  and 
in  what  respect  the  charge  was  claimed  to  be  erroneous  or 
insufficient,  and  wherein  it  did  not  conform  to  the  request 
made.  The  exception  should  present  the  very  point  in- 
tended to  be  raised,  in  order  that  the  trial  judge  may  cor- 
rect the  error  if  either  directly  or  by  omission  one  has  been 
committed. 

This  rule  is  reasonable  and  well  settled,  and  from  it  there 
should  be  no  departure.  In  Requa  v.  Rochester,  45  N.  Y. 
187,  we  said  :  "  Such  an  exception  is  of  no  avail.  It  does 
not  point  out  in  what  the  counsel  conceives  that  the  court 
has  erred.  It  gives  no  aid  for  the  correction  of  an  error  into 
which  a  judge  has  fallen.; "  and  in  Walsh  v.  Kelly,  40  N.  Y. 
559,  under  similar  circumstances  it  is  said  : 

"  When  the  judge  had  completed  his  charge  it  was  the  duty 
of  counsel  to  call  his  attention  to  any  portion  where  he  de- 
sired more  specific  instruction." 

Here  the  charge  covers  upwards  of  seventy  folios.  It  is 
conceded  to  be  correct  so  far  as  it  went,  even  in  respect  to 
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the  matters  covered  by  the  requests.  It  is  not  the  duty 
of  an  appellate  court  to  compare  one  with  the  other,  and  to 
ascertain  how  much  further  the  instructions  should  have 
gone,  until  the  trial  judge  has  had  the  opportunity  to 
complete  the  work.  It  has  nevertheless  been  performed, 
and  this  decision  has  been  delayed  that  neither  time  nor 
investigation  should  be  lacking  to  discover  if  there  existed 
any  error  of  law  which  might  have  prejudiced  the  defendant 
in  the  disposition  by  the  jury  of  the  questions  of  fact.  We 
find  none. 

Nevertheless,  in  view  of  the  earnestness  and  zeal  with 
which  the  learned  counsel  for  the  appellant  has  pressed  the 
exception  to  the  ruling  of  the  court  in  regard  to  the  second 
and  sixth  requests,  something  more  may  be  added.  The 
second  was  in  these  words :  "  That  if  the  defendant  had  prob- 
able cause  for  believing  at  the  time  he  issued  the  pamphlet, 
the  statement  Charged  to  be  libelous,  the  plaintiff  cannot 
recover.'* 

The  charge  actually  given  was  more  favorable  to  the 
defendant. 

"  I  say  to  you  now  (adds  the  court)  if  any  doubt  has  here- 
tofore obtained  with  regard  to  it,  that  it  proceeds  directly 
and  logically  from  what  I  have  already  said,  that  the  com- 
munication being  privileged  and  excused  unless  it  originated 
in  malice,  that  malice  is  not  established  by  showing  that 
the  reports  brought  to  the  defendant  were  in  fact  untrue. 
The  plaintiff  has  testified  here  that  he  did  not  commit  these 
acts  complained  of,  and  that  he  is  guiltless  of  them.  The 
question  is,  however,  whether  these  reports  were  brought  to 
the  defendant  in  such  a  manner  as  to  lead  him  to  believe 
that  they  wej:e  true,  and  whether  he  did  in  fact  honestly 
and  in  good  faith  believe,  when  he  included  these  reports 
in  his  publication,  in  July,  1879,  that  the  plaintiff  was  of  the 
evil  reputation  ascribed  to  him  in  that  publication  and  that 
his  name  had  become  a  by-word.  The  question  is  not 
whether  in  making  this  publication  he  did  what  you  would 
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consider  the  wisest  thing.  There  is  no  other  standard  by 
which  human  conduct  can  be  judged,  under  such  circum- 
stances and  conditions  as  existed  in  this  case,  than  that  of 
entire  honesty  and  good  faith.  Of  this  you  are  to  judge 
upon  a  consideration  of  all  the  evidence.  The  question  of 
good  faith  under  all  the  circumstances  may  be  safely  com- 
mitted to  your  determination," — not  leaving  it  for  the  jury 
to  say  whether  there  was  in  fact  probable  cause  for  the  state- 
ments, but  whether  the  defendant  himself  acted  honestly  in 
good  iaith  in  the  belief  that  the  statements  were  true." 

The  next  request  was  in  these  words :  "  That  the  incidents 
connected  with  the  communion  services  of  March  23  and  25, 
1878,  do  not  tend  to  prove  malice,  and  should  be  laid  out  of 
view  by  the  jury."  Counsel  for  both  parties  commented 
upon  them  to  the  jury,  and  there  had  been  read  in  evidence 
the  rules  and  regulations  established  by  the  church  of  which 
plaintiff  and  defendant  were  members,  to  show  not  only  the 
general  nature  of  the  sacrament  and  its  administration,  but 
the  persons  entitled  to  participate  in  the  communion.  In 
its  observance  both  had  taken  a  part  either  as  actor  or  parti- 
cipant, under  circumstances  fully  disclosed  by  the  testimony. 

I  am  unable  to  find  error  in  the  refusal,  or  that  the  trial 
judge  could  have  taken  from  the  jury  so  important  a  matter, 
in  which  the  defendant's  conduct  was  displayed.  What  he 
afterwards  published  was  then  known  to  him.  Was  his 
conduct  in  accord  with  a  belief  in  its  truth  ?  The  object 
was  to  exhibit  his  state  of  mind  at  the  time  of  that  publica- 
tion. Did  he  with  that  knowledge  deal  with  the  plaintiff  as 
one  whom  he  believed  guilty  of  acts  which  in  any  community 
would  justify  his  disgi*ace  and  render  him  not  only  unfit  for 
his  position,  but  an  unseemly  associate  ?  It  was  a  circum- 
stance the  weight  and  meaning  of  which  could  only  be 
determined  by  k  jury,  but  it  was  relevant.  It  bore  upon 
the  belief  of  the  defendant  as  to  the  acts  attributed  to  the 
plaintiff. 

The  conduct  or  expressions  of  a  defendant  in  such  a  case 
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may  show  affirmatively  that,  in  making  the  charges,  he  was 
actuated  by  ill  will,  and  not  by  belief.  The  same  result  is 
reached  by  evidence  of  conduct  inconsistent  with  that  belief 
and  if,  from  the  whole  conduct  of  the  defendant,  the  jury 
might  iqfer  that  he  did  not  believe  the  imputations  to  be 
true,  but  still  made  them,  the  plaintiflf  might  have  a  verdict. 
It  should  be  observed,  also,  that  the  request  was  not  con- 
fined to  the  bearing  of  the  circumstance  upon  the  question 
of  malice,  but  its  exclusion  for  all  purposes ;  that  it  ^'  should  '' 
(and  the  defendant)  "  be  laid  out  of  view  by  the  jury.'* 
The  evidence  was  competent  as  relating  to  the  conduct  of 
the  defendant,  his  belief  in  the  facts  afterwards  alleged,  his 
state  of  mind,  and  it  might  not  unreasonably  be  considered 
in  weighing  his  own  and  the  plaintiff's  testimony.  It  was, 
moreover,  upon  a  subject  introduced  by  the  defendant,  and 
further  examination  as  to  it  was  in  reply.  Even  if  it  had  no 
tendency  to  show  malice,  the  defendant  was  not  entitled  to 
the  charge,  because  the  request  was  coupled  with  the  un- 
tenable proposition  that  the  evidence  should  be  wholly  dis- 
regarded. All  that  the  defendant  said  of  or  to  the  plaintiff, 
or  said  or  did  in  his  relations  with  him,  may  well  be  deemed 
relevant  to  an  inquiry  as  to  his  real  opinion  and  belief  as 
to  the  plaintiff.  But,  without  this,  it  is*an  abundant 
answer  to  the  request  that  the  subject  was  first  broached  by 
the  defendant,  and  further  examination  as  to  it  was  in  reply. 
But  the  court  had  already  referred  to  the  defendant's  version 
and  position  in  regard  to  the  matter.  He  had  stated  also  the 
plaintiff's  contention.  He  had  discussed  the  whole  question, 
and  to  none  of  his  views  or  directions  in  regard  to  it  was  any 
exception  taken.  Referring  to  the  defendant's  position,  he 
said  : 

'*  If  that  was  the  defendant's  view  of  his  duty  towards  the  plaintiff  and 
the  plaintifiTs  right  as  a  presbyter  under  the  roles  and  canons  of  the  church, 
it  is  difficult  to  see  upon  what  ground  he  could  have  repelled  him,  what- 
ever his  opinion  of  the  plaintiff's  guilt  or  innocence  of  the  evil  reports 
conoeming  him  might  be;  for  the  plaintiff's  office  as  a  presbyter  was  un- 
questioned." 

18 
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The  charge  was  most  favorable  to  the  defendant.  Under 
it,  the  publication,  although  libelous,  was  held  entitled  to 
protection  whether  the  matters  alleged  are  true  or  false,  so 
far  as  it  was  made  in  the  fulfilment  of  a  duty,  or  called  for 
by  an  occasion  created  by  the  plaintiff.  The  jury  must  have 
found  that  it  originated  in  malice, — not  malice  in  law,  but 
actual  ill  will  against  the  plaintiff, — and  was  not  made  in  a 
belief  of  its  truth.  The  experienced  trial  judge  did  not  dis- 
approve of  the  verdict.  It  was  satisfactory  to  the  judges  of 
the  general  term,  who  had  authority  to  examine  all  ques- 
tions, whether  arising  upon  the  facts  or  the  law.  I  find  no 
legal  cause  to  reverse  their  conclusions,  and  think  the  judge- 
ment which  followed  it,  and  from  which  the  appeal  is  taken^ 
should  be  affirmed. 

FmcH,  J.,  concurs. 


HAimAH  Alexander,  as  Administratrix,  etc.,  Respondentr 

V,  Emma  A.  Sumkbb,  Appellant. 


% 


Court  ofAppealB,  Jamuarp  18,  1887. 


Snproper  oOotoanoe.  St^puUUion  to  deduct, — ^An  item  charged  and  allowed 
to  plaintiffs  intestate  as  a  counterclaim,  in  a  former  action 
brouglit  by  defendant's  husband  against  said  intestate,  is  improp- 
erly aUowed  again  in  an  aotion  by  his  administrator  against  de> 
fendant,  and  suoh  improper  allowance  constitutes  sufficient  error 
to  Justify  a  reversal,  unless  plaintiff  wiU  consent  to  deduct  such 
item  and  pay  costs  of  appeal. 

Appeal  from  a  judgment  of  the  general  term,  affirming 
a  judgment  entered  upon  the  report  of  a  re£eree. 

WtUiam  W.  Badger^  for  appellant. 

J.  T.  Marean^  for  respondent. 

Pes  Cubiam. — We  think  the  case  shows  that  the  item  of 
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$122.50,  with  interest  from  November  19, 1877,  credited  by 
the  referee  to  the  plaintiff's  intestate,  for  interest  paid  by^ 
him  at  that  date  on  the  Phillips  mortgage,  was  charged 
and  allowed  in  the  prior  action  brought  by  the  defendant'^ 
husband  against  the  intestate,  as  a  counterclaim  in  that 
action.  It  should  not,  therefore,  have  been  allowed  again 
in  this  action.  With  this  exception  we  think  the  findings 
of  the  referee  were  justified  bj  the  evidence,  or,  at  least, 
that  there  was  not  such  an  absence  of  evidence  in  respect  to 
any  of  them  that  this  court  can  interfere  with  his  conclu- 
sion. An  order  should  be  entered  reversing  the  judgment 
and  directing  a  new  trial,  with  costs  to  abide  the  event,  un- 
less the  plaintiff  stipulates  to  deduct  therefrom  the  credit  of 
9122.50,  and  interest,  and  the  costs  embraced  therein,  and 
to  pay  the  costs  of  the  appeal  to  this  court*  in  which  case 
the  judgment,  as  modified,  is  afiSrmed,  without  costs  to  the 
plaintiff. 

All  concur. 

Judgment  affirmed. 


\ 


Jacob  H.  Conklik  et  aU  Tbustees,  AppellantBi  a 
Oasbbt  Z.  Snideb,  Respondent. 

Cowri  qf  AppetUa,  January  18, 1887. 

Affirming  same  case,  36  Hun,  642,  mem. 

1.  SHdence,  Section  829— In  an  action  brought  by  a  trustee  against  the 

executor  of  his  co-trustee  to  have  lands  standing  in  the  name  of 
said  deceased  trustee  declared  part  of  the  trust  estate,  the  sur* 
TiTing  husband  of  a  deceased  sister  of  said  deceased  trustee,  who 
was  not  personally  interested  in  the  trust  estate,  but  whose  chil- 
dren were  interested,  was  a  competent  witness  concerning  oonvei^ 
sations  had  with  the  deceased. 

2.  Appeal,  Judgment  absolute. — ^Where  the  general  term  order  reversing 

a  Judgment  entered  on  the  report  of  a  referee,  and  directing  a 
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new  trial,  is  not  erroneous,  but  a  proper  one,  the  court  of 
appeals,  though  it  may  not  agree  with  all  the  reasons  given  by  the 
general  term  for  its  order  of  reversal  and  award  of  a  new  trial, 
will  feel  bound  to  affirm  such  order,  and  award  judgment  absolute 
against  the  plaintifTs,  upon  their  stipulation  on  appeal,  notwith- 
standing the  court  can  see  that  they  might  have  been  entitled  to 
a  part  of  their  relief.  Where  the  error,  which  has  Justified  a 
reversal,  was  merely  incidental,  capable  of  accurate  correction, 
the  court  has,  in  one  or  two  instances,  modified  the  judgment  by 
correcting  the  error,  but  these  were  cases  in  which  it  thought  a 
new  trial  ought  not  to  have  been  awarded,  since  there  could  be  no 
recovery  for  what  had  been  erroneously  allowed. 
See  note  at  end  of  ca^e. 
8.  Same.  Discretion. — ^The  general  term  may  possibly  have  made  an 
alternative  order,  permitting  the  plaintifiTs  to  limit  their  judg- 
ment to  the  established  relief,  and  on  their  stipulating  so  to  do, 
affirming  the  judgment  as  modified ;  but  this  was  matter  of  dis- 
cretion, and  to  awaitl  a  new  trial  instead,  was  not  error. 

Action  brought  for  an  accounting  against  the  executors 
of  a  deceased  trustee,  and  to  have  certain  lands  conveyed 
to  said  trustee  declared  to  be  part  of  the  trust  estate 
created  hj  the  testator.  On  the  trial  one  John  Cooper, 
a  party  defendant,  was  allowed  to  testify  in  behalf  of  the 
plaintiffs  on  objection  and  exception,  to  certain  conversa- 
tions with  said  deceased  trustee  relative  to  the  lands  in 
question.  The  witness  was  the  husband  of  said  trustee^s 
half-sister  who  was  a  beneficiary  under  the  will.  She  died 
between  the  commencement  of  the  action  and  the  trial,  and 
her  children,  who  were  issue  of  this  marriage,  claimed  an 
interest  in  the  trust  estate. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  reversing  a  judgment  in  favor  of  plain  tiffs  and 
awarding  a  new  trial. 

W.  J,  Hardy ^  for  appellants. 

Irving  Browne^  for  respondent. 

Finch,  J. — While  we  do  not  agree  with  all  the  reasons 
given  by  the  general  teim   for  its  order  of  reversal  and 
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award  of  a  new  trial,  we  feel  bouud  to  affirm  that  order. 
The  action  was  brought  to  reclaim  for  a  trust^state  several 
groups  of  real  property,  alleged  to  have  been  purchased  by 
the  trustee  in  his  own  name,  as  an  individual,  but  with  the 
trust  funds.  The  referee  found  in  favor  of  the  plaintiffs, 
determining  that  all  the  lands  described  in  the  complaint 
belonged  to  the  trust.  On  appeal  the  general  term  reversed 
the  judgment,  assigning  as  reasons  that  the  testimony  of 
one  of  the  parties  to  personal  conversations  with  a  deceased 
testator  was  improperly  admitted,  and  that  the  trust  funds 
were  not  satisfactorily  traced  by  the  evidence  into  any  of 
the  lands  referred  to.  We  think  the  testimony  of  Cooper 
was  not  offered  or  given  in  his  own  behalf,  and  was  admis- 
sible, and  that  the  evidence  very  fully  and  fairly  demon- 
strated that  a  portion  of  the  lands,  known  in  the  case  as  the 
"Brooklyn  property,"  did  belong  to  the  trust-estate,  but 
that,  as  to  the  rest  of  the  property,  the  proof  fell  far  short 
of  the  certainty  and  definiteness  required.  It  is  not  needful 
to  explain  the  grounds  of  our  opinion,  so  far  as  it  differs 
from  that  of  the  general  term,  because,  if  that  of  the  latter 
had  been  identical  with  our  own,  it  would  still  have  been 
the  duty  of  the  court  to  have  reversed  the  judgment  of  the 
referee  and  awarded  a  new  trial  for  the  error  committed  as  to 
the  property  other  than  the  Brooklyn  lands.  We  cannot  say, 
therefore,  that  the  order  of  the  general  term  was  erroneous. 
Possibly  it  might  have  made  an  alternative  order,  permit- 
ting the  plaintiffs  to  limit  their  judgment  to  the  Brooklyn 
lands,  and,  on  their  stipulating  so  to  do,  affirming  the  judg- 
ment as  modified;  but  that  was  matter  of  discretion,  and  it 
was  not  error  instead  to  award  a  new  trial. 

The  defeated  plaintiffs  were  beaten  for  lack  of  evidence, 
and  were  entitled  to  an  opportunity  to  strengthen  their  case 
in  any  of  its  parts,  for  the  decision  left  a  recovery  by  them 
possible.  The  order  of  the  general  term  having  been  a 
proper  one,  we  cannot  reverse,  but  must  affirm  it,  and  the 
plaintiffs  stipulation  on  the  appeal  to  this  court  compels  an 
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award  of  judgment  absolute  against  them.  We  have  once 
or  twice,  in  cases  where  the  error  which  might  have  justified 
a  reversal  was  merely  incidental,  capable  of  accurate  correc* 
tion,  modified  the  judgment  by  correcting  the  error,  but 
those  were  instances  in  which  we  thought  a  new  trial  ought 
not  to  have  been  awarded,  (Wright  v.  Nostrand,  98  N.  Y. 
669,)  since  there  could  be  no  recovery  for  what  had  been 
erroneously  allowed.  Here  such  a  recovery  was  possible, 
and  the  award  of  a  new  trial  was  a  pi*oper  order  for  the 
general  term  to  make,  and  we  must  affirm  it,  and  order 
judgment  absolute,  although  we  can  see  that  plaintiffs 
might  have  been  entitled  to  a  part  of  their  relief.  Gray  v. 
Board  of  Sup'rs,  93  N.  Y.  608 ;  Thomas  v.  New  York  Life 
Ins.  Co.,  99  N.  Y.  250 ;  Godfrey  v.  Moser,  66  N.  Y,  250. 
They  chose  to  take  the  peril  of  their  stipulation. 

Order  of  the  general  term  affirmed,  and  judgment 
absolute  directed  against  plaintiffis. 

(All  concur.) 

NoTB  ON  Subdivision  1  op  §  191  of  the  Ckxle. 

The  right  of  appeal  to  the  court  of  appeals  from  an  order  of  the 
general  term  granting  a  new  trial  on  a  case  and  exceptions,  depends 
upon  the  provision  of  subdivision  1  of  §  191  of  the  Ck>de  of  Civil  Pro- 
cedure, which  reads  as  foUows : 

Subdivision  1,  §  191.  An  appeal  cannot  be  taken  from  an  order 
granting  a  new  trial,  on  case  or  exceptions,  unless  the  notice  of  ap- 
peal contains  an  assent,  on  the  part  of  the  appellant,  that  If  the  order 
Is  affirmed.  Judgment  absolute  shaU  be  rendered  against  the  appel- 
lant. 

When  judgment  absolute  may  he  rendered.  In  Lanman  v.  The  Lewis- 
ton  B.  B.  Co.,  18  N.  Y.  493,  the  plaintiffs  had  judgment  at  special 
term  for  damages  and  costs.  The  defendants  appealed,  and  the  gen- 
eral term  ordered  a  new  trial,  unless  the  plaintiffs  would  deduct  a 
certain  sum  from  the  judgment ;  In  case  they  consented  to  the  deduc- 
tion, judgment  of  affirmance  was  given  as  to  the  residue  of  the  judg- 
ment. The  plcdntiffs  did  not  consent  to  the  deduction,  but  appealed  to 
the  court  of  appeals,  stipulating,  In  the  notice  of  appeal,  that,  If  the 
order  shall  be  affirmed,  the  deduction  shall  be  made  from  the  judgment 
and  the  residue  thereof  affirmed.    PlaintlfiTs  afterward  moved  to  dis- 
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miss  their  appeal,  on  payment  of  costs  and  the  motion  was  granted. 
It  was  held  that  the  consent  in  notice  of  appeal  was  quite  different 
from  that  which  the  act  requires.  The  plaintiffs  agreed,  if  they 
failed,  that  judgment  should  be  rendered  in  their  favor,  while  the 
Aatute  says  that  in  that  case  Judgment  absolute  must  be  rendered 
against  them. 

The  provision  of  the  Code  as  to  appeals  to  the  court  of  appeals  from 
orders  granting  new  trials  is,  that  no  such  appeal  shall  be  effectual 
for  any  purpose  unless  the  notice  of  appeal  contains  an  assent,  on 
the  part  of  the  appellant,  that,  if  the  order  is  affirmed,  judgment  ab- 
solute shall  be  rendered  against  the  appellant.  This  provision  was 
intended  to  meet  that  class  of  cases,  where  the  party  prevailing  at 
the  trial  is  satisfied  either  to  sustain  his  verdict  by  the  judgment  of  the 
court  of  appeals,  or  fail  altogether  in  his  action  or  defense.  It  embraces 
a  large  class  of  cases  in  which  a  new  trial  can  only  be  a  useless  expense, 
because  the  whole  merits  are  presented  and  disposed  of  by  the  de- 
cision of  the  question  of  a  new  trial.  Its  terms  are  rigid  for  the  very 
purpose  of  confining  appeals  from  orders  granting  new  trials  to  the 
class  of  cases  mentioned,  and  it  is  only  in  that  class  of  cases  in  which 
the  merits  are  all  presented  on  the  motion  for  a  new  trial  that  this 
sort  of  appeal  can  be  safely  brought. 

In  People  ex  rd.  Judson  v,  Thacher,  55  N.  Y.  525,  it  was  held  that 
the  authority  to  appea\  from  an  order  of  the  general  term  granting  a 
new  trial  given  by  §  11  of  the  former  Code,  does  not  apply  to  an  ac- 
tion by  the  people  to  oust  defendant  from  an  office  and  to  establish  ^ 
the  right  of  a  relator  thereto ;  that  section  contemplates  cases  where 
final  judgment  can  be  given  under  the  appellant's  stipulation,  which 
will  dispose  of  the  entire  question  in  controversy.  The  defendant 
in  such  a  case  cannot  of  right  appeal  from  the  order  granting  a  new 
trial,  otherwise  it  would  be  in  his  power  to  prevent  a  recovery  by  the 
relator  upon  his  title,  though  the  right  to  have  his  claim  determined 
in  the  action  is  expressly  given.  As  the  public  Is  interested  in  the 
question  litigated,  the  appellant  cannot,  by  stipulation,  give  to  an- 
other party,  who  has  no  verdict  in  his  favor,  a  right  to  the  office.  A 
final  judgment  against  the  appellant  will  not  establish  the  right  of 
the  other  claimant,  and,  if  given,  will  deprive  the  latter  of  the  oppor- 
tunity of  establishing  it. 

In  Conger  v.  Conger,  77  N.  T.  432,  an  action  has  brought  for  a  di- 
vorce, on  the  ground  of  adultery.  It  was  tried  before  a  referee,  and 
he  reported  in  favor  of  the  defendant,  and  judgment  was  entered  upon 
such  report  at  special  term.  From  that  judgment,  the  plaintiff  ap- 
pealed to  the  general  term,  and  there  the  judgment  was  reversed, 
upon  questions  of  fact,  and  a  new  trial  was  ordered.  The  defendant 
then  appealed  to  the  court  of  appeals,  giving  stipulation  for  a  judg- 
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ment  absolute  in  case  of  affirmance  of  the  order.  A  motion  was  made 
to  dismiss  the  appeal,  on  the  ground  that  in  a  case  like  the  present, 
an  appeal  from  such  an  order  is  unauthorized.  It  is  claimed  that 
in  case  of  affirmance  of  the  order,  judgment  absolute  cannot  be  rendered 
against  the  defendant  upon  the  stipulation,  that  the  stipulation  is, 
therefore,  inoperative,  and  hence  that  the  appeal  is  not  authorized. 
And  it  was  held  that  the  order  of  the  general  term  was  appealable  to 
the  court  of  appeals ;  and  that,  in  such  case,  upon  affirmance  of  the 
order  of  this  court.  Judgment  absolute  can  be  rendered  against  the 
appellant  upon  such  stipulation,  as  the  question  of  adultery  has  been 
tried,  and  the  decision  of  the  general  term  and  of  the  court  of  appeals 
is  to  the  effect  that  the  defendant  is  guilty,  and  the  Judgment,  there- 
fore, will  be  based  upon  evidence  and  upon  Judicial  determination. 

If  the  Judgment  had  been  reversed,  for  some  error  of  law  not  in> 
volving  the  general  merits  of  the  case,  a  different  question,  it  seems» 
would  have  been  presented. 

When  judicious  to  give  sUpulaUon  for  judgment  absolute, — ^In  Hitchings 
V.  Van  Brunt,  38  N.  T.  335,  it  was  held  that,  where  the  court  below 
gives  a  plaintiff  his  election  to  remit  a  part  of  the  sum  recovered  and 
take  Judgment  of  affirmance  for  the  residue,  or  to  submit  to  on  order 
for  a  new  trial,  and,  instead  of  remitting,  he  allows  the  order  grant- 
ing a  new  trial  to  be  made,  and  appeals  therefrom  to  the  court  of 
appeals,  giving  the  usual  stipulation  that^  if  the  order  is  affirmed. 
Judgment  absolute  may  be  entered  against  him,  the  court  of  appeals 
cannot  relieve  him  from  his  stipuli^tion  on  affirming  the  oi*der.  •  la 
such  case,  the  defendant  is  entitled  to  final  judgment,  however  clear 
it  may  be  that  the  plaintiff  was  entitled  to  recover  the  amount  for 
which  he  was,  in  the  court  below,  permitted  to  have  judgment. 

There  is  but  a  single  class  of  cases,  and  the  individual  cases  coming 
within  it  are  rare,  in  which  the  course  of  risking  an  appeal  to  the  court 
of  appeals  from  an  order  granting  a  new  trial,  with  the  stipulation, 
can  prudently  be  adopted.  Cobb  v.  Hatfield,  46  K.  Y.  533.  It  is  only 
proper  and  admissible,  when  the  sole  question,  that  can  be  presented 
upon  the  record,  relates  to,  and  wil>  determine,  the  merits  of  the  con- 
troversy,  unembarrassed  by  incidental  questions  affecting  the  trial, 
but  not  necessarily  decisive,  of  the  true  merits  of  the  litigation.  Id.  If 
every  fact  that  can  affect  the  result  has  been,  upon  the  trial,  adjudged 
favorably  to  the  party  against  whom  the  new  trial  has  been  granted, 
and  no  exceptions  have  been  taken  to  the  admission  or  rejection  of 
evidence,  or  to  the  rulings  upon  minor  or  incidental  questions  in  th& 
progress  of  the  trial,  which,  if  well  taken,  will  entitle'  the  exceptant 
to  a  new  trial;  in  other  words,  if  the  objections  and  exceptions 
taken  at  the  new  trial,  and  to  the  recovery,  cannot  be  obviated  upon  a 
second  trial,  but  the  verdict  and  Judgment  mil&t  necessarily  be  adverse 
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to  the  party  against  whom  the  new  trial  has  been  granted,  if  the  order 
and  decision  stand,  an  appeal  from  the  order,  with  the  stipulation  for 
judgment  absolute  in  case  the  order  is  sustained,  may  be  advisable.  But 
ordinarily,  there  are  exceptions,  which,  if  well  taken,  will  entitle  the 
unsuccessful  party  to  a  new  trial,  but  the  decision  of  which  will  not 
finally  or  necessarily  determine  the  merits  of  the  action  or  the  rights  of 
the  parties ;  and  in  such  cases,  the  exceptions  must  be  clearly  frivolous 
to  justify  the  hazard  of  an  appeal  from  the  order  granting  a  new  trial, 
with  the  consent  to  a  judgment  absolute  upon  an  affirmance  of  the 
order.  Though  the  decision  of  the  questions  presented  by  the  record 
may  not  be  necessarily  fatal  to  the  appellant,  they  may  be  made  so  by 
the  appeal  from  the  order,  and  the  giving  of  the  ordinary  statutory  stip- 
ulation, and  the  appellant  thereby  lose  the  benefit  of  a  second  trial. 

In  Dickson  v.  The  B*way  A  Seventh  Ave.  R.  B.  Co.,  47  N.  Y.  507,  it 
was  held  that  the  plaintiff,  by  stipulating  that,  upon  an  affirmance  by 
the  court  of  appeals  of  the  order  granting  a  new  trial,  judgment  abso- 
lute shall  go  against  him  incurs  the  peril  of  an  adverse  decision  upon 
any  one  of  several  exceptions,  none  of  which  or  all  together  pre- 
sent questions  which  denied  adversely  to  him  will  be  necessarily  fatal 
to  the  action,  instead  of  availing  himself  of  a  second  trial,  upon  wkich 
every  objection  taken  and  made  to  a  recovery  may  be  obviated.  When 
a  new  trial  has  been  granted  In  an  action  tried  by  a  jury  upon  a  record 
presenting  questions  of  law  only,  and  the  record  presents  no  question 
or  exception  upon  which  the  order  can  be  sustained  in  the  court  of 
appeals,  except  such  as,  decided  adversely  to  the  party  complaining  of 
the  order,  will  be  conclusive  against  him  in  the  action,  that  is,  neces- 
sarily fatal  to  his  action  or  defense,  so  that  in  no  aspect  his  case  can 
be  varied,  or  put  in  better  form,  upon  a  retrial,  an  appeal  to  the  court 
of  appeals  from  the  order  is  proper  and  advisable.  In  such  a  case,  the 
delay  and  expense  of  a  new  trial  will  be  nugatory,  and  the  party  hazards 
nothing  by  the  appeal. 

The  court  of  appeals  is  not  authorized  to  review  the  facts,  or  sit  in 
judgment  upon  the  verdict  of  a  Jury:  The  decisions  of  this  court 
are  uniform,  that  when,  after  a  trial  by  jury,  a  new  trial  is  granted 
by  the  court  below,  this  court  has  no  power  to  review  a  question  of 
fact.  See  Sanford  v.  The  Eighth  Ave.  B.  B.  Co.,  23  N.  T.  843;  Young 
V.  Davis,  30  Id.  134.  When  the  record  brought  into  this  court  presents 
a  case  in  which  the  court  below  may  have  granted  a  new  trial  upon 
questions  of  fact,  or,  in  other  words,  when  it  does  not  appear  by  the 
record  that  the  new  trial  must  hav6  been  granted  on  questions  of  law, 
this  court  cannot  review  the  decision. 

In  order  to  justify  an  appeal  to  the  court  of  appeals  from  an  order 
granting  a  new  trial,  in  an  action  tried  by  a  jury,  there  should  be  no 
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dispute  as  to  the  facts,  and  the  questions  presented  must  be  purely  of 
law. 

In  Godfrey  v.  Moser,  66  N.  T.  260,  it  was  held  that  where,  upon 
appeal  to  the  court  of  appeals  from  an  order  of  general  term  granting 
a  new  trial  on  a  case  or  exceptions,  this  court  determines  that  no 
error  was  committed,  it  is  imperative  that  in  such  a  case  It  shall  ren- 
der judgment  absolute  upon  the  right  of  the  appellant;  and  although 
injustice  may  be  done  him,  the  court  has  no  authority  to  allow  him  to 
withdraw  his  stipulation  for  judgment  absolute,  or  to  give  him  the 
benefit  of  a  new  trial ;  when,  instead  of  availing  himself  of  the  new  trial 
granted  by  the  court  bel6w,  he  appeals  and  necessarily  assumes  the 
hazard  of  injurious  consequences. 

It  was  held,  in  People  v.  Bup'rs  of  the  county  of  Essex,  70  N.  T.  228, 
that,  upon  appeal  to  the  court  of  appeals  from  an  order  of  the  general 
term  granting  a  new  trial,  the  court  is  not  confined  to  the  grounds  upon 
which  the  decision  below  was  based ;  but,  if  any  other  fin^und,  suffi- 
cient to  sustain  the  order,  appears,  it  will  be  upheld. 

In  Harris  v.  Burdett,  73  N.  T.  136,  it  was  held  that  an  appellant  on 
An  appeal  to  the  court  of  appeals  from  an  order  granting  a  new  trial  in 
a  case  tried  by  a  jury,  incurs  the  hazard,  that,  if  any  material  excep- 
tion taken  at  the  trial  turns  out  to  have  been  well  founded,  whether 
passed  upon  or  not  in  the  opinion  at  the  general  term,  the  order  may 
be  affirmed  and  judgment  absolute  rendered  against  him  in  pursuance 
of  his  stipulation. 

Appeals  from  orders  granting  new  trials  are  an  innovation  upon 
the  practice  heretofore  existing,  as  appeals  and  writs  of  error  have 
been  confined  to  final  judgments  or  decrees.  Mackay  v.  Lewis,  73  K. 
Y.  382. 

There  are  but  comparatively  few  oases  in  which  the  right  of  appeal 
from  an  order  granting  a  new  trial  can  safely  be  exercised.  The  ap- 
pellant takes  the  risk,  not  only  of  the  questions  considered  by  the  court 
below,  and  upon  which  it  has  made  the  order,  but  of  every  other  ex- 
ception appearing-  upon  the  record,  and  every  legal  question  that  can 
be  made  by  the  respondent,  who  may  sustain  his  order  upon  showing 
any  legal  error  whether  noticed  or  not  by  the  court  below.  Id.  Ap- 
pellants have  not  unf requently  been  brought  face  to  face  with  insuper- 
able objections  to  the  judgment  they  sought  to  have  restored  by  a  re- 
versal of  the  order  granting  a  new  trial,  which  they  had  overlooked 
and  the  court  below  had  not  found  it  necessary  to  consider,  and  had 
final  judgment  against  them,  when,  by  submitting  to  the  order  and 
going  back  to  a  new  trial,  they  might  have  succeeded.    Id. 

In  other  words,  the  privilege  of  an  appeal  in  such  a  case  has  proved 
a  trap  to  the  unwary  suitor,  who,  upon  the  faith  that  the  court  had 
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erred  in  the  precise  point  passed  upon,  have  thrown  away  a  good  cause 
of  action.  Id. 

If  an  appeal  is  considered  by  the  court  of  appeals  upon  the  merits, 
and  the  court  comes  to  the  conclusion  that  there  was  error  upon  the 
trial,  and  that  the  order  should  be  affirmed  upon  any  ground,  the 
statute  is  imperative,  and  judgment  absolute  must  be  given  against 
the  appellant.  Id.  The  court  cannot  relieve  the  party  fi*om  his  stip* 
ulation.  But  where  a  party  appeals  under  a  mistake,  and,  before  a 
decision  of  the  appeal  by  the  court  of  appeals,  asks  permission  to  with- 
draw it,  if  the  court  is  satisfied  that  the  proceeding  has  been  in  good 
faith,  leave  is  ordinarily  given  to  dismiss  the  appeal  on  payment  of 
costs.    Id. 

By  §  190  of  the  Code,  every  party  has  the  right  to  appeal  from  an 
order  granting  a  new  trial,  and  the  only  requirement  is  by  §  191,  that 
the  notice  of  appeal  shall  contain  an  assent  on  the  part  of  the  appel- 
lant that,  if  the  order  is  affirmed,  judgment  absolute  shall  be  rendered 
against  him.  Williams  v.  W.  IT.  Tel.  Oo.,  93  N.  Y.,  162.  A  party  can- 
not be  deprived  of  that  right,  because  he  happens  to  be  joined  with 
others  as  defendants  in  a  suit.  It  may  be  otherwise,  if  the  defendants 
are  Jointly  interested  in  the  defense,  viz.,  if  the  defendants  are  sued  as 
partners.  But  where  their  liability  is  a  several  liability,  a  defendant 
ha?  the  absolute  right,  without  Joining  with  the  other  defendants,  to 
appeal  from  an  order  granting  a  new  trial  and  stipulate  for  a  judgment 
against  him  in  case  of  affirmance.  If  the  other  defendants  do  not  de* 
sire  to  appeal  or  give  a  stipulation,  they  can  go  back  to  a  new  trial. 
In  such  a  case,  the  whole  matter  is  within  the  control  of  the  court. 
If  deemed  wise,  the  court  of  appeals  can  postpone  the  argument  of 
appeal,  until  the  new  trial  as  to  the  other  defendants,  should  be  had ; 
or  the  trial,  as  to  the  other  defendants,  may  be  suspended  by  the  court 
below  until  the  appeal  shall  be  heard.  The  course  to  be  pursued  is 
always  in  the  discretion  of  the  courts,  which  is  to  be  exercised  in  view 
of  the  circumstances  of  the  particular  case.  Id. 

In  Gray  v.  The  Board  of  Supervisors,  93  N.  Y.  603,  it  was  held  that, 
where  a  money  Judgment  is  reversed  m  toto  by  the  general  term,  undor 
the  stimulation  required  on  appeal  to  the  court  of  appeals,  if  the  order 
of  reversal  is  affirmed,  judgment  absolute  against  appellant  must  be 
directed,  although  the  evidence  would  have  Justified  a  Judgment  for  a 
less  amount  than  that  rendered. 

In  Holcomb  u.  Munpon,  103  N.  Y.  682,  a  Judgment  was  entered  upon 
the  referee's  report.  The  defendants  appealed  to  the  general  term,  and 
the  general  term  reversed  the  judgment  and  directed  a  new  trial.  The 
plaintiff  then  appealed  to  the  court  of  appeals  from  the  order  of  re- 
versal with  stipulation  for  Judgment  absolute  in  case  of  affirmance.  It 
was  held  that  upon  such  an  appeal,  the  appellate  court  will  examine 
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the  whole  record  for  the  purpose  of  discovering  whether  any  errors 
were  committed  by  the  trial  court  which  would  authorize  an  order  of 
reversal  by  the  general  term,  and  if  found,  will  affirm  the  order 
appealed  from,  and  order  judgment  absolute  for  the  respondent. 

In  N.  T.  State  Monitor  Milk  Pan  Ck>.  o.  Bemlngton,  109  N.  Y,  143,  it 
was  held  that,  on  appeal  to  the  court  of  appeals  by  a  plaintiif  from  an 
order  granting  a  new  trial,  where  it  appears  that  the  demand  is  exces- 
sive by  reason  of  the  adoption  of  an  erroneous  measure  of  damages, 
and  there  is  a  defect  of  proof  so  that  the  court  can  see  that  the  Judg- 
ment is  erroneous,  but  it  is  impossible  to  say  precisely  how  much  it 
should  be  reduced,  Judgment  absolute  must  be  granted  upon  the  stip- 
ulation. 

In  Webber  v.  Truaz,  61  How.  34,  the  question  raised  by  the  plead- 
ings and  litigated  by  the  court  below  is,  was  the  assignment  to  the 
plaintiff  of  the  claims  which  form  the  subject  of  the  action,  made  in 
fraud  of  the  assignor's  creditors  ?  The  evidence  on  both  sides  did  not 
leave  the  question  free  from  doubt.  The  Jury  took  one  view  of  the 
evidence,  and  the  general  term  another,  and  the  difference  was  owing 
entirely  to  the  fact  that  what  the  jury  regarded  as  suspicious  circum- 
stances seemed  to  the  general  term  to  be  devoid  of  any  taint  of 
fraud,  and  that  the  witnesses,  whose  testimony  the  Jury  rejected,  were 
credited  by  the  general  term.  An  appeal  was  taken  by  defendant, 
upon  stipulation,  to  the  general  term  of  the  common  pleas,  from  an 
order  of  the  general  term  of  the  marine  court,  setting  aside  the  ver- 
dict as  against  the  weight  of  evidence.  And  it  was  held  that,  as  there 
was  a  controverted  question  of  fact  involved  to  go  to  the  Jury,  Judg- 
ment absolute  must  be  given  against  the  defendant  upon  affirmance. 

In  Brown  «.  Simons,  N.  Y.  Ck)m.  PL,  April  2, 1888,  the  court  held  that 
where  an  appeal  is  taken  to  it  from  an  order  of  the  general  term  of  the 
city  court  that  grants  a  new  trial,  and  the  appeal  is  submitted  to  it 
for  decision,  it  will  affirm  the  order  and  give  Judgment  absolute  against 
the  appellant,  whenever  it  discovers  in  the  record  an  exception  that  is 
sufficient  to  warrant  the  order  for  a  new  trial ;  and  that  it  does  this, 
even  though  the  exception  may  not  have  been  noticed  by  the  city 
court.  ♦ 

But  where  the  appellant  discovers  his  mistake  in  appealing  to  the 
general  term  of  the  common  pleas,  and  at  or  before  the  argument,  asks 
permission  to  withdraw  the  appeal,  this  court  dismisses  the  appeal, 
on  payment  of  costs,  where  there  is  no  doubt  of  the  appellant's  good 
faith  in  taking  the  appeal.    See  Mackay  v.  Lewis,  ante. 

The  rule  which  the  general  term  of  the  New  York  Court  of  Common 
Pleas  applies  in  determining  whether  to  dismiss  the  appeal,  or  whether 
to  give  Judgment  absolute  against  the  appellant,  where  an  appeal  is 
taken  to  it  from  an  order  of  the  general  term  of  the  city  court  grant- 
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Ing  a  new  trial,  may  be  found  in  the  cases  of  Tlnsdale  v.  Murray,  9  Daly, 
446;  Sands  v.  Orooke,  46  N.  Y.  569;  Harris  v.  Burdett,  ante. 

Effect  ofjudgmml  dbsoUde.—Iii  Hiscook  v.  Harris,  80  N.  Y.  402,  the 
plaintiff  sought  to  recover  upon  an  item  in  an  award  made  In  his  favor. 
The  defendants  in  their  answer  alleged  that  the  award  was  procured 
by  fraud  of  the  plaintiif,  and  asked  that  the  award  be  adjudged  to  be 
void,  that  the  same  be  vacated  and  set  aside,  that  the  submission  be 
declared  to  be  revoked,  that  the  complaint  be  dismissed,  and  that  they 
have  Judgment  accordingly.  To  this  answer  there  was  a  reply  denying 
the  facts  upon  which  it  was  based.  The  referee  reported  in  favor  of 
the  plaintiff,,  and  the  general  term  granted  a  new  trial.  On  appeal  to 
the  court  of  appeals,  the  order  of  the  general  term  was  affirmed,  and 
Judgment  absolute  ordered  in  favor  of  the  defendants.  In  such  case, 
Judgment  absolute  upon  the  right  of  the  appellant  can  mean  only  that 
the  award  must,  by  the  Judgment,  be  declared  void.  •  It  is  true  that 
the  language  of  the  opinion  of  Judge  EabIi,  taken  literally,  may  be 
construed  to  go  much  further,  but  it  must  be  construed  by  the  facts 
of  the  case  in  which  it  was  given. 

Where  a  set-off  or  counterclaim  is  set  up  in  the  answer,  though  not 
proved  or  thought  of  on  the  trial,  and  upon  such  trial  the  plaintiff  has 
a  recoTery,  which  the  general  tenu  reverses,  on  appeal  under  the  usual 
stipulation  to  the  court  of  appeals,  an  affirmance  of  the  order  of  re- 
versal win  not  necessitate  a  judgment  for  a  counterclaim  which  never 
existed,  was  unproved  on  the  trial,  and  only  claimed  pro /orma  in  the 
answer.  People  v.  Denison,  84  K.  Y.  272 ;  59  How.  167 ;  8  Abb.  K.  G. 
128.  A  party  who  seeks  to  review  a  decision  which  overturned  his 
right  to  recover,  does  not  take  the  hazard  in  doing  so,  of  paying  a 
claim  against  himself,  the  only  existence  of  which  is  to  be  found  in 
the  pleadings. 

Section  194  of  the  Code  provides ;  *<  Upon  an  appeal  from  an  order 
granting  a  new  trial,  on  a  case  or  exceptions,  if  the  court  of  appeals 
determines  that  no  error  was  committed  in  granting  the  new  trial,  it 
must  render  Judgment  absolute  upon  the  right  of  the  appellant ;  and 
after  its  Judgment  has  been  remitted  to  the  court  below,  and  assess- 
ment of  damages  or  any  other  proceeding,  requisite  to  render  the  Judg- 
ment effectual,  may  be  had  in  the  latter."  Under  this  section,  the 
court  is  not  to  render  an  absolute  Judgment  for  every  claim  made  by 
the  defendant  in  his  pleading,  but  upon  the  right  of  the  appellant, 
which  the  appeal  involves,  and  which  the  order  appealed  from  denied 
him.  Id.  The  affirmance  of  the  order  need  not  deprive  the  defend- 
ant of  any  set-off  or  counterclaim,  for  that  may  be  protected  by  the 
order  of  the  appellate  tribunal,  which  can  make  it  in  such  form,  when 
that  Is  necessaiy,  that  the  court  below  may  direct  an  assessment  of 
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damages,  or  any  other  proceeding,  requisite  to  render  the  Judgment 
efifectual.     Id. 

In  this  case  Judgment  was  rendered  upon  the  report  of  referees  in 
favor  of  plaintiff.  This  was  reversed  by  the  general  term.  The  Attor- 
ney-General on  appeal  to  the  court  of  appeals  gave  the  required  stip- 
ulation for  Judgment  absolute.  It  was  held  that  such  stipulation  was 
not  an  assent  to  an  affirmative  Judgment  on  the  counterclaim  set  up 
in  the  answer.  It  was  merely  a  stipulation  which  the  law  compelled 
him  to  give,  to  enable  him  to  talte  the  appeal  to  the  court  of  appeals 
from  the  order  granting  a  new  trial,  and  its  form  was,  that,  in  case 
the  new  trial  should  be  denied,  Judgment  absolute  might  be  rendered 
against  the  appellants.  This  stipulation  waived  no  legal  objection 
which  might  exist  to  the  counterclaim,  and  no  Immunity  of  the  state 
from  an  af&rmative  Judgment  against  it.  It  authorized  the  oourt  to 
render  only  suoh  Judgment  as  it  was  Justified  by  law  in  rendering,  and 
had  power  to  pronounce.  It  simply  waived  a  new  trial  and  rested  the 
plaintiffs  case  upon  the  question  whether  the  Judgment  of  the  referee 
should  be  sustained,  or  whether  it  was  properly  reversed  by  the  gen- 
eral term.  If  the  reversal  was  sustained,  it  was  made  absolute,  and 
ended  the  case  so  far  as  the  right  of  the  plaintiff  was  oonoemed.  The 
question  of  the  right  of  the  defendants  to  go  further,  and  obtain  judg- 
ment on  their  counterclaim  against  the  state,  was  left  for  the  oourt  to 
determine,  and  was  not  effected  by  the  stipulation. 

It  was  held.  In  People  o.  Denison,  emit,  that,  where  an  order  grant- 
Ing  a  new  trial  to  the  defendant  is  affirmed  In  the  oourt  of  appeals, 
such  affirmance  and  the  direction  for  Judgment  absolute  upon  the  right 
of  the  appellant,  without  any  further  or  other  direction,  do  not  author- 
ize the  clerk  of  the  county,  in  which  Judgment  is  to  be  entered,  to 
include  therein  a  demand  mad&  againt  the  plaintiff  for  an  Independent 
claim,  when  the  right  thereto  has  never  been  adjudicated  in  his  favor, 
and  when  no  Judgment,  which  has  been  rendered,  necessarily  Involves 
its  merits. 

In  Bust  9.  Hauselt,  8  Abb.  N.  0.  148,  it  was  held  that  the  defendant 
cannot  stipulate  that  Judgment  absolute  shall  be  rendered  against  him, 
and  under  such  a  Judgment  still  enter  an  affirmative  Judgment  for  all 
that  he  originally  claimed. 

Any  right  which  he  had  to  the  affirmative  relief  claimed  in  his  answer 
was  lost  by  the  Judgment  of  the  court  of  appeals  on  his  stipulation,  so 
that,  when  the  case  came  back  to  the  court  below,  it  stands  in  the 
same  position  as  though  there  had  been  no  answer  Interposed — at  any 
rate,  no  answer  asking  for  affirmative  relief. 

Nor  does  the  defendant  acquire  any  new  rights  by  reason  of  the 
matter  being  sent  to  a  referee.  The  referee  Is  simply  to  perform  an 
act  for  the  oourt,  mainly  ministerial,  whereupon  it  becomes  the  duty 
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of  the  court  to  enter  a  final  judgment  in  conform Ity  to  the  decision  of 
the  court  of  appeals. 

There  cannot  be  such  a  thing  as  a  judgment  absolute  for  the  plaintiff^ 
and  a  finding  for  defendant  of  a  larger  balance  due  him.  See  Shuf elt 
V.  Bowley,  4  Cow.  58. 

The  rendering  of  an  affirmative  judgment  in  favor  of  a  party  wha 
has  stipulated  that  judgment  absolute  shall  be  rendered  against  him, 
is  quite  as  Improper  as  to  render  judgment  in  his  favor  for  what  his 
pleadings  did  not  claim. 

In  Thompson  v.  Lumley,  7  Daly,  74,  the  complaint,  in  an  action  for 
malicious  prosecution,  was  dismissed  at  the  trial.  The  general  term 
reversed  the  judgment  and  ordered  a  new  trial.  The  court  of  appeals 
affirmed  the  order,  and  ordered  judgment  absolute  for  the  plaintiff, 
upon  the  usual  stipulation.  The  case  came  back  to  the  common  pleas- 
and  damages  were  assessed  by  a  judge  and  petit  jury.  A  motion  was^ 
made  to  vacate  the  assessment  of  damages,  which  was  denied  and  an 
appeal  taken,  from  the  order  denying  this  motion,  to  the  general  term 
of  the  common  pleas.  It  was  there  held  that  the  effect  of  the  judg- 
ment of  the  court  of  appeals  was  the  same  as  though  the  whole  of  th& 
plaintilTs  cause  of  action  had  been  admitted.  It  was  equivalent  to  an 
admission,  by  a  failure  to  put  in  an  answer,  that  the  defendants  had, 
malioiously,  and  without  probable  cause,  caused  the  plaintiff  to  be  ar- 
rested, imprisoned  and  prosecuted  upon  a  charge  of  perjury.  But  the 
amount  paid  for  counsel  fees  and  costs  the  plaintiff  had  to  prove  upon 
the  assessment,  for  this  was  in  no  way  settled  by  the  judgment  of  the 
court  of  appeals.  As  respects  the  assessment  of  damages  in  such  a 
case,  it  is  to  be  regarded  as  analogous  to  a  default  upon  a  failure  to 
answer,  and  to  be  governed  by  the  practice  which  exists  upon  assess- 
ing damages  upon  an  inquest  at  the  circuit,  or  upon  a  writ  of  inquiry^ 
before  a  sherilTs  jury. 

In  O'Donnell  v.  Hecker,  8  How.  N.  S.  884,  it  was  held  that,  where  in 
an  action  for  negligence  in  which  the  damages  are  unliquidated,  the 
complaint  is  dismissed,  and  upon  appeal  the  judgment  of  dismissal  is 
reversed,  and  upon  a  further  appeal  by  the  defendant  from  the  order 
granting  a  new  trial,  judgment  absolute  for  the  plaintiff  is  ordered  upon 
defendant's  stipulation,  the  case  should  be  remanded  to  the  trial  court, 
and  an  assessment  of  damages  made  at  trial  term  thereof  before  a  jury ; 
and  the  court  cited,  in  support  of  this  principle,  Ellsworth  v.  Thomp- 
son, 13  Wend.  668 ;  TiUotson  v.  Gheetham,  2  Johns.  107 ;  Dillaye  v.  Hart, 
8  Abb.  394;  Peck  o.  Coming,  2  How.  84;'  Cazneau  v.  Bryant,  6  Duer, 
668;  4  Abb.  402;  Hays  «.  Berry  man,  2  Bosw.  679;  (}eorge  v  Fish,  3 
Bobt.  710 ;  Thompsom  v.  Lumley,  7  Daly,  74. 

In  Saling  v.  The  German  Savings  Bank  N.  Y.  Ck>m.  PI,  February  8, 
1890,  an  action  was  commenced  in  the  city  court  and  on  the  trial  re- 
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suited  in  a  dismissal  of  the  complaint.  An  appeal  was  taken  from  this 
judgment  to  the  general  term  of  that  court  and  resulted  In  a  reversal 
of  the  judgment  and  in  ordering  a  new  trial.  From  this  order  an  ap- 
peal was  taken  by  the  defendant  to  the  general  term  of  the  common 
pleas,  and  in  such  appeal  he  stipulated  as  follows :  '*  And  the  defend- 
ant and  appellant  hereby  assents  that  if  the  said  order  of  reversal  so 
appealed  from  be  termed,  judgment  absolute  shall  be  rendered  against 
defendant  and  appellant."  And  it  was  held  that  the  giving  of  such  a 
stipulation  precluded  an  appeal  to  the  court  of  appeals.  See  Gordon  o. 
Hartman,  79  N.  Y.  221. 

Final  JitdgmerU  at  Oeneral  Term.—ln  Ouemsey  r.  Miller,  80  N.  Y.  181, 
It  was  held  that,  where  it  cannot  be  said  that  upon  a  new  trial  the  case 
will  remain  unaltered,  and  the  facts  are  not  undisputed  and  it  does  not 
appear  that  the  respondent  is  entitled  to  judgment  in  his  favor,  as 
matter  of  law,  the  issues  made  by  the  respective  parties  should  be  sent 
back  to  the  trial  court  for  its  determination.  8ee  Astor  o.  L*Amoreux, 
8  N.  Y.  107.  It  is  not  sufficient  that  it  is  improbable  that  the  defeated 
party  can  succeed  upon  the  new  trial ;  it  must  appear  that  he  cannot 
succeed,  to  justify  an  appellate  court  in  rendering  final  judgment  against 
him.  Foot  0.  The  Aetna  Life  Ins.  Co.,  61  K.  Y.  671 ;  Arthur  v.  Gris- 
wold,  54  Id.  400. 

In  Enrichs  v,  De  Mills,  75  N.  Y.  370,  an  action  was  tried  without  a 
^ury ;  the  facts  were  all  found  without  apparent  exception  or  error;  the 
trial  court  drew  from  them  the  legal  inference  of  a  judgment  for  the 
defendant ;  the  general  term  on  the  contrary  drew  an  opposite  concla- 
sion  from  the  facts  found  and  ordered  judgment  for  the  plaintiff;  and 
on  appeal  to  the  court  of  appeals,  this  court,  while  justifying  the  rever- 
sal, determined  that  a  new  trial  should  have  been  ordered,  and  that 
the  rendition  of  final  judgment  was  a  mistake.  It  was  contended  that 
the  rule  had  already  been  declared  to  be  that,  where  the  facts  were 
found  by  the  trial  court  without  exception  or  error  in  the  process  of 
their  determination,  and  so  the  only  open  question  was  as  to  the  legal 
Inference  to  be  drawn,  the  appellate  court  might. draw  that  inference 
and  render  judgment  accordingly.  But  the  court  of  appeals  held  that 
in  such  a  case  It  could  not  know  that  there  had  not  been  exceptions  or 
asserted  errors  in  the  process  of  finding  the  facts,  since  the  respondent, 
not  having  appealed,  was  under  no  obligation  to  procure  their  appear- 
ance upon  the  record,  and  might  very  well  have  deemed  their  presence 
immaterial  for  any  legitimate  purpose  of  the  appeal.  And  the  rale 
was  declared  to  be  that,  wherever  the  character  of  the  issues  framed 
by  the  pleading  was  such  that  upon  a  new  trial  it  will  be  possible  for 
the  defeated  party  to  recover,  such  new  trial  shall  be  awarded. 

In  Thomas  v.  The  N.  Y.  Life  Ins.  Co.,  99  N.  Y.  250,  it  was  held  that, 
where  on  appeal  from  a  judgment,  in  an  action  tried  by  the  court,  no 
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exceptions  appear  to  the  findings  of  fact,  or  error  in  tiieir  determina- 
tion, but  the  general  term  draws  a  diiferent  legal  conclusion  therefrom 
than  that  of  the  trial  court,  this  does  not  authorize  it  to  render  a  final 
Judgment  in  accordance  with  its  own  conclusion.  Whenever  the  char- 
acter of  the  Issues  framed  by  the  pleading  is  such  that,  upon  a  new 
trial,  it  will  be  possible  for  the  respondent  to  recover,  a  new  trial 
should  be  ordered.  Having  succeeded  on  the  trial,  he  is  not  required 
to  procure  the  appearance  of  exceptions  upon  the  record,  and  so  the 
appellate  court  cannot  determine  that  there  were  no  exceptions  or 
errors. 

19 
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George  R.  Alexander,  Appellant,  v.  Samuel  E.  Alex- 
ander, Respondent. 

Court  of  Appeals,  January  18,  1887. 

Reversing  same  case,  41  Hun,  Mem. ;  1  N.  Y.  St.  Rep.  610. 

AppetA,     Waiver— A  party,  who  after  bringing  an   appeal,  accepts  the 
benefit  of  the  Judgment  appealed  from,  thereby  waives  his  appeal, 
and  an  order  of  the  general  term,  denying  a  motion  to  dismiss  the 
appeal,  to  that  court,  will  in  such  case  be  reversed. 
See  note  at  end  of  case. 

Josiah  T.  Marian^  for  appellant, 

Nathaniel  0.  Modk  and  David  F.  Manning^  for  respondent, 

Finch,  J. — The  motion  to  dismiss  this  appeal  is  founded 
upon  the  fact  that  the  appellant,  who  was  defendant  in  an 
action  of  partition,  and  by  the  judgment  rendered  was 
awarded  a  proportion  of  the  proceeds  resulting  from  a  sale 
ordered  by  the  court,  accepted  those  proceeds  after  his  ap- 
peal was  perfected,  and  took  also  the  costs  allowed  to  hira 
by  the  judgment.  His  notice  of  appeal  was  served  March 
13, 1886,  and  the  referee  appointed  to  make  the  sale,  swears 
that  he  paid  the  share  awarded  to  the  defendant  by  two 
checks,  dated  respectively  the  seventeenth  and  twenty- 
fourth  of  the  following  April,  both  of  which  have  been  paid 
by  the  bank  upon  the  defendant's  indorsement.  It  is  not 
denied  that  he  could  not  be  permitted  at  the  same  time  to  take 
the  fruit  of  the  judgment,  and  appeal  from  it  as  erroneous 
or  wrong ;  but  it  is  contended  in  the  present  case  that  no 
such  inconsistency  exists,  "because  the  whole  controversy 
concerns  a  fund  other  than  the  residue,  a  share  of  which  the 
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defendant  accepted ;  or,  in  substance,  that  what  the  defend- 
ant took  he  would  be  entitled  to  retain  in  any  conceivable 
disposition  of  the  case.  Clowes  v.  Dickenson,  8  Cow.  828 ; 
in  Knapp  v.  Brown,  45  N.  Y.  207.  We  are  not  able  to  concur 
in  a  view  of  the  situation  which  would  make  those  authorities 
applicable.  The  litigation  involved  a  question  of  advance- 
ments. The  court  found  that  $57,500  had  been  advanced 
to  the  defendant,  and  $15,000  to  the  plaintiff,  and  awarded 
to  the  latter  the  difference  of  $42,500,  to  be  first  paid  out  of 
the  proceeds  of  sale  for  equality  of  partition  dividing  the 
residue  equally  between  the  two  parties.  The  defendant's 
notice  of  appeal  is  from  the  interlocutory  and  the  final  judg- 
ment, and  not  from  any  alleged  separable  or  independent 
portion  which  left  the  rest  unaffected  and  unassailed.  So 
far  as  the  division  of  proceeds  is  concerned,  we  cannot  dis- 
cover any  such  separable  or  independent  portion  to  which 
the  appeal  could  have  been  limited.  The  amount  of 
residue  must  necessarily  depend  upon  the  amount  of  the 
advancements  adjudged  to  have  been  made.  Those  to  the 
defendant  are  alleged  in  the  complaint  to  have  consisted 
of  certain  parcels  of  real  estate,  the  value  of  which  is  not 
stated,  and  which  value  necessarily  became  the  subject  of 
proof.  If  the  judgment  should  be  reversed,  the  plaintiff, 
on  a  new  trial,  wiU  be  at  liberty  to  show,  and  may  possibly 
establish,  that  such  value  was  greater  than  the  $57,500,  or 
that  the  advancements  to  himself  were  less  than  the  $15,000 
and  in  either  event  the  sum  first  payable  to  him  from  the 
proceeds  would  be  increased,  and,  as  a  consequence,  defend- 
ant's share  of  the  residue  lessened.  He  stands  thus  in  the 
attitude  of  holding  the  fruit  of  the  judgment  to  which  he 
may  not  be  entitled  if  his  appeal  succeeds,  and  yet  persist- 
ing in  his  appeal.  The  trouble  is  that  he  cannot  gain  the 
right  to  recover  more  without  incurring  the  hazard  of  re- 
covering less. 

But  it  is  further  insisted  that  he  took  his  share  of  the  res- 
idue with  the  plaintiff's  consent  and  under  an  arrangement 
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which  nevertheless  contemplated  the  prosecution  of  the  ap- 
peal. The  proof  of  this  is  sought  to  be  deduced  from  an 
affidavit  of  the  defendant's  attorney.  He  swears  that,  just 
before  the  entry  of  judgment,  he  declared  his  client's  pur- 
pose to  appeal,  and  thereupon,  the  plaintiff's  attorney  ex- 
pressing a  desire  not  to  have  proceedings  stayed,  and  to  be 
at  liberty  to  collect  and  receive  the  sum  awarded,  it  was 
finally  agreed  that  he  might  do  so  upon  assigning  to  the  ref- 
eree in  trust  a  mortgage  as  security  for  any  restitution 
which  might  be  ordered.  That  assignment  and  a  covenant 
of  restitution  were  executed  April  1, 1886,  and  after  the  ap- 
peal had  been  taken.  The  affidavit  further  showed  that  the 
plaintiffs'  attorney  frequently  said  that  there  was  no  need 
of  tying  up  the  proceeds  of  the  sale,  but  that  a  speedy  sale 
and  distribution  were  desirable.  It  is  to  be  noticed  that 
the  affidavit  asserts  no  negotiations  except  as  to  the  right  of 
the  plaintiff  to  get  his  money,  and  to  prevent  a  stay,  which 
would  hinder  that  result,  and  does  not  claim  that  anything 
was  said,  or  any  agreement  made,  relating  to  the  share 
awarded  to  the  defendant.  It  shows  only  that  the  plaintiff 
wanted  his  money ;  that  he  could  not  get  it  if  the  defendant 
on  his  appeal  effected  a  stay  of  proceedings ;  that  security 
was  given  to  obviate  the  need  of  that  stay ;  and  what  was 
said  about  not  tying  up  proceeds  and  expediting  the  appeal 
naturally  referred  to  that  negotiation,  and  related  to  that 
effort.  The  defendant's  silence  as  to  his  own  share  is  made 
more  emphatic  by  the  affidavit  of  the  plaintiffs  attorney 
that  he  never  uttered  a  word  about  defendant's  treatment 
of  the  residue  awarded  to  him,  or  in  any  manner  recognized 
the  appeal  after  that  share  was  accepted.  It  is  not  possible 
to  infer  a  consent  or  waiver.  The  defendant  does  not  claim 
that  his  act  was  inadvertent,  and  without  consciousness  of 
the  question  it  might  raise.  If  he  did  that,  and  offered  to 
restore  the  money  received  to  its  official  custodian  pending 
the  appeal,  the  question  would  assume  a  more  hopeful  shape. 
But  he  stood  and  stands  here  upon  his  right.    While  we 
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cannot  help  thinking  that  some  misunderstanding  has 
existed,  and  should  be  glad  to  sustain  the  appeal  taken,  we 
can  find  no  just  ground  upon  which  to  rest  such  a  deci- 
sion. 

The  order  of  the  general  term  should  be  reversed,  and 
the  appeal  dismissed,  with  costs. 

All  concur. 

KOTB  ON  WaIVEB  of  THE  BlOHT  OF  APPBAIi. 

The  right  to  appeal,  before  an  appeal  is  taken,  and  the  appeal,  after 
it  is  taken,  may  be  waived,  by  the  appellant,  by  his  acts  as  well  as  by 
his  stipulation.  What  has  been  held  to^unount  to  suoh  waiver  by  the 
appellate  courts  wiU  be  seen  by  an  examination  of  the  comments  on 
the  authorities  cited  in  this  note. 

Wixhoer  by  acceptmg  a  hen/^t. — ^In  Grunberg  v,  Blumenthal,  66  How. 
62,  it  was  held  to  be  the  settled  rule  of  practice  that,  if  a  party  pro- 
ceeds under  an  order,  or  accepts  any  benefit  thereunder,  it  is  a  waiver 
on  his  part  of  the  right  of  appeal ;  and  if,  after  taking  an  appeal,  he 
proceeds  under  the  order  appealed  from,  or  accepts  any  benefit  there- 
under, be  in  like  manner  waives  his  appeal.  He  must  be  consistent 
and  stand  by  the  position  he  elects  to  take.  He  must  rely  upon  his 
appeal,  or  abandon  his  right  to  it  and  act  under  the  order,  but  he  can- 
not do  both.  He  is  not  permitted  to  test  the  accuracy  of  the  order  by 
an  appeal,  and  at  the  same  time  accept  any  benefit  which  the  order 
confers.  If  he  seeks  by  appeal  to  reverse  the  order  of  the  couii;,  he 
must,  in  case  he  succeeds,  leave  the  adverse  party  in  the  same  position 
he  was  when  the  order  appealed  from  was  made ;  and  if,  by  any  affirm- 
ative act  of  his,  the  position  of  the  adverse  party  has  been  changed 
he  cannot  insist  upon  an  appeal  from  the  order  previously  made.  See 
Brady  «.  Donnelly,  1  N.  Y.  126 ;  Noble  v.  Prescott,  4  E.  D.  S.  139 ; 
Ubsdell  V.  Boot,  3  Abb.  149 ;  Clark  v.  Meiggs,  10.  Bosw.  387 ;  Badway 
V.  Graham,  4  Abb.  468 ;  Lapton  v.  Jewett,  19  Id.  320 ;  Lewis  v.  Irv- 
ing Ins.  Oo.,  Id.  140,  note ;  Marvin  v.  Marvin,  11  Abb.  N.  8.  97 ;  Platz  v. 
City  of  Gohoes,  8  Abb.  N.  C.  392. 

In  Cornell  v.  Donovan,  N.  Y.  C.  P.,  December  5, 1887,  it  was  held  that 
if  an  api)ellant  seeks  to  reverse  a  Judgment,  he  must  abstain  from  en- 
forcing those  parts  of  it  that  are  in  his  favor,  if  they  are  so  connected 
with,  or  so  dependent  upon,  the  parts  that  he  assails  that  they  ought 
all  to  stand  or  fall  together.  See  McKamara  v.  The  Canada  Steam 
Ship  Co.,  11  Daly,  297;  Knappv.  Brown,  45  N.  Y.  210;  Barker  v.  White, 
68  Id.  211 ;  Matter  of  the  N.  Y.  C.  B.  B.  Co.,  60  Id.  117. 

In  Murphy  o.  Spaulding,  46  K.  Y.  556,  plaintiff  in  an  action  upon  a 
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contract  for  the  sale  of  lands,  demanded  judgment  for  a  specific  per- 
formance ;  or,  in  case  a  conveyance  was  impracticable,  damages  for 
non-performance.  The  referee  decided  that  he  yns  not  entitled  to  a 
conveyance,  and  gave  him  damages  for  the  non-performance.  The  de- 
fendant, to  whom  the  lands  in  question  had  been  conveyed,  entered  as 
much  of  the  Judgment  as  denied  a  specific  performance,  and  plaintiff 
entered  the  portion  in  his  favor,  and  appealed  from  the  former  part. 
And  it  was  held  that  the  provisions  of  the  judgment  were  so  connected 
and  dependent,  that  the  part  appealed  from  should  not  be  reversed 
without  a  reversal  of  the  other  part ;  and  that  plaintiff's  entry  of  the 
part  of  the  judgment  in  his  favor,  and  taking  no  appeal  therefrom, 
gave  the  court  no  authority  to  reverse  it,  was  an  election  to  accept  it, 
and  a  waiver  of  his  right  to  appeal. 

In  the  Matter  of  the  K.  Y.  Jj.  &  W.  By.  Co.,  44  Hun,  275,  the  Lacka- 
wanna company  instituted  proceedings  to  acquire  a  crossing  over  the 
Erie  railroad,  commissioners  were  duly  appointed,  a.nd  a  report  made 
fixing  and  determining  the  mode  and  place  of  such  crossing,  and  re- 
quiring the  said  company  to  construct  certain  bridging  on  its  route. 
Said  report  was  confirmed  by  the  special  term,  and  its  order  of  con- 
firmation was  affirmed  by  the  general  term  and  by  the  court  of  appeals, 
on  an  appeal  by  the  Erie  company.  Meanwhile,  the  Lackawanna  com- 
pany built  its  road  over  the  Erie  railroad  and  was  running  Its  road, 
but  neglected  to  do  the  bridging  required  by  said  report  and  order. 
Thereafter,  the  said  Lackawanna  company  took  an  appeal  from  those 
portions  of  said  order,  so  made  and  confirmed  at  its  instance,  relating 
to  bridging  and  water-ways  for  the  protection  of  the  Erie  company's 
roadway.  The  Erie  company  made  a  motion  to  dismiss  such  appeal. 
And  it  was  held  that  the  said  appeal  will  not  and  ought  not  to  lie,  since 
the  order  was  entered  upon  the  appellant's  own  motion  and  for  its 
own  benefit.  Especially  does  this  seem  unreasonable,  when  the  ap- 
pellant avails  itself  of  such  order  and  has  built  its  road  and  is  running 
its  trains  by  its  authority. 

And  further,  since  the  report  and  order,  prescribing  the  terms  and 
conditions  of  the  crossing,  constitute  a  complete  disposition  of  the 
whole  controversy,  giving  benefits  to  the  Lackawanna,  which  they  are 
enjoying,  and  providing  adequate  and  necessary  protection  for  the 
Erie,  it  ought  not  to  be  possible  that  such  a  report  can  be  appealed 
from,  in  fragments,  so  that  the  benefits  may  be  retained  and  the  pro- 
tection be  withdrawn.  Each  part  of  the  report  is  dependent  upon  the 
other  parts,  and  the  report  of  the  commissioners  would  be  very  differ- 
ent, if  a  part  only  was  allowed  to  stand.  It  is  not  possible  that  jus- 
tice would  permit  the  reversal  of  the  part  of  the  order  appealed  from 
and  allowed  the  other  parts  to  exist. 

In  Canary  v.  Enowles,  41  Hun,  642,  plaintiff  procured  an  order  of 
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injunction  forbidding  the  defendants  to  allow  any  person  other  than 
the  plaintiff  to  oooupy,  for  dramatic  purpoees,  a  certain  building  for  a 
certain  period,  and  requiring  the  defendant  to  show  cause,  at  a  certain 
time  and  place,  why  the  injunction  should  not  be  continued  during  the 
pendency  of  the  action.  At  the  time  specified,  an  order  was  made  con- 
tinuing and  making  permanent  the  injunction,  but  with  the  following 
proviso,  that,  in  case  the  defendant  shall  serve  a  written  stipulation, 
that  the  damages  to  be  recovered  by  the  plaintiff  in  this  action  shall 
be  $2,000  etc. ;  that  upon  the  service  of  such  stipulation,  the  injunction 
hereby  granted  shall  thereupon  be  dissolved.  The  defendants  exe- 
cuted and  served  the  stipulation,  and  the  inj  unction  was  dissolved.  The 
defendants  afterward  appealed  from  the  order,  and  every  part  of  it,  to« 
the  general  term.  And  it  was  held  that,  by  serving  the  stipulation 
and  accepting  the  benefit  in  such  case  conferred  by  the  order,  the  de- 
fendants waived  their  right  to  appeal  from  the  order.  The  proviso  of 
the  order  was  a  favor  to  the  defendants.  It  put  it  within  their  power 
to  obtain  what,  in  showing  cause,  they  were  seeking  to  obtain,  i.  e, 
a  dissolution  of  the  injunction.  The  action  on  their  part  was  incon- 
sistent with  their  right  to  appeal.  They  made  the  plaintiffs  situation 
less  favorable  than  it  was  when  the  order  appealed  from  was  made. 
The  service  of  a  notice  of  protest  with  the  stipulation  did  not  prevent 
their  action  operating  as  a  waiver. 

In  People  ex  rel.  Garbutt  v.  The  Bochester  and  State  Line  B.  B.  Ck>., 
16  Hun,  188,  an  order  was  granted  directing  a  peremptory  mandamus  to 
issue,  commanding  the  company,  and  the  other  defendants  composing 
its  board  of  directors,  to  construct  fences  and  cattle  guards  on  theline 
of  its  road.  The  company  and  one  other  defendant  appeared  on  the 
hearing  of  the  motion  for  the  order  aiid  asked  to  have  the  motion  stand 
over  until  the  next  .special  term.  In  the  order  for  the  mandamus,  a 
clause  was  inserted  giving  the  defendants  time,  until  a  day  certain,  to 
comply  with  the  requirements  of  the  writ.  The  order  was  so  framed 
as  to  comply  with  the  defendants'  request.  They  afterward  appealed 
from  the  order  granting  the  mandamus,  and  it  was  held  that  the  ap- 
peal should  be  dismissed,  on  the  ground  that  the  defendants,  having 
secured  and  enjoyed  a  favor  granted  them  by  the  order,  cannot  now  be 
heard  to  complain  of  it.  • 

In  Alexander  «.  Alexander  reported  above,  the  defendant  in  an  ac- 
tion of  partition  was  by  the  judgment  rendered  therein,  awarded  a 
proportion  of  the  proceeds  resulting  from  a  sale  ordered  by  the  court, 
and  accepted  those  proceeds  after  his  appeal  was  perfected,  and 
took  also  the  costs  allowed  to  him  by  the  judgment.  The  litigsr 
tion  between  the  parties  involved  a  question  of  advancements.  The 
trial  court  found  that  $57,500  had  been  advanced  to  the  defendant 
and  $15^000  to  the  plaintiff;  and  awarded  to  the  latter  the  difference 
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of  $42,  500,  to  be  first  paid  out  of  the  prooeeds  of  sale  for  equality 
of  partition,  dividing  the  residue  equally  between  the  two  parties. 
The  defendant's  appeal  was  from  the  interlooutory  and  the  final  Judg- 
ment, and  not  from  any  alleged  or  Independent  portion  which  left  th^ 
rest  unaffected  and  unaesailed.  The  plaintiff  moved  to  dismiss  the 
appeal,  which  was  denied ;  an  appeal  was  taken  from  this  order.  And 
it  was  held  that  a  party  cannot  be  permitted  at  the  same  time  ta  take 
the  fruit  of  the  Judgment,  and  appeal  from  it  as  erroneous  or  wrong; 
and  that  When,  after  an  appeal  has  been  brought,  he  thus  accepts  the 
benefit  of  the  Judgment,  he  thereby  waives  the  appeal. 

If  th^  defendant  claimed  that  his  act  was  Inadvertent  and  without 
consciousness  of  the  question  it  might  raise,  and  offered  to  restore 
the  money  received  to  its  oificial  custodian,  pending  the  appeal,  the 
question  would  assume  a  different  aspect. 

In  Oenet  v.  Davenport,  69  N.  Y.  648,  a  Judgment  was  entered  upon 
the  report  of  a  referee,  and  plaintiff  appealed  from  this  Judgment. 
The  general  term  modified  the  Judgment,  vacating  a  part  and  affirm- 
ing the  Judgment  as  modified;  and  Judgment  in  accordance  there- 
with was  perfected  on  motion  of  plaintiff's  attorney.  The  defendant 
appealed  to  the  court  of  appeals  from  the  modification,  and  the  appeal 
was  contested  by  the  plaintiff  and  the  Judgment  affirmed.  Upon  the 
sending  down  of  the  remittitur,  the  decision  of  the  court  of  appeals 
was,  on  motion  of  plaintiff's  attorney,  made  the  Judgment  of  the  court 
below.  PlaintiiTs  attorney,  who  had  become  assignee  of  the  Judg- 
ment, then  took  an  appeal  to  the  court  of  appeals  from  the  whole 
Judgment.  And  It  was  held  that  plaintiff,  by.his  acts,  had  elected  to 
abide  by  the  Judgment  of  the  general  term,  and  had  waived  his  right 
to  appeal. 

By  cuscepHng  coete,  etc. — In  Platz  v,  Olty  of  Oohoes,  ante,  the  verdict 
was  set  aside  and .  a  new  trial  granted,  upon  the  payment  of  $75  to 
the  defendant.  In  accordance  with  this  order,  the  plaintiff  paid  these 
costs,  which  were  received  by  the  defendant's  attorney,  who,  upon 
consulting  with  the  counsel  in  the  case,  immediately  offered  to  return 
the  money,  which  the  plaintiff's  attorney  refused  to  accept.  The  de- 
fendant appealed  from  the  order  granting  a  new  trial,  and  the  plaint- 
iff moved  to  dismiss  the  app^.  And  It  was  held  that  the  defendant, 
by  accepting  costs  awarded  by  an  order,  waived  the  right  to  appeal 
therefrom,  though  its  attorney  subsequently  offered  to  return  them. 
The  defendant,  while  admitting  the  general  rule,  that  if  a  party  ac- 
cepts the  benefit  of  an  order,  he  waives  the  right  to  appeal  therefrom, 
insists  that,  In  the  present  case,  the  money  paid  for  costs  was  received 
by  mistake,  and  that  the  appeal  should  not  be  dismissed. 

If,  by  any  fraud  or  stratagem,  the  defendant's  attorney  had  been 
induced  to  take  these  costs,  not^knowing  what  they  were  for,  he  might 
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repudiate  his  act  and  return  them ;  but  he  cannot  do  bo,  when  he  un- 
derstands the  order,  and  did  not  act  under  a  mistake  of  fact  or  law 
in  accepting  the  costs,  but  was  aware  of  the  rule  that  acceptance  of 
the  costs  would  prevent  an  appeal. 

In  Hatter  of  Baber,  Supm.  Gt.  Second  Dept.  December  14,  1886, 
a  debtor  made  an  assignment  for  the  benefit  of  creditors.  The  assignee 
subsequently  filed  an  aco<^unt  of  his  proceedings,  and  the  assignor 
filed  objections  and  contested  said  account.  Upon  the  settlement  of 
the  decree,  the  assignor  insisted  that  he  should  be  allowed  $200 
for  his  costs,  and  that  the  residue  of  the  amount  of  increase 
should  be  applied  to  the  payment  of  his  indebtedness  to  the  first  pre- 
ferred creditor  who  was  not  paid  in  full.  This  was  done  at  his  re- 
quest, and  the  amount  of  costs  awarded  him  was  paid  to  his  attorney. 
He  subsequently  appealed  from  the  whole  of  such  decree,  and  the  re- 
spondent moved  to  dismiss  such  appeal.  And  it  was  held  that,  by 
taking  the  benefit  of  the  decree  he  waived  an  appeal  therefrom.  A 
party  cannot  accept  the  benefit  of  an  order  or  judgment  and  then  ap- 
peal from  such  portions  as  are  unfavorable  to  him ;  See  Carll  v,  Oak- 
ley, 97  K.  Y.  633 ;  Bennett  v.  Van  Syckel,  18  Id.  481,  unless  the  receipt 
of  the  benefit  under  the  judgment  is  not  inconsistent  with  the  appeal ; 
as  when  the  provisions  of  the  decree  are  not  connected  and  dependent, 
and  the  appellant  can  establish  a  right  to  a  larger  sum  without  revers- 
ing the  entire  judgment.    Knapp  v.  Brown,  ante. 

In  Bambman  v.  Schulting,  6  Hun,  29,  an  order  was  made  that  the 
plaintiff  have  leave  to  discontinue  this  action,  upon  payment  to  the 
defendant  of  taxed  costs,  and  the  sum  of  $100  granted  as  an  extra  al- 
lowance. He  paid  the  costs  and  allowance  and  availed  himself  of  the 
leave  to  discontinue  which  the  order  gave  upon  the  condition  of  pay- 
ment ;  but  he  claimed  that  he  paid  the  §100  under  protest.  He  sub- 
sequently appealed  from  so  much  of  the  order  as  awards  the  allow- 
ance of  $100  to  the  defendant.  And  it  was  held  that  he  could  not  avail 
himself  of  the  benefits  of  the  order,  without  complying  with  its 
conditions,  and  that  his  compliance  with  such  conditions  was  a 
waiver  of  his  right  to  appeal.  If  he  desired  to  review  the  question 
as  to  the  allowance,  he  should  have  refrained  from  availing  himself 
of  the  conditional  leave  given,  by  paying  the  costs  and  allowance 
imposed,  until  he  should  bring  the  question  before  the  general  term 
by  appeal. 

In  Marvin  v.  Harvln,  ante,  upon  an  appeal  to  the  supreme  court  from 
the  order  of  the  surrogate,  the  appellant  gave  a  bond  in  the  alterna- 
tive, to  the  people  or  to  the  respondent,  which  was  not  such  a  bond 
as  the  statue  requires.  The  respondent  moved  to  dismiss  the  appeal, 
and  the  motion  was  granted,  on  condition  that  the  respondent  should, 
within  ten  days,  file  with  the  derk  of  the  court  a  stipulation  that  the 
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decree  appealed  from  be  modified  by  striking  out  all  relating  to  the 
inventory,  and  that  he  should  pay  ten  dollars  costs  of  the  motion.  The 
respondent  made  the  requisite  stipulation,  and  paid  the  costs,  which 
were  accepted  by  the  executor.  He  afterwards  appealed  to  the  court 
of  appeals.  And  it  was  held  that  the  acceptance  of  these  costs  by  the 
executor  was  a  waiver  of  his  right  to  appeal  from  the  order. 

In  Garll  v.  Oakley,  ante,  an  action  was  brought  by  a  judgment  credi- 
tor of  an  insolvent  corporation  to  wind  up  its  affairs,  and  judgments 
were  directed  against  the  stockholders,  and  among  them  judgment 
was  so  directed  and  entered  against  the  appellants  and  costs  were 
allowed  to  their  attorney.  The  appellants  appealed  from  the  judg- 
ment against  them ;  the  appeal  was  withdrawn,  and  thereafter  the 
costs  of  their  attorney  were  paid  to  and  accepted  by  him.  Subse- 
quently, another  appeal  was  brought  which  was  dismissed  by  the 
general  term.  From  the  order  of  dismissal,  an  appeal  to  the  court  of 
appeals  was  taken.  And  it  was  held  that  the  acceptance  by  the  de- 
fendants* attorney  of  costs  in  the  action,  after  the  withdrawal  of  the 
first  appeal,  was  a  good  answer  to  the  second  appeal,  and  that  by  ac- 
cepting a  benefit  under  the  judgment  they  precluded  themselves  from 
subsequently  appealing  therefrom.  See  Bennett  v.  Van  Syckel,  an/e; 
Badway  v,  Graham,  4  Abb.  468. 

In  Enapp  v.  Brown,  ante,  the  appellant  Issued  an  execution  upon  a 
judgment  rendered  in  his  favor,  and  collected  the  amount  thereof  after 
bringing  an  appeal  therefrom,  and  it  was  held  to  be  inconsistent  with, 
and  a  waiver  of,  his  right  further  to  prosecute  the  appeal.  By  issuing 
the  execution,  he  enforced  the  judgment  as  a  valid  judgment  and 
secured  to  himself  the  fruits  thereof  as  such.  By  the  appeal,  he  seeks 
wholly  to  reverse  and  annul  the  judgment  for  error  therein.  These 
acts  are  wholly  inconsistent,  the  one  with  the  other,  and  upon  princi- 
ple, it  is  clear  that  the  same  party  cannot  pursue  both  remedies. 

By  pleading, — In  Mayor,  etc.,  of  the  City  of  New  York  ©.  Kent,  56  Supr., 
Gt.  133,  the  defendant's  counsel  on  the  trial  objected  to  the  introduction 
of  certain  evidence  on  the  ground  that  it  varied  the  contract  alleged 
in  the  complaint.  Plaintiff's  counsel  then  asked  to  be  permitted  to 
amend  the  complaint  so  that  it  should  conform  to  the  facts.  Which  mo- 
tion was  granted ;  and  he  consented  to  serve  an  amended  complaint 
upon  the  defendants  within  three  days  and  defendant's  counsel  con- 
sented to  serve  an  answer  within  ten  days  thereafter,  and  all  this  was 
embodied  in  an  order  subsequently  duly  entered.  Subsequently  the 
plaintiffs  served  an  amended  complaint,  and  defendants  answered,  and 
plaintiffs  thereupon  noticed  the  new  Issue  for  trial.  After  granting  the 
order  allowing  the  amendment,  the  court  dismissed  the  complaint  as 
to  one  of  the  defendants  without  objection  and  before  the  service  of 
the  amended  papers.    And  it  was  held,  on  appeal  to  the  general  term. 
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that  the  plaintifTs  right  of  appeal  from  said  judgment  of  dismissal,  if 
any  ever  existed,  was  waived. 

In  Hood  0.  Hood^  43  Hun,  638,  defendant  demurred  to  the  complaint 
on  the  ground,  among  others,  that  the  plaintiff  had  not  legal  capacity 
to  sue.  The  demurrer  was  sustained,  and  the  plaintiff  permitted  to 
amend  the  sammons  and  complaint  upon  payment  of  costs.  The  de- 
fendant appealed  from  so  much  of  the  order  as  allowed  the  amendment, 
and  the  plaintiff  prepared  his  amended  complaint  and  duly  served  it 
upon  the  defendant,  at  the  same  time  giving  him  a  check  for  the  cost. 
The  amended  complaint  and  check  were  accepted  and  retained,  and  the 
defendant's  attorney  thereafter  joined  issue  upon  the  amended  com- 
plaint by  serving  his  answer.  And  it  was  held  that,  under  this  state 
of  facts,  the  appeal  ought  to  be  dismissed.  By  accepting  the  amended 
complaint  and  check,  the  defendant  waived  his  right  to  prosecute  his 
appeal.  He  had  a  right  to  appeal  from  so  much  of  the  order  as  allowed 
the  amendment,  but  he  had  no  right,  at. the  same  time,  to  accept  the 
benefit  which  was  made  a  condition  of  granting  that  part  of  the  order. 
The  plaintiff  had  a  right  either  to  make  the  amendipent  or  retain  hie 
money ;  the  defendant  has  deprived  him  of  doing  the  latter,  and  this 
appeal  seeks  to  deprive  him  of  the  former,  privilege. 

In  Negley  r.  Short,  City  Court  of  New  York,  December  2,  1889,  a 
judgment  was  entered  upon  the  default  of  defendant,  and  an  order 
made,  opening  the  default,  and  permitting  the  defendant  to  come  in 
and  defend  on  the  merits  upon  the  payment,  within  three  days  after 
service  of  the  order,  of  the  costs  and  disbursements  included  in  the  judg- 
ment, and  upon  the  service  of  his  answer  at  the  same  time.  The  de- 
fendant paid  the  costs  and  served  his  answer  in  compliance  with  the 
order,  and  afterwards  appealed  therefrom.  And  It  was  held  that,  by 
submitting  to  the  terms  of  the  order,  he  waived  his  appeal.  See 
Grunberg  «.  Blumenthal,  anle.  The  case  of  Hays  v.  Nourse,  107 
N.  Y.  577  has  no  application.  The  appellant,  having  availed  himself 
of  the  favor  extended,  cannot  be  heard  upon  tippeal  in  opposition 
thereto. 

In  The  Sixth  Ave.  B.  B.  Co.  9.  The  Manhattan  By.  Co.,  54  Supr.  Ct. 
323,  it  was  held  that  the  service  of  an  answer  to  a  complaint  is  a  waiver 
of  an  appeal  taken  from  the  denial  of  a  motion  made  before  service  of 
the  answer,  to  compel  a  separate  statement  of  several  causes  of  action 
claimed  by  defendant  to  be  set  up  in  the  complaint. 

In  Porter  0.  Farmly,  6  J.  &Sp.  490,  a  party  was  held  to  waive  his  right 
of  appeal  from  an  order  of  reference  by  going  to  trial  before  a  referee 
and  taking  exceptions  to  his  report. 

In  Brady  v.  Donnelly,  arUe^  the  defendant  put  in  a  demurrer  to 
a  bill  in  equity,  which  was  overruled,  and  on  appeal  to  the  chancel- 
lor, the  order  was  affirmed.    The  defendant  then  appealed  to  the  court 
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of  appeals,  and  afterwards  answered  the  bill.  And  it  was  held  that, 
by  answering,  the  appeal  was  waived. 

By  Btipulakon, — In  Saling  v.  The  German  Savings  Bank,  New  York 
Common  Pleas,  February  3, 1890,  an  action  was  commenced  in  the  city 
court  and  resulted,  on  the  trial,  in  a  dismissal  of  the  complaint.  An 
appeal  was  taken  from  this  judgment  to  the  general  term  of  that  court 
and  resulted  in  a  reversal  of  the  judgment  and  in  ordering  a  new  trial. 
From  this  order,  an  appeal  was  taken  by  the  defendant  to  the  common 
pleas,  and  in  such  appeal,  the  defendant  stipulated  as  follows  :  "And 
the  defendant  and  appellant  hereby  assents  that,  if  the  said  order  of 
reversal  so  appealed  from  be  affirmed,  judgment  absolute  shall  be  ren- 
dered against  defendant  and  appellant."  A  motion  was  made  for  leave 
to  appeal  to  the  court  of  appeals,  and  it  was  held  that  the  giving  of 
such  a  stipulation  precluded  such  appeal. 

In  Smith  o.  Grant,  11  N.  Y.  G.  P.  354,  the  cause  was  placed  on  the 
day  calender,  and  on  the  day  specified  the  defendcmt  appeared  and 
moved  that  the '  cause  be  adjourned  till  the  next  term.  The  motion 
was  denied,  but  the  cause  was  adjourned  for  one  wcfek,  upon  the  con- 
dition that  the  cause  be  tried  on  that  day,  and  that  the  examination  of 
the  absent  witness  be  taken  by  an  open  or  closed  commission  at  def  end- 
ant*soption,  to  the  issuing  of  which  commission  the  plaintiff  was  re- 
quired to  consent,  and  that  an  inquest,  if  taken,  should  be  final.  To  all 
these  terms  and  conditions  the  parties  assented,  and  the  order  was  en- 
tered to  that  effect.  The  defendant  subsequently  appealed  from  the 
order  directing  the  postponement.  And  it  was  held  that  the  court 
could  not  review  the  part  of  the  order  granting  an  adjournment  of  the 
trial,  as  it  was  made  on  the  defendant's  application.  It  was,  as  far  as 
it  went,  a  decision  in  the  defendant's  favor,  and,  as  a  consequence,  he 
cannot  complain  of  it.  And  it  was  further  held  that  the  court  could 
not  review  the  part  of  such  order  imposing  stringent  terms  and  condi- 
tions on  the  defendant,  as  it  was  assented  to  by  the  defendant,  and 
provisions,  inserted  in  an  order  by  the  consent  of  the  appealing  party, 
cannot  be  reviewed. 

In  Avery  v.  Woodln,  44  Hun,  266,  an  action  for  partition  was  brought 
and  a  defendant  who  had  appeared  by  attorney,  but  had  not  answered, 
appeared -before  the  referee  appointed  to  take  proof  of  the  rights,  etc., 
and  thereafter  was  heard  upon  a  motion  to  confirm  the  referee's  report, 
which  wasafflbmedby  an  interlocutory  judgment  which  directed  a  sale. 
After  the  sale  had  been  made,  a  final  judgment  confirming  the  sale 
was  entered,  but  this  defendant  did  not  appear  at  the  hearing  of  the 
motion  to  confirm  the  referee's  report  of  sale,  but  appealed  from  the 
final  judgment.  And  It  was  held  that  the  appeal  should  be  dismissed, 
as  the  final  judgment  was  entered  upon  the  default  of  the  defendant 


ALEXANDER  v.  ALEXANDER.      801 

Note  on  Waiver  of  the  Bight  of  Appeal. 

within  the  meaning  of  that  term  as  used  in  §1294  of  the  Code  of  Civil 
procedure. 

By  renewing  ajTpIiccUion.— In  Noble  «.  PreBCott,  4.  E.  D.  &.  139,  it  was 
held  that  a  party  cannot  appeal  from  the  order  denying  his  former 
motion  where  he  avails  himself  of  the  right  to  renew  his  application. 

In  Egbert  v.  O'Connor,  14  J.  &  Sp.  194,  it  was  held  that  a  party  will 
waive  his  right  of  appeal  from  an  interlocutory  order,  by  accepting  the 
terms  of  a  subsequent  order,  inconsistent  with  it. 

In  Harris  v.  Brown,  93  N.  Y.  390,  a  motion  was  made  by  defendant 
to  vacate  an  order  of  arrest,  and  this  motion  was  denied.  The  defend- 
ant renewed  the  motion  to  vacate  upon  further  affidavits,  and  appeal 
from  the  order  denying  his  former  motion  to  vacate.  And  it  was  held 
that  there  was  a  waiver  of  the  right  to  appeal  from  the  first  order 
denying  the  motion,  by  making  the  second  motion  upon  additional 
papers.  The  rule,  that  to  constitute  a  waiver  of  the  right  to  appeal, 
some  benefit  should  have  been  received,  cannot  be  Invoked,  where  the 
defendant  has  renewed  his  motion  to  vacate  after  appealing  from  the 
first  order  denying  such  motion.  He  has  abandoned  his  first  motion, 
and  placed  the  case  in  a  position  where  the  merits  of  the  motion  can- 
not be  disposed  of  on  the  first  order,  for  the  reason  that,  upon  the 
second  application,  a  state  of  facts  may  have  been  presented  which 
would  sustain  the  order  of  arrest,  though  the  original  papers  may 
have  been  defective. 

No  waiioer.  Accepting  part  of  a  Judgment  or  order, — In  Hyatt  v. 
Ingalls,  49  Super.  Ct.,  375,  the  Judgment,  in  an  action  to  enforce 
forfeiture  of  plaintiff's  license  to  defendant  to  manufacture  patent 
articles,  declared  the  license  forfeited,  directed  an  accounting  and  en- 
Joined  further  violations  of  the  contract.  The  defendant  accepted  that 
part  of  the  Judgment  which  directed  the  cancellation  of  the  license, 
but  appealed  from  the  remaining  portion.  And  it  was  held  that,  by 
such  acceptance,  he  did  not  waive  his  right  to  so  appeal. 

In  Wallace  &  Sons  v.  Castle,  68  N.  T.  370,  an  attachment  was  issued 
against  defendants  as  non-residents.  On  motion  of  defendant,  the 
attachment  was  vacated  on  the  defendants  stipulating  not  to  bring 
any  action  on  the  undertaking  furnished,  etc.,  on  the  issuing  of  said 
attachment,  or  on  account  thereof.  Plaintiff  appealed  from  so  much 
of  the  order  as  vacated  the  attachment,  and  the  order  of  the  special 
term  was  reversed.  The  defendant  then  appealed  from  the  order  of 
the  general  term  to  the  court  of  appeals,  claiming  that  plaintiff,  by 
appealing  only  from  the  portion  of  the  order  against  it,  accepted  the 
portion  inuring  to  its  benefit,  and  so  waived  the  right  of  appeal.  And 
It  was  held  that  the  rule  invoked  does  not  apply  to  a  case  of  this  char- 
acter, but  only  to  cases  where  the  provisions  of  the  judgment  or  order 
aie  such  that  the  party,  by  not  appealing  from  a  part,  enforces  or  ac- 
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cepts  a  substantial  benefit  by  reason  of  that  portion  of  the  order  not 
appealed  from.  It  does  not  appear  that  the  stipulation  provided  for 
in  the  special  term  order,  was  tendered  or  accepted,  and  therefore,  it 
is  ngt  apparent  that  any  benefit  was  derived  by  the  plaintiffs  from  the 
form  of  the  notice  of  appeal. 

In  Chapin  v.  Foster,  101  N.  Y.  1,  no  order  of  arrest  was  issued  in 
the  action,  but  an  execution  against  the  person  of  the  defendant.  The 
defendant  moved  to  set  aside  the  execution,  and  the  special  term 
denied  the  motion.  On  appeal  to  the  general  term,  the  order  of  the 
special  term  was  reversed,  and  the  defendant  released  from  custody 
upon  condition  that  the  defendant  should  stipulate  not  to  sue,  etc. 
The  defendant  appealed  from  that  portion  of  the  order  of  the  general 
term  requiring  him  to  so  stipulate.  And  it  was  held  that,  so  long 
as  the  defendant  has  not  availed  himself  of  the  portion  awarding 
costs,  he  has  a  right  to  appeal  from  the  part  thereof  which  is  unsatis- 
factory to  him.  The  case  does  not  come  within  that  class  of  cases, 
which  hold  that  a  party,  who  has  availed  himself  of  provisions  in  his 
favor,  contained  In  an  order,  has  thereby  waived  the  right  to  appeal 
from  other  provisions  therein  which  are  adverse  to  him. 

In  the  Matter  of  The  N.  Y.,  W.  S.  &  B.  E.  B.  Co.,  64  N.  Y.  287,  the 
defendant,  under  former  proceedings,  had  obtained  possession  of  cer- 
tain lands  under  water  in  the  Hudson  Blver  and  begun  the  construction 
of  an  embankment ;  but  these  proceedings  were  subsequently  annulled, 
and  the  present  proceedings  instituted.  On  application  of  the 
company,  an  order  was  granted,  allowing  it  to  continue  in  possession 
until  the  final  conclusion  of  the  new  proceedings,  but  requiring  it  to 
keep  open  the  gap  in  the  embankment  for  the  benefit  of  the  land 
owners.  The  order  confirming  the  commissioners'  report  provided 
that,  on  payment  of  the  sum  awarded,  the  company  have  full  posses- 
sion, and  annulled  all  orders  inconsistent  with  such  possession.  The 
company  paid  the  awards  and  immediately  closed  up  the  gap.  The  com- 
pany subsequently  appealed  from  the  order.  And  it  was  held  that  it 
had  not  waived  its  right  of  appeal ;  that  independent  of  the  order,  the 
condemnation  was  complete  and  final,  the  company  was  entitled  to 
take  full  possession,  the  owners  were  divested  of  all  estate  and  inter- 
est, and  nothing  could  be  reviewed  upon  the  appeal  but  the  amount  of 
the  award ;  and  therefore,  the  company  did  not  avail  itself  of  any 
benefit  conferred  by  the  order  appealed  from,  which  should  preclude  it 
from  appealing. 

In  Genet  v.  Davenport,  ante,  an  action  was  brought  against  two 
defendants  whose  liabilities  were  separate  and  distinct,  or  were 
upon  two  distinct  subject-matters,  and  a  several  Judgment  was  ren- 
dered in  favor  of  one  defendant  and  against  the  other,  or  in  favor  of 
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plaintiff  as  to  one  subject  matter  and  against  him  as  to  the  other.  An 
appeal  was  brought  by  the  unsuccessful  defendant  to  the  court  of 
appeals  from  the  judgment  against  him  and  was  determined  by  the 
appellate  court.  The  plaintiff  then  appealed  from  the  whole  judgment 
of  the  supreme  court,  and  the  appeal  was  dismissed  on  the  ground 
that  it  was  too  broad.  The  plaintiff  again  appealed  from  the  whole  of 
the  judgment  which  was  not  modified  or  reversed  by  the  general  term. 
And  it  was  held  that  the  fact  that  an  appeal  had  been  brought  by  the 
unsuccessful  defendant  from  the  judgment  against  him  and  determined, 
while  it  estopped  plaintiff  from  questioning  that  portion  of  the  judg- 
ment, did  not  preclude  him  from  appealing  from  the  residue ;  and  that 
the  fact  that  two  or  more  several  judgments,  entirely  disconnected, 
are  included  in  the  same  record,  did  not  deprive  the  parties  of  the 
right  to  appefd  from  either  within  the  time  limited  by  law ;  nor  did 
the  determination  of  a  prior  appeal  from  one  prevent  an  appeal  from 
another  of  the  judgments. 

In  O'Brien  «.  Long,  49  Hun,  80,  a  judgment  was  entered  in  plaintiff's 
favor  for  damages,  with  costs  and  referee's  fees,  the  latter  of  which 
were  paid  by  the  plaintiff  upon  delivery  of  the  report.  The  report  and 
judgment  were  set  aside,  on  motion  of  defendant,  on  condition  that 
he  pay  to  the  plaintiff  the  costs  of  the  trial,  including  the  referee's 
fees.  The  defendant  appealed  from  the  portion  of  the  order  imposing 
terms.  And  it  was  held,  on  motion  to  dismiss  the  appeal,  that  the 
fact  that  the  defendant  accepted  and  acted  upon  the  provisions  of  the 
order  granting  him  relief  did  not  prevent  his  appealing  from  the  por- 
tions of  the  order  imposing  terms  with  which  he  was  dissatisfied. 

Accepting  costs  or  amount  of  order  or  judgment — In  Blenkard  v,  Bab- 
cock,  2  Bob.  175 ;  17  Abb.  421,  it  was  held  that  a  plaintiff  does  not  waive 
the  right  of  appeal  from  a  judgment  in  his  favor,  by  an  acceptance, 
when  tendered  by  the  defendant,  of  the  amount  of  the  verdict  and 
costs  included  in  the  judgment. 

A  right  of  tender,  intended  merely  to  prevent  interest  and  oosts, 
should  not  be  abused  to  compel  the  opposite  party,  either  to  abandon 
an  appeal,  or  waive  all  claim  to  interest.  There  is  no  principle  by 
which  a  party  is  to  be  absolutely  barred  from  litigating  his  claim  for 
a  larger  sum  than  that  paid,  merely  because  he  accepts  part,  in  order 
to  prevent  a  loss  of  interest  if  he  turns  out  to  be  wrong. 

In  Schermerhorn  «.  Wheeler,  6  Daly,  472,  the  payment  ot  an  entirely 
adverse  judgment  was  held  not  to  be  a  waiver  of  the  right  to  appeal 
therefrom. 

In  Hayes  v.  Nourse,  ante,  judgment  was  recovered  by  the  plaintiff 
from  which  the  defendant  took  an  appeal  to  the  general  term  where 
the  judgment  was  affirmed.  The  defendant  voluntarily  paid  both  the 
said  judgments,  received  satisfaction  pieces  thereof,  and  caused  said 
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Judgments  to  be  satisfied  of  reoord.  Ko  process  had  been  issued  or 
proceeding  taken  to  enforce  payment  of  said  judgments.  Subsequently, 
the  defendant  appealed  from  the  judgment  of  affirmance  to  the  court 
of  appeals,  and  the  plaintiif  moved  to  dismiss  the  appeal.  And  it  was 
held  that  a  party,  against  whom  a  judgment  has  been  rendered,  is  not 
prevented  from  appealing  by  the  fact  that  he  has  paid  the  Judgment, 
unless  such  payment  was  by  way  of  compromise,  or  with  an  agreement 
not  to  take  or  pursue  an  appeal. 

In  Higbie  o.  Westlake,  14  K.  Y.  281,  administrators,  pursuant  to  the 
statute,  applied  to  the  surrogate  for  an  order  for  the  sale  of  their  in- 
testate's real  estate,  for  the  purpose  of  paying  his  debts,  and  obtained 
an  order  pursuant  to  which  the  lands  of  the  deceased  were  sold,  and 
the  proceeds  were  brought  into  the  surrogate's  court  for  distribution. 
Such  proceeds  were  on  due  notice  distributed  among  the  creditors  of 
the  intestate,  and,  among  others,  to  the  present  respondents  who 
appeared  by  counseL  After  deducting  the  amount  of  the  expenses, 
the  balance  of  the  proceeds  of  the  sale,  which  was  insufficient  to  pay 
all  the  debts,  was  distributed  pro  rata  among  the  creditors.  The 
present  respondents  received  their  dividends  and  gave  receipts  to  the 
administrators,  expressed  to  be  on  account,  and  then  appealed  to  the 
general  term  of  the  supreme  court.  The  Judgment  of  this  court  mod- 
ified the  decree  of  the  surrogate  in  certain  particulars.  The  adminis- 
trators and  the  widow  of  the  intestate  appealed  from  this  judgment  to 
the  court  of  appeals.  And  it  was  held  that  a  creditor  may  appeal  from 
a  decree  of  distribution  made  by  a  surrogate,  notwithstanding  he  re- 
ceives, on  account  of  his  demand,  the  amount  awarded  to  him  by  it. 
The  respondents  in  this  case  were  certainly  entitled  to  the  amount 
paid  them,  and  there  was  no  inconsistency  on  their  part  in  receiving 
that  amount,  and  then  appealing  for  the  purpose  of  obtaining  a  reduc- 
tion of  the  allowance  for  expenses,  which  would  give  them  a  further 
dividend. 

In  Kennedy  v.  Wood,  64  Hun,  14,  an  order  was  granted  at  the  circuit, 
which  imposed  as  a  condition  of  postponement  of  the  trial,  the  pay- 
ment by  the  plaintifF  of  the  sum  of  fifty  dollars  within  five  days,  in  de- 
fault of  which  the  complaint  should  be  dismissed.  Plaintiff  paid  the 
costs  imposed,  under  a  written  protest,  and  reserving  all  rights.  He 
afterwards  appealed  from  the  port  of  the  order  which  Imposed  the 
terms  and  it  was  held  that  tho  right  to  such  appeal  was  not  waived  by 
the  fact  that  the  aggrieved  party,  to  prevent  a  dismissal  of  his  com- 
plaint, has  paid  the  Illegal  amoimt  under  protest.  He  could  not  do 
otherwise  with  safety  to  himself. 

In  Ohampion  v.  The  Plymouth  Gong.  Society,  42  Barb.  441,  the  referee 
dismissed  the  complaint  with  costs,  and  the  plaintiff  voluntarily  paid 
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the  costs  upon  bringing  his  appeal.  And  it  was  held  that  such  volun- 
tary payment  of  the  costs,  by  the  plaintiff,  will  not  amount  to  a  waiver 
of  the  right  to  appeal.  The  costs  are  a  mere  incident  to  the  recovery ; 
and  notwithstanding  they  have  been  paid,  the  plaintiff  has  a  right  to 
liave  the  decision  of  the  referee  on  the  merits  reviewed. 

In  Burch  d.  Newbury,  4  How.  145,  it  was  held  that,  where  the  col- 
lection of  costs  is  coerced,  it  does  not  deprive  the  party  of  his  right  of 
appeal. 

In  Dyett  v,  Pendleton,  8  Ck>w.  325,  the  defendant,  against  whom  a 
judgment  was  rendered,  sued  out  a  writ  of  error  thereon  to  the  court 
for  the  correction  of  errors,  but  failed  to  put  in  the  requisite  bail  for 
staying  the  collection  of  the  Jud^oaent.  The  plaintiff  issued  an  execu- 
tion upon  which  the  defendant  gave  additional  security  for  its  pay- 
ment ;  and  thereupon  the  defendant  in  error  moved  for  a  dismissal  of 
the  writ  of  error.  And  the  court  denied  the  motion  and  held  that  the 
act  of  the  defendant  in  error  in  enforcing  the  judgment  was  no  bar  to 
the  right  of  the  plaintiff  in  error  to  prosecute  his  writ. 

In  Glewes  v.  Dickinson,  8  Ck>w.  828,  an  appeal  was  taken  by  a  party 
from  a  decree  in  chancery  awarding  him  a  specified  sum  of  money,  who 
had  demanded  and  received  payment  from  the  opposite  parties  and 
afterwards  appealed  from  the  decree.  A  motion  to  dismiss  the  appeal 
was  denied  by  the  court ;  but  the  appellant  did  not  seek,  by  his  appeal, 
to  obtain  a  reversal  of  the  decree,  but  its  modification,  so  as  to  award 
him  a  larger  sum.  Thus,  in  any  event,  he  was  entitled  to  retain  the 
sum  received,  and  the  only  question  that  could  arise  upon  the  appeal 
was  whether  he  was  not  entitled  to  recover  more.  His  act,  therefore, 
in  demanding  and  receiving  payment  of  the  judgment  was  not  incon- 
sistent with  his  appeaL 

In  The  Matter  of  Water  Com'rs,  86  Hun,  534,  an  order  was  granted 
on  the  application  of  the  commissioners,  giving  them  leave  to  amend 
their  petition,  and,  by  an  independent  provision  therein,  ten  dollars 
costs  of  the  motion  were  awarded  to  the  respondents,  not  as  a  condi- 
tion to  the  granting  of  the  motion,  but  absolutely.  The  costs  were 
tendered  to,  and  accepted  by,  the  appellants,  after  which  they  took  an 
appeal  from  the  order.  A  motion  was  made  to  dismiss  the  appeal,  on 
the  ground  that  the  acceptance  of  such  costs  operated  as  a  waiver  of 
the  right  to  appeal. 

It  is  the  general  rule  that  a  party  cannot  take  the  benefits  of  an 
order  and  at  the  same  time  have  an  appeal  therefrom.  See  Platz  v, 
Gity  of  Oohoes,  arUe.  But  this  rule  invariably  applies,  when  the  bene- 
fits or  advantages  are  conditional,  or  are  connected  with,  or  are  made 
in  some  manner  dependent  upon,  other  provisions  to  which  objection 
is  urged  by  the  appeal.    See  Bennett  v.  Van  Syckel,  anU ;  Knapp  v. 

20 
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Brown,    ante;    Genet  v.  Davenport,    cmU;  Murphy  v,    Spaulding, 
ante. 

To  make  the  acceptance  of  a  benefit  under  an  order  operate  as  a 
waiver  of  the  right  of  appeal,  there  must  be  an  inconsistency  in  retain- 
ing such  benefit  and  at  the  same  time  appealing  from  the  order.  Mat- 
ter of  Water  Com'rs,  ante ;  Knapp  v.  Brown,  ante  ;  Benkhard  v.  Bab- 
cock,  27  How.  391. 

This  doctrine  of  waiver  is  to  be  appUed  in  those  cases  only,  where  the 
appellant  has  attempted  to  enforce  the  order  in  his  favor,  or  some  part 
thereof,  connected  with  or  dependent  upon  some  other  part,  which  he 
seeks  to  avoid  by  his  appeal,  or  has  accepted  a  benefit  having  such 
connection  or  dependency.    Matter  of  Water  Com'rs,  aiOe, 

In  the  latter  case,  the  provision  in  the  order  awarding  costs  is  en- 
tirely independent  of,  and  has  no  connection  whatever  with,  the  part 
of  it  challenged  by  the  appeal.  There  is  no  inconsistency,  therefore- 
in  taking  the  costs  awarded  by  the  order,  and  yet  insisting  upon  the 
impropriety  of  the  other  Independent  provisions. 

Proceeding  under  order  orjtidgment.  In  Barker  v.  White,  ante,  an  inter-  • 
locutory  judgment  was  entered  directing  a  reference  and  an  account- 
ing. The  defendant  appeared  before  the  referee  and  presented  liis 
claims,  supported  the  same  by  proof  and  contested  the  claims  of  the 
opposing  party.  And  it  was  held  that  the  defendant  did  not  thereby 
waive  his  right  to  move  for  a  new  trial  or  to  appeal  to  the  court  of 
appeals  from  an  order  denying  such  motion.  While  the  proceedings  in 
the  cause  were  progressing,  the  defendant  had  the  right  to  take  such 
steps  as  would  protect  his  interests  as  far  as  might  be,  and  secure  the 
most  favorable  final  decree,  in  case  the  decision  of  the  referee  against 
him  on  the  merits  should  be  sustained.  He  was  not  bound  to  let  the 
opportunity  pass  to  put  in  his  claims  against  the  fund,  in  accordance 
with  the  interlocutory  decree,  under  the  penalty  of  forfeiting  the  right, 
which  the  law  awarded  him,  of  seeking  a  review  of  the  main  ques- 
tions in  the  case.  The  authorities  which  show  that  one,  who  enforces 
a  right  conferred  upon  him  by  a  judgment  or  order  cannot,  at  the  same 
time,  prosecute  an  appeal  from  it,  do  not  sustain  the  motion  in  this 
case  to  dismiss  the  appeal.  In  the  leading  case  on  the  subject,  Bennett 
V.  Van  Syokel,  ante,  the  defendant  was  adjudged  to  hold  in  trust  an 
estate  for  years,  which  he  had  taken  in  his  own  name  and  claimed  in 
his  own  right,  and  the  decree  provided  for  indemnifying  him  against 
his  personal  covenants  contained  in  the  lease,  and  for  refunding  to 
him  rent  and  taxes  which  he  had  paid ;  and  to  this  end  the  judgment 
required  the  plaintiff  to  pay  into  court  the  amount  of  the  rent  and 
taxes,  and  to  file  a  bond  of  indemnity  against  the  covenants.  The 
defendant  made  application  to  the  court  and  obtained  an  order  for  the 
payment  to  him  of  a  portion  of  these  moneys,  and  also,  by  leave  of 


ALEXANDER  v.  ALEXANDER-      807 


Note  on  Waiver  of  the  Bight  of  Appeal. 


the  court,  brought  an  action  on  the  bond  of  Indemnity.  And  It  was 
held  that  these  acts  were  a  waiver  of  his  right  to  appeal  from  the  Judg- 
ment. He  had  enforced  those  provisions  of  the  judgment  which  were 
in  his  favor,  and  this  course  was  clearly  Inconsistent  with  the  right  to 
prosecute  an  appeal  which,  If  successful,  must  result  In  the  reversal 
of  the  entire  Judgment. 

But  in  Barker  «.  White,  aidB,  the  appellant,  while  denying  the  right 
of  the  respondent  to  a  sale  of  the  land,  and  claiming  to  hold  It  as  an 
heir  at  law  of  his  father,  has,  simply,  in  an  Interlocutory  proceeding, 
sought  to  establish  claims  which  he  desires  allowed  to  him  in  the 
final  decree,  should  the  right  of  the  plaintiffs  be  ultimately  sustained. 
This  he  had  a  right  to  do  without  abandoning  his  defense  upon  the 
main  questions  In  controversy.  If  any  of  his  claims  had  been  allowed, 
and  the  decree  authorized  the  enforcement  of  them  against  the  plaint- 
iffs  personally,  or  against  any  fund  paid  into  court  by  them  under  the 
decree,  and  the  plaintiff  had  enforced  his  claims  under  the  decree,  the 
case  would  have  fallen  within  the  principle  upon  which  Bennett  v.  Van 
8yckel,  atde^  was  decided. 

In  Pistor  «.  Hatfield,  i6  K.  Y.  249,  the  plaintiff  demurred  to  two 
counts  of  defendants*  answer.  The  demurrer  was  sustained,  and  from 
this  order  defendants  appealed,  but  without  giving  security  or  obtaln-- 
ing  a  stay.  Plaintiff  thereupon  noticed  the  cause,  took  an  Inquest  at 
the  circuit,  and  perfected  Judgment,  which  was,  upon  defendant's  mo- 
tion, set  aside.  From  this  order,  plaintiff  appealed,  and  the  defend- 
ants moved  to  dismiss  the  appeal  upon  the  ground,  among  others,  that 
the  plaintiff  had  waived  his  appeal  by  appearing,  and  without  objec* 
tion,  arguing  the  appeal  from  the  order  sustaining  the  demurrer.  The 
appeal  was  dismissed.  From  the  order  of  dismissal,  an  appeal  was 
brought  to  the  court  of  appeals.  And  it  was  held  that  the  plaintiff's 
appearance  and  argument  of  the  appeal  from  the  order  sustaining  the 
demurrer,  were  no  waiver  of  the  appeal  from  the  order  setting  aside 
the  Inauest  and  judgment. 

An  appeal  from  a  Judgment  or  order,  or  the  right  to  appeal  there- 
from, is  waived  by  the  party,  seeking  to  prosecute  the  appeal,  having 
availed  himself  of  a  benefit  given  to  him  by  the  Judgment  or  order, 
or  proceeding  in  the  cause,  upon  the  assumption  of  the  validity  thereof. 
But  in  this  case  the  appellant  has  done  neither.  The  appearing  at 
the  general  term  and  resisting  the  reversal  of  the  special  term  order, 
sustaining  his  demurrer  to  the  answer,  did  not  assume  the  validity  of 
the  order  setting  aside  the  Judgment.  It  had  no  connection  with,  or 
dependence  upon,  that  order. 

In  Gallagher  v.  O'Nell,  City  Court  of  New  York,  December  27,  1888, 
upon  the  conclusion  of  defendant's  examination  in  supplementary  pro- 
ceedings, an  order  was  made  appointing  a  receiver,  and  directing  the 
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defendant  to  deliver  to  him  all  his  property.  The  receiver  made  de- 
mand upon  the  defendant  to  deliver  in  accordance  with  this  provision, 
and,  upon  the  defendant's  failure  so  to  do,  moved  to  punish  him  for 
contempt.  The  court,  at  special  term,  made  an  order  adjudging  the 
defendant  in  contempt,  and  he  was  imprisoned  under  the  commitment 
issued  on  this  order,  and  obtained  his  liberty  under  a  writ  of  habeas 
corpus.  An  appeal  was  taken  by  the  defendant  from  the  order  for  his 
commitment.  And  it  was  held  that,  though  he  was  secure  against 
further  proceedings  under  the  illegal  order  appealed  from,  without  pro- 
secuting this  appeal,  this  circumstance  did  not  prevent  him  from  hav- 
ing his  appeal  heard  and  considered  by  tlie  general  term. 

In  Matter  of  the  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  60  N.  Y.  112,  an  order 
appointing  commissioners  in  proceedings  by  a  railroad  company,  under 
the  general  railroad  act  to  acquire  title  to  lands,  was  granted.  A  land- 
owner appealed  from  the  order,  and  a  motion  to  dismiss  the  appeal  was 
made.  Before  the  appeal  was  taken,  the  commissioners  made  their 
report,  and  a  copy  thereof,  reciting  the  granting  of  the  order,  was 
served  on  the  owner,  who  appeared  and  opposed  the  confirmation  there- 
of. An  order  of  confirmation  was  made,  but  the  owner  did  not  accept 
the  compensation  awarded  him.  It  was  held  that  the  appearance  of  the 
appellant,  in  opposition  to  the  subsequent  proceedings,  cannot  be  re- 
garded as  a  waiver  of  the  right  of  appeal.  It  is  only  when  a  party  ac- 
cepts some  benefit  under  an  order  that  he  waives  his  right  to  appeal 
from  it.  In  this  case,  the  appellant  did  not  accept  the  compensation 
awarded  him,  nor  any  other  benefit  from  the  proceedings,  nor  even 
take  part  in  the  assessment  of  his  damages ;  but  he  opposed  the  whole 
proceeding. 

In  Reed  v.  Lozln,  31  Hun,  286,  an  action  was  brought  by  a  creditor  of 
a  deceased  debtor  rigainst  his  heirs  or  devisees,  to  collect  the  debt  from 
real  estate  acquired  by  them  from  the  deceased.  An  order  of  reference 
was  made  in  the  action,  upon  the  defendant's  default,  and  an  applica- 
tion was  made  by  him  to  open  the  default,  and  for  a  rehearing,  and  was 
denied.  An  appeal  was  taken  from  this  order  to  the  general  term  by 
the  defendant.  Before  the  appeal  was  brought  on  for  argument,  a  mo- 
tion was  made  on  behalf  of  the  plaintiff  to  dismiss  it.  The  trial  had 
already  taken  place  before  the  referee,  and  he  had  made  his  report. 
The  defendant  participated  In  this  trial,  cross-examining  the  plalntlfTs 
witnesses  and  producing  witnesses  on  his  own  behalf ;  but  the  defend, 
ant  did  not  Intend,  In  participating  In  the  proceedings,  to  waive  or 
surrender  his  objection  to  the  order  by  which  the  action  had  been  re- 
ferred. He  had,  when  the  hearing  was  about  to  commence,  taken  the 
objection  before  the  referee  that  the  reference  was  unauthorized,  and 
stated  that  an  appeal  would  be  taken  from  the  order,  and  it  was  only 
after  this  objection  was  overruled,  that  he  proceeded  with  the  hearing 
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of  the  case.  Alter  the  evidence  was  through,  the  objection  was  again 
renewed  that  the  referee  was  without  authority  to  proceed,  and  was 
in  like  manner  overruled.  And  it  was  held  that,  under  these  cir- 
cumstances, the  defendant  did  not,  by  his  conduct,  consent  to  or. 
acquiesce  in  the  reference,  and  thereby  waive  his  right  to  appeal 
from  the  order  denying  his  motion  to  open  the  default.  The  proceed- 
ing with  the  trial  of  the  action  before  the  referee  of  itself  was  not  a 
waiver  or  surrender  of  the  right  to  appeal  from  the  order.  This  has 
been  rendered  clear  by  §  1351  of  the  Code,  which  has  provided  that  an 
appeal  from  an  order  without  security  and  without  a  stay  does  not 
prevent  the  other  party  from  taking  the  proceedings  provided  for  or 
allowed  by  the  order. 

In  Brown  v.  Mayor,  9  Hun,  587,  an  action  was  commenced  on  a  claim 
and  referred.  On  the  death  of  the  plaintiff,  an  order  was  made  deny- 
ing the  motion  to  confirm  the  referee's  report,  substituting  his  execu- 
tors as  plaintiffs  in  the  action, and  referring  the  report  back  to  the  referee 
for  the  purpose  of  taking  further  evidence,  etc.  In  pursuance  of  this 
order,  further  hearings  were  had,  at  which  the  plaintiff  appeared  and 
gave  testimony.  They  afterward  appealed  from  the  order,  and  it  was 
held  that,  as  such  appearance  was  compulsory,  they  were  not  thereby 
deprived  of  their  right  to  appeal  from  the  order.  The  order  was  made 
on  motion  of  the  respondent  and  opposed  by  the  appellants,  and  it  can- 
not properly  be  said  to  be  an  order  made  upon  the  motion  of  the  appel- 
lants, and  on  their  behalf,  though  some  portions  of  it  appear  In  some 
respects  to  be  favorable  to  them.  As  to  them,  it  was  an  Order  in  mvir 
ittm,  and  they  are  parties  aggrieved  by  It,  within  the  sense  of  that  term 
as  used  by  the  Code.  Their  right  to  an  appeal  was  not  lost  by  their 
having  appeared  before  the  referee,  and  given  testimony  in  the  proceed- 
ing, as  that  appearance  was  made  compulsory  by  the  terms  of  the 
order. 

By  pUadxng.^ln  Prescott  v,  Tousey,  49  Super.  53,  the  defendant 
pleaded  as  a  defense  in  an  action  that  the  damages  sought  to  be  re- 
covered were  embraced  in  a  judgment  In  a  former  action,  and  that  said 
judgment  still  remain  in  full  force  and  effect.  Subsequently,  and  before 
the  time  to  amend,  as  of  course,  expired,  he  served  an  amended  answer 
omitting  such  defense.  And  it  was  held  that  his  course  was  not  in- 
consistent with,  or  a  waiver  of,  a  right  to  appeal  from  such  former 
judgment. 

An  appeal  may  be  waived  where  the  appellant  avails  himself  of  some 
favor  that  is  granted  by  the  order  of  judgment  appealed  from,  or  where 
he  takes  some  step  that  Is  Inconsistent  with  a  denial  on  his  part  of  the 
correctness  of  the  order.  11  Daly,  297.  An  appellant  may,  however,  in 
some  cases,  take  the  benefit  of  an  order  or  judgment  without  losing  the 
right  to  appeal  from  it ;  thus  he  may  accept  money  or  property  awarded 
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to  him  by  a  Judgment,  and  still  prosecute  an  appeal  from  the  judgment 
if  it  denies  to  him  the  full  measure  of  relief  to  which  he  conceives  him- 
self entitled.  Id.  Higbiev.  Westlake,  aaUe.  If  he  seeks  to  set  aside  or 
reverse  the  judgment  in  toto,  his  enforcing  the  judgment  would  be  a 
waiver  of  the  appeal ;  but  if  he  prosecutes  the  appeal  merely  for  the 
purpose  of  modifying  the  judgment  so  as  to  increase  the  amount  of  his 
recovery,  it  is  not  a  waiver.  McNamara  v.  The  Canada  Steamship  Ck)., 
ante ;  Enapp  v.  Brown  aiiJte,  So  also,  if  the  amount  of  the  judgment 
is  paid  to  him  voluntarily,  without  his  making  any  attempt  to  enforce 
'  such  payment,  his  acceptance  of  the  money  will  not  be  regarded  as  a 
waiver  of  the  right  to  demand  an  absolute  reversal  of  the  judgment. 
Id.  Bankard  v.  Babcock,  2  Bobt.  175.  It  is  also  well  settled  that  pro- 
ceeding under  an  order,  not  to  enforce  it,  but  to  resist  an  unfavorable 
result  under  it,  is  not  a  waiver  of  an  appeal  from  it.  McNamara  v. 
The  Canada  Steamship  Co.,  avda  ;  Barker  v.  White,  aifdb. 

In  the  case  first  above  cited,  a  motion  was  made  by  defendent  to  set 
aside  the  summons  upon  the  ground  of  an  improper  service,  and  said 
motion  was  denied.  Subsequently  the  defendant  interposed  an  answer 
in  which  the  objection  to  the  service  of  the  summons  was  reiterated 
in  the  form  of  a  plea  to  the  jurisdiction.  He  then  appealed  from 
the  order  denying  his  motion  to  set  aside  the  summons,  and  the  plaint- 
ifir  moved  to  dismiss  the  appeal  upon  the  ground  that  the  defendant, 
by  such  answer,  had  waived  his  right  to  appeal.  And  the  court  held 
that  the  appeal  was  not  waived  by  the  interposition  of  the  answer. 
After  a  refusal  to  set  aside  the  summons,  two  courses  were  open  to 
defendant  in  this  case ;  one  to  let  judgment  go  by  default  for  want  of 
an  answer,  and  the  other  to  put  in  an  answer.  If  an  answer  was  inter- 
posed, defendant  had  the  right  to  plead  a  want  of  jurisdiction  in  the 
court,  and  such  a  plea,  if  established,  is  a  complete  defense.  Wheelook 
V.  Lee,  74  K.  Y.  i95.  To  repeat  an  objection  is  certainly  not  to  waive 
it. 

In  Farmers'  Loan  and  Trust  Co.  v.  The  Bankers  and  Merchants*  Tel. 
Co.,  109  N.  Y.  842,  the  plaintiff,  upon  motion  on  notice  at  special  term, 
obtained  leave  to  file  and  serve  a  supplemental  complaint  with  ten  dol- 
lars costs  of  the  motion  to  the  defendant.  The  defendant  received  the 
costs,  and  subsequently  appealed  to  the  general  term  from  the  rest  of 
the  order.  The  plaintiff  gave  notice  of  a  motion  to  dismiss  the  appeal 
upon  the  ground  that  the  right  to  appeal  had  been  waived  by  accepting 
the  costs  so  ordered  to  be  paid.  The  motion  was  denied,  the  general 
term  reversed  the  order  of  the  special  term,  and  the  plaintiff  appealed 
to  the  court  of  appeals  from  the  order  denying  the  motion  to  dismiss 
and  also  from  the  order  of  reversal.  And  it  was  held  that  the  accept- 
ance of  the  costs  was  not  a  waiver  of  the  right  to  appeal  from  the  rest 
of  the  order.    The  imposition  of  costs  was  not  conditional  but  abso- 
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lute.  If  the  plaintiff  had  refused  to  avail  itself  of  the  permission  to 
plead  anew,  it  would  still  have  been  liable  to  the  defendant  for  the  costs 
of  the  motion,  as  they  were  neither  connected  with,  nor  dependent 
upon,  that  portion  of  the  order  from  which  the  appeal  was  taken,  and 
a  review  could  be  had  of  this  part  without  affecting  the  remainder. 

By  stipulation, — ^In  Stedeker  o.  Bernard,  93  N.  Y.  589,  a  Judgment 
was  granted  on  motion  to  set  aside  defendant's  answer  as  improperly 
verified,  sham  and  frivolous,  and  defendant  moved  to  open  the  default 
and  for  leave  to  serve  an  amended  answer,  which  was  granted,  but  the 
order  was  reversed,  on  appeal,  by  the  general  term.  On  an  appeal  to 
the  court  of  appeals  from  the  order  of  the  general  term,  the  defendant 
gave  an  undertaking  to  the  effect  that,  if  said  order  was  affirmed  or 
appeal  dismissed,  he  would  pay  any  judgment  entered  upon  the  origi- 
nal order.  The  order  appealed  from  was  affirmed  and  judgment  en- 
tered. Ajnd  it  was  held  that  the  defendant  was  not  estopped  by  the 
undertaking  from  appealing  from  the  judgment ;  that  the  clause  refer- 
red to  was  satisfied  by  holding  it  to  relate  to  the  final  Judgment  in  the 
action ;  and  that  a  stipulation  barring  the  right  of  appeal  given  by  law 
should  be  very  clear  in  its  terms  and  should  leave  no  doubt  of  the  in- 
tention of  the  party  to  cut  himself  off  from  the  right  of  appeal,  before 
it  should  be  so  construed. 

In  The  Ogdensbnrg  and  Lake  Ghaiftplain  B.  B.  Go.  v.  The  Vermont 
and  Canada  B.  B.  Go.,  63  N.  T.  176,  an  action  was  brought  to  determine 
the  validity  of  a  lease  of  its  railroad  executed  by  the  plaintiff  to  defend- 
ants other  than  Schrier,  who  was  in  charge  of  the  road  as  superintend- 
ent. The  other  defendants  were  non-residents  and  foreign  corpora- 
tions. The  complaint,  after  setting  forth  the  lease,  stated  that,  if  an 
agreement  annexed  thereto  should,  by  competent  Judicial  authority,  be 
adjudged  to  be  legal  and  valid,  the  i>ecuniary  results  thereof  would  not 
be  objectionable  to  the  plaintiff,  and  that  it  would  be  content  therewith. 
The  superintendent  demurred  to  the  complaint  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and  the  other  defendants  de- 
murred on  the  ground  that  the  court  had  no  Jurisdiction.  The  demur- 
rers were  sustained.  The  plaintiff  appealed  to  the  general  term  and 
the  judgment  was  affirmed  and  from  that  judgment  he  appealed  to  the 
court  of  appeals.  A  motion  was  made  by  the  defendants  to  dismiss 
the  appeal.  It  was  held  that  a  simple  statement  that  the  plaintiff  would 
be  content  with  an  adjudication  that  the  lease  was  legal  and  valid,  did 
not  deprive  the  plaintiff  of  the  right  to  appeal.  A  party  may,  doubtless, 
waive  the  right  to  appeal,  or  be  deprived  of  it  by  stipulation.  But  this 
right  is  a  valuable  one,  and  the  agreement  to  surrender  it  must  be 
based  upon  some  consideration,  or  the  facts  must  estop  the  party  from 
exercising  it.  In  this  case,  the  plaintiff  has  received  no  consideration 
for  the  surrender  of  its  right  of  appeal,  and  there  are  no  facts  which 
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enable  the  defendants  to  evoke  the  doctrine  of  estoppel  against  it ;  and 
there  was  no  intention  to  waive  or  stipulate  away  the  right  of  appeal. 
And  it  was  further  held  that  the  plaintiff,  though  he  continued,  after 
judgment  and  appeal,  to  receive  the  rents  reserved  by  the  lease,  was 
not  thereby  estopped  from  prosecuting  its  appeal;  as,  whether  the 
lease  should  ultimately  be  held  valid  or  not,  it  was  entitled  to  compensa- 
tion in  some  form  for  the  use  of  its  road,  and  by  taking  what  the  par- 
ties had  stipulated  to  be  the  value  of  such  use,  it  did  not  deprive  itself 
of  its  right  to  appeal. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts 
of  Asa  Bigelow  Kellogg,  as  Executor,  etc. 

Court  of  Appeals^  January  18,  1887. 
AfiElrming  same  matter,  39  Hun,  275. 

1.  Q^.  When  fraudulent, — A  gift  by  a  testator  some  five  years  before  his 

death  when  his  assets  far  exceeded  in  value  the  amount  of  his  debts, 
in  the  absence  of  an  actual  intent  to  defraud,  is  not  a  fraud  upon 
his  creditors,  though  he  died  insolvent. 

2.  Appeal.     Whai  reviewed. — ^An  appeal  to  the  court  of  appeals  from  an 

afl^mance,  by  the  general  term,  of  a  surrogate's  decree  bring's 
up  nothing  for  review  on  behalf  of  a  party,  who  has  not  appealed 
to  the  general  term,  or  who  has  not  excepted  to  any  of  the  find- 
ings or  decisions  of  the  surrogate. 

3.  Payment. — Where  an  attorney,  who  had  made  a  collection  for  the 

testator  and  was  directed  to  pay  the  amount  to  his  agent,  who 
afterwards  became  his  executor,  deposited  the  proceeds  in  the  bank 
in  his  own  name,  and  sent  his  check  to  such  agent  payable  to  him, 
which  was  received  prior  to,  but  on  the  same  day  that  testator 
died,  and  the  money  drawn  thereon  two  days  later  and  credited 
in  his  account  with  the  testator,  the  delivery  of  the  check  at  the 
agent's  office  to  some  one  in  charge  there,  was  a  delivery  to  him 
and  operated  as  a  payment  8ub  modo;  and,  when  the  money  was 
drawn  upon  the  check,  the  payment  related  back  to  the  deliveiy 
of  the  check ;  and  he  did  not  draw  the  money  as  executor  but  as 
payee  of  the  check,  and  could  not,  in  law  or  equity,  be  compelled 
to  account  for  the  check  except  by  first  applying  it  upon  what 
the  testator  owed  him  in  current  account. 

4.  Appeal.  Objectionfirst  raised. — An  objection  to  a  claim  paid  by  an 

executor  that  it  was  barred  by  the  statute  of  limitations  at  the 
time  of  payment,  if  hot  taken  upon  the  proceeding  for  the  Judicial 
settlement  of  the  executor's  account,  cannot  be  raised  on  appeal. 

6.  Executor.  Admiaauma  of  claim. — An  executor,  in  admitting  a  claim 
against  the  estate,  acts  for  and  represents  all  the  persons  inter- 
ested in  the  estate,  and  his  admission  alone,  In  the  absence 
of  countervailing  evidence,  fraud  or  coUusion,  is  sufficient  to  au- 
thorize the  surrogate  to  find  that  the  claim  had  not  been  paid 
and  has  been  kept  in  life  by  payments  made  thereon. 

6.  LimUatums.  Bidoraements. — ^Indorsements  made  while  a  note  Is  in 
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life,  and  when  against  the  interest  of  the  holder  to  make  them  un- 
less true,  are  prima  fade  evidence  of  payments,  even  though  made 
after  the  lapse  of  six  years  from  the  date  and  maturity  of  the  note. 

7.  Evidence,  SeMm  829.— The  testimony  of  an  executor,  on  his  judi- 

cial settlement,  as  to  a  payment  made  by  him  to  the  testator,  in 
order  to  obtain  a  credit  for  the  amount,  relates  to  a  personal  trans^ 
action  with  the  testator,  and  is  properly  excluded  under  the  pro- 
visions of  section  829  of  the  Ck)de. 

8.  Appeal  Modification. — The  general  term  has  the  right  and  power, 

under  section  2587  of  the  Code,  to  modify  a  surrogate's  decree  on 
a  Judicial  settlement  by  striking  out  an  erroneous  charge  and  read- 
Justing  the  account,  instead  of  sending  it  back  for  a  rehearing  be- 
fore the  surrogate. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  modifying,  and  affirming  as  modified,  a  sur- 
rogate's decree  on  a  judicial  settlement  of  the  accounts  of  an 
executor. 


Arthur  H.  Smithy  or  Sarah  A.  Kellogg,  a  legatee,  appel- 
lant. 

L.  Laflin  Kellogg^  for  Asa  B.  Kellogg,  executor,  appellant. 

Matthew  Hale^  with  Ward  ^  Cameron^  for  Aletha  A.  Akin, 
a  creditor,  respondent  and  appellant. 

Eabl,  J. — These  appeals  bring  to  our  attention  several 
matters,  which  will  be  separately  considered. 

1.  Prior  to  1876  the  testator  held  a  note  for  upwards  of 
$11,000  against  the  executor,  and  early  in  that  year  he  gave 
it  to  the  executor,  who  destroyed  it.  The  testator  lived 
until  October  10,  1881,  when  he  died  insolvent.  It  was 
claimed  by  the  testator's  widow,  who  at  the  accounting 
was  the  sole  creditor,  that,  at  the  time  he  made  the  gift  of 
the  note,  the  testator  was  insolvent,  and  hence  that  the  gift 
was  fraudulent  and  void  as  to  her,  and  that,  therefore,  the 
executor,  as  to  her,  should  be  charged  with  the  amount  of 
the  note.  In  the  surrogate's  court  he  was  so  charged ;  but 
the  general  term  reversed  the  decision  of  the  surrogate  as 
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to  that  item,  and  relieved  the  executor  from  the  charge, 
and,  we  think,  correctly.  We  do  not  determine  that  the 
surrogate  had  juiisdiction  to  enter  upon  the  inquiry  whether 
the  gift  was  fraudulent  and  void  as  to  creditors,  and  that, 
finding  it  fraudulent  and  void,  he  could,  on  that  ground, 
charge  the  executor  with  it,  although  it  was  good  and  valid 
as  against  the  testator.  But  passing  the  question  of  juris- 
diction, we  fail  to  find  any  evidence  in  the  record  that,  at 
the  time  of  the  gift,  more  than  five  years  before  his  death, 
the  testator  was  insolvent.  After  that  time,  he  had  left  a 
valuable  farm  and  other  assets,  in  all,  far  exceeding  in 
amount  the  value  of  his  debts,  and  hence  the  gift,  in  the 
absence  of  an  actual  intent  to  defraud,  (of  which  there  is 
no  proof  or  finding,)  was  not  a  fraud  upon  the  creditors,  and 
must  stand. 

2.  During  the  life-time  of  the  testatox:,  for  some  years 
prior  to  his  death,  the  executor  was  the  general  agent  of 
the  testator,  having  the  general  management  of  his  busi- 
ness, and  as  such  he  placed  in  the  hands  of  an  attorney,  a 
claim  against  one  Schuyler  for  collection.  Suit  was  brought 
upon  it,  and  the  attorney,  some  time  before  the  death  of  the 
testator,  collected  $6,500.  From  that  sum  he  deducted 
9500,  for  his  services,  and  afterwards,  on  the  tenth  day  of 
October,  while  the  testator  was  still  alive,  he  drew  his  own 
check  upon  a  New  York  bank  for  the  sum  of  $6,000,  pay- 
able to  the  order  of  Asa  B.  KeUogg,  the  executor,  and 
sent  it  to  his  office  in  the  city  of  New  York,  and  it  was 
there  delivered  to  some  person  who  was  in  charge  of  the 
office,  before  the  testator^s  death,  with  directions  to  tele- 
graph its  delivery  to  the  executor,  who  was  then  with 
the  testator  at  Greenbush.  The  testator  died  the  same  day 
and,  on  the  twelfth  day  of  October,  the  executor  drew  the 
money  on  the  check,  and  credited  it  in  his  account  with  the 
testator.  After  such  credit,  there  was  still  a  balance  due 
from  him  to  the  testator,  with  which  he  charged  himself  on 
the  accounting.    The  surrogate  allowed  the  $6,000,  as  a 
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credit  in  the  account  of  the  executor,  as  claimed  by  him. 
But  some  of  the  appellants  claimed  that  that  sum  should 
have  been  charged  to  the  executor  as  if  he  had  actually 
received  the  check  after  the  testator's  death,  and  that  the 
courts  below  erred  in  not  so  charging  it.  We  are  of  opinion 
that  none  of  the  appellants  are  in  a  position  to  claim  any 
error  here  as  to  this  item.  Mrs.  Akin,  the  widow,  neither 
excepted  to  the  finding  of  the  referee,  nor  appealed  to  the 
general  term.  The  general  guardian  of  the  infant  appellants 
appealed,  but  did  not  except  to  any  of  the  findings  or  de- 
cisions of  the  surrogate,  and  the  special  guardian  of  the  in- 
fants filed  exceptions,  but  did  not  appeal  to  the  general 
term.  An  appeal  to  this  court  from  an  affirmance  by  the 
general  term  of  a  surrogate's  decree  brings  nothing  here  for 
review,  where  there  was  no  appeal  to  the  general  term,  and 
upon  an  appeal  from  a  surrogate's  decree,  no  complaint  can 
be  made  of  any  finding  or  decision  which  has  not  been 
excepted  to.  Code,  §  2545.  But  for  a  further  reason  we 
think  there  was  no  error  in  reference  to  this  item.  The 
money,  when  collected,  was  deposited  by  the  attorney  in  his 
bank  account,  and  hence  he  became  a  debtor  to  the  testator 
for  that  sum.  He  had  been  directed  by  the  testator  to  pay 
it,  when  collected,  to  the  executor,  as  his  agent.  He  made 
such  payment  by  his  check,  and  when  the  check  was  de- 
livered at  the  office  of  the  executor  for  him  to  some  one  there 
in  charge,  it  was  delivered  to  him,  and  operated  as  a  pay- 
ment svA  modo.  He  could  then  treat  it  as  funds  in  his  hands, 
to  be  applied,  so  far  as  needed,  in  payment  of  what  the  testa- 
tor then  owed  him.  When  the  money  was  drawn  upon  the 
check,  the  payment  related  back  to  the  delivery  of  the 
check.  He  did  not  draw  the  money  as  executor,  but  as 
payee  of  the  check,  and  he  could  not,  therefore,  in  law  or 
equity,  be  compelled  to  account  for  the  check  except  by 
first  applying  it  upon  what  the  testator  owed  him  in  current 
account. 

8.     At  the  time  of  the  death  of  the  testator,  his  widow 
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held  a  note  for  $5,000  against  him,  given  for  borrowed  money, 
dated  March  17, 1870,  upon  which  there  were  indorsed  the 
following  payments :  $350,  March  17,  1873  5  $350,  March 
17,  1874 ;  $350,  March  17,  1875 ;  $300,  March  17,  1877 ; 
and  $200,  December  8,  1880.  It  was  proved  that  the  in- 
dorsements were  made  by  Mrs.  Akin  at  their  dates.  The 
note  had  been  presented  to  the  executor  as  a  claim  before 
the  accounting,  and  admitted  by  him,  and  he  had  made 
payments  upon  it.  The  objection  is  now  made  by  some  of 
the  appellants  that  the  note  was  barred  by  the  statute 
of  limitations,  and  that  the  surrogate  erred  in  ordering  the 
executor  to  pay  it.  To  this  there  are  several  answers.  The 
only  objection  filed  to  this  note  before  the  surrogate  was 
that  it  had  been  paid  ;  and  the  statute  of  limitations  does 
not  appear  to  have  been  mentioned  during  the  trial.  The 
objection  that  the  note  was  barred  should  not,  therefore, 
prevail  here.  The  executor  had  admitted  the  claim  upon 
the  note,  and,  in  doing  that,  he  acted  for  and  represented 
all  the  persons  interested  in  the  estate.  The  admission 
implied  that  the  note  had  not  been  paid,  and  that,  by  pay- 
ments made  thereon,  it  had  been  kept  in  life :  and  so,  upon 
the  admisssion  alone,  in  the  absence  of  countervailing  evi- 
dence, fraud  or  collusion,  the  surrogate  was  authorized  to 
find.  But  proof  that  the  indorsements  were  made  at  their 
dates  was  sufficient  to  authorize  the  surrogate  to  find,  and 
required  him,  in  the  absence  of  conflicting  evidence,  to  find, 
that  the  note  had  been  kept  in  life  by  payments  actually 
made.  The  indorsements  were  all  made  while  the  note  was 
in  life,  and  when  it  was  against  the  interest  of  the  holder 
to  make  them  unless  true.  It  matters  not  that  the  last  two 
payments  were  made  after  the  lapse  of  six  years  from  the 
date  and  maturity  of  the  note.  It  is  the  fact  and  that  alone, 
that  it  was  against  the  interest  of  the  holder  to  make  such 
indorsements,  that  makes  them  prima  facie  evidence  of 
payments.    Roseboom  v.  Billington,  17  Johns.  182 ;  Risley 
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V.  Wightman,  13  Hun,  168 ;  Hulbert  v.  Nichol,  20  Hun, 
454. 

4.  It  is  claimed,  on  behalf  of  the  executor,  that  his  evi- 
dence as  to  the  payment  of  $590  to  the  testator  was  improp- 
erly excluded,  and  that  he  was  thus  erroneously  deprived 
of  a  credit  for  that  sum.  The  payment  was  a  personal 
transaction  with  the  testator,  and  hence,  under  section  829 
of  the  Code,  he  was  incompetent  to  prove  it.  We  cannot 
be  certain,  from  an  examination  of  all  the  evidence  that  the 
testator,  by  his  previous  examination  on  behalf  of  the  con- 
testants, had  been  rendered  competent  to  testify  as  to  the 
payment,  and,  in  view  of  the  small  difference  the  allowance 
of  this  credit  would  make  in  the  final  result,  we  are  con- 
strained to  hold  that  the  surrogate-did  not  err  in  reference 
thereto. 

5.  The  executor  claims  that  the  general  term  erred  in 
its  modification  of  the  surrogate's  decree,  and  that  it  should 
have  sent  the  case  back  to  the  surrogate  for  a  rehearing. 
By  the  finding  of  the  surrogate  that  the  executor  was  charge- 
able with  his  note  for  upwards  of  $11,000,  the  estate  of 
the  testator  was  shown  to  be  solvent,  and  there  was  enough 
to  pay  all  the  debts  in  full.  But  when  the  general  term, 
upon  the  claim  of  the  executor,  struck  out  the  note  as  the 
charge  against  him,    the  estate  was  shown  to  be  insolvent, 

•  and  then  it  appeared  that  the  executor  had  made  an  over- 
payment to  one  of  the  creditors,  whom  he  had  paid  in  full. 
In  readjusting  the  account,  the  general  term  disallowed  this 
overpayment,  and  in  this  no  error  was  committed.  Objec- 
tion to  the  overpayment  was  distinctly  made  before  the 
surrogate.  The  general  term  had  power  to  reverse,  affirm, 
or  modify  the  decree  appealed  from.  Code,  §2587.  All 
the  elements  for  the  modification  appeared  in  the  findings  of 
the  surrogate,  and  it  had  the  power  to  render  such  a  judgment 
as  the  surrogate  should  have  entered.  The  only  error  found 
by  the  general  term  was  the  charge  against  the  executor  of 
his  note  for  upwards  of  $11,000,  and  interest,  and  the  only 
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modification  of  the  surrogate's  decree  was  that  made  neces- 
sary by  the  disallowance  of  that  charge,  and  that  modifica- 
tion the  general  term  was  competent  to  make. 

This  case  is  not  without  some  difficulties;  but,  after 
careful  consideration,  we  have  reached  the  conclusion  that 
the  judgment  should  be  affirmed,  without  costs  to  any  party. 

All  concur. 


KA.TE  E.  Shbrby,  as  Adminstratrix,  etc.,  Appellant,  v.  The 
New  York  Central  and  Hudson  River  Railroad 
Company,  Respondent. 

Court  of  Appeals,  January  18,  1887. 
Beyerslng  same  case,  40  Hun,  634,  Mem. 

1.  Negligence,  Contributory. — Though  the  bell  is  not  rung  or  the  whistle 
sounded,  it  is  still  the  duty  of  a  traveler  on  the  street  crossed  by 
the  railroad  to  exercise  due  care  and  diligence  to  discover  whether 
a  train  is  about  to  pass,  and  if  he  fails  to  do  so,  or  if,  seeing  the 
approaching  train,  he  nevertheless  undertalces  to  cross,  he  is 
guilty  of  negligence,  and,  in  either  case,  if  injured,  so  contributes 
to  the  accident  that  he  can  have  no  Just  cause  of  action.  To 
determine  whether  a  complaining  party  is  within  this  rule  of  ex- 
clusion, or  whether  his  conduct  in  a  given  case  is  consistent  with 
reasonable  and  ordinary  care,  is  in  view  of  all  the  circumstances 
surroiitidlng  the  transaction,  msually  a  question  for  the  Jury ;  and 
only  in  exceptional  cases,  when  no  facts  are  in  dispute,  nor  any 
weighing  of  testimony  necessary,  can  the  court  answer  It. 

S.  Same,  NonauU, — Where  it  cannot  be  said,  as  matter  of  law,  what,  a 
prudent  and  reasonable  person  would  have  done  in<  circumstances 
similar  to  those  in  which  the  intestate  was  placed,  a  Jury  alone 
can  determine  what  was  his  duty,  and  how  far  it  was  performed, 
and  the  court  would  err  In  granting  a  nonsuit. 

Action  to  recover  damages  for  alleged  negligence,  causing 
the  death  of  plaintiff's  intestate,  who  was  killed  while  cross- 
ing the  tracks  of  defendant's  road.    Plaintiff  was  nonsuited 
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on  the  trial  on  the  ground  of  contributory  negligence  on  the 
part  of  the  deceased. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  of  the  circuit  granting 
a  nonsuit. 

Orumbt/  ^  Jones^  for  appellant. 

(7.  D,  PreBcott^  for  respondent. 

Danpoeth,  J. — The  learned  counsel  for  the  respondent, 
at  the  opening  of  this  argument,  conceded  that  he  was  bound 
to  assume,  for  all  the  purposes  of  the  case,  that  upon  the 
occasion  in  question  the  defendiant  omitted  to  give  the  stat- 
utory signal  of  its  approach.  It  was  therefore  in  fact  and  in 
law  guilty  of  negligence.  But  although  the  bell  was  not  rung 
or  the  whistle  sounded,  it  was  still  the  duty  of  one  traveling 
on  the  street  crossed  by  the  railroad  to  exercise  due  care 
and  diligence  to  discover  whether  a  train  was  about  to  pass, 
and  if  she  failed  to  do  so,  or  if,  seeing  the  approaching  train, 
she  nevertheless  undertook  to  cross,  she  was  guilty  of  neg- 
ligence, and,  in  either  case,  if  injured,  so  contributed  to  the 
accident  that  she  can  have  no  just  cause  of  action.  To  de- 
termine, however,  whether  a  complaining  party  is  within 
this  rule  of  exclusion,  or  whether  her  conduct  in  a  given  case 
was  consistent  with  reasonable  and  ordinary  care,  all  the 
circumstances  surrounding  th^ransaction  are  to  be  examined. 
Usually,  therefore,  the  question  is  for  the  jury,  and  only  in 
exceptional  cases  can  the  court  answer  it.  The  court  may 
dispose  of  the  case  ;  and  it  is  its  duty  to  do  so  when  no  facts 
are  in  dispute,  or  any  weighing  of  testimony  necessary. 

The  case  before  us  was  disposed  of  by  the  trial  judge  as 
one  of  that  character,  and  the  appeal  questions  the  correct- 
ness of  his  decision.  The  appellant  here  was  plaintiff  in  the 
action .  Her  intestate,  Charlotte  Briggs,  was  struck  and  killed 
by  the  defendant's  locomotive  engine  at  the  railroad  crossing 
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of  Fifth  street,  in  the  village  of  Little  Falls,  between  2  and  3 
o'clock  in  the  afternoon  of  October  4, 1883.  The  railroad  of 
six  tracks  crosses  the  street  upon  a  curve,  but  nearly  at  right 
angles.  It  afforded  protection  by  neither  flagman  nor  gate, 
and^  upon  the  occasion  in  question,  its  train  came  from 
the  west  upon  the  crossing,  out  of  time,  at  the  speed 
of  30  miles  an  hour,  sounding  neither  bell  nor  whistle, 
and,  so  far  as  appears  without  other  warning  of  its  approach. 
Between  Fifth  street  and  the  west  were  various  obstructions 
to  the  view,  a  ledge  of  rocks  separating  two  of  the  tracks 
from  the  other  four,  and  the  fences  of  a  cattle-yard  extend- 
ing up  to  the  west  line  of  Fifth  street.  On  this  occasion 
there  were  also  box  cars  of  the  defendant  upon  a  side  track, 
just  west  of  the  crossing,  and  which  cut  off  the  view  until  the 
wayfarer  had  actually  reached  the  main  track.  The  curve 
was  of  such  a  radius  that  although,  when  on  the  tracks,  a 
person  could,  according  to  her  position,  see  an  approaching 
train  at  a  distance  of  from  580  to  645  feet,  she  could,  under 
the  most  favorable  circumstances,  identify  the  track  ovet 
which  it  moved  at  but  from  400  to  440  feet.  There  was 
much  wind  at  the  time,  and  south  of  the  railroad,  and  in  its 
vicinity,  were  mills  and  factories,  whose  machinery  created 
considerable  noise. 

The  woman  came  along  Fifth  street  to^the  crossing,  passed 
over  two  tracks  and  through  the  intervening  space  by  the 
box  cars  to  the  most  northerly,  or  fourth,  of  the  four  tracks, 
and,  passing  on,  had  reached  No.  1,  or  the  most  southerly, 
when  she  was  struck  and  killed.  In  deciding  the  motion 
for  a  nonsuit  the  court  held  that,  under  the  circumstances 
in  evidence,  it  would  be  a  question  for  the  jury  whether 
"  she  may  not  have  exercised  her  hearing — ^may  not  have 
listened, — and  still  not  have  heard  the  train  ;  that  whether 
she  could  have  seen  the  train  from  the  open  space,  or  from 
the  most  northerly  of  the  four  tracks,  was  also  for  the  jury 
saying  "  upon  the  evidence  here,  the  jury  would  have  a  right 

to  find  that  there  were  box  cars  there,  and  that  her  view 
•  21 
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was  impeded  somewhat  by  those,  so  they  might  find  she 
could  not  see  upon  the  track  until  she  passed  to  the  south- 
erly edge  of  that  siding,  or  stepped  over  the  rail."  Nor  did* 
the  learned  judge  think  that  it  could  be  said  as  matter  of 
law  that  she  did  not  look  while  on  the  railroad  after  passiiig 
the  point  up  to  which  she  could  not  see.  From  that  point 
where  the  view  was  unobstructed  by  the  box  cars  across  the 
road  to  the  rail  of  track  No.  1, — where  she  was  killed, — was 
thirty-two  feet  and  two  inches.  It  was  covered  by  the  de- 
fendant's tracks.  She  was  upon  them,  and  the  alignment  is 
that,  if  she  looked,  she  must  have  seen  the  approaching 
train,  and  during  that  time  had  the  ability  to  save  herself 
by  keeping  ofif  the  track  No.  1.  "I  am  hardly  willing," says 
the  learned  judge,  "  to  say  that,  whether  she  looked  or  not, 
might  not  be  a  question  to  the  jury.  What  I  do  think  is 
that  she  had  no  right  to  pass  over  that  thirty-two  feet  and 
two  inches,  and  go  upon  Jbhat  track,  with  the  train  in  full 
view  coming  towards  her ;  and  when  she  did  it,  she  did  it 
either  from  a  thought  that  she  could  get  over  in  safety 
before  the  train  struck  her,  or  made  a  miscalculation ;  and, 
if  she  did,  that  is  negligence,  because,  when  she  saw  the 
train  coming,  her  duty  was  not  to  attempt  to  get  past  before 
the  train  came,  but  to  wait ; — and,  if  she  took  the  chances, 
she  took  the  chance  of  her  death,  without  holding  the  de- 
fendant liable." 

Upon  this  ground  the  nonsuit  was  granted,  and  upon  this 
ground  the  learned  counsel  for  the  respondent  contends  that 
it  should  be  sustained.  Certainly,  upon  the  evidence  there 
is  no  other.  In  approaching  the  railroad,  and  entering  upon 
its  group  of  tracks,  the  jury  might  well  find  that  the  traveler 
exercised  as  much  diligence  as  a  prudent  person  would  ex- 
ercise under  the  circumstances,  having  regard  for  her  own 
safety  and  fairly  endeavoring  to  perform  her  duty.  This, 
under  the  rulings  of  the  trial  judge,  was  the  law  of  the  case. 
She  undoubtedly  came  into  a  place  of  danger  the  instant  her 
foot  touched  the  road-bed  of  the  defendant ;  but  the  omis- 
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sion  of  the  defeudaut  to  obey  the  law,  and  give  notice  of  the 
running  train,  was  an  assurance  of  safety,  and  that  no  loco- 
motive engine  was  within  80  rods  of  the  place  where  she 
then  lawfully  was.  That  omission  was  not  only  negligence 
and  a  violation  of  a  statutory  duty  on  the  part  of  the  defend- 
ant, but  it  also  bears  upon  the  conduct  of  the  plaintiff,  and 
must  effect  any  estimate  of  the  amount  of  care  she  should 
have  observed.  Nor  did  the  court  hold  that  she  did  not  look 
or  observe  after  reaching  the  tracks.  She  is  charged  with 
having  seen  the  train  before  she  reached  the  track  where 
she  was  killed.  The  evidence  permits  the  inference  that, 
before  reaching  the  middle  of  the  four  tracks,  the  train 
could  not  be  seen,  and  might  not  be  heard,  and,  when  first 
in  view,  that  it  would  be  difficult  to  determine  on  which  of 
the  four  tracks  it  was  moving.  One  L.,  passed  over  the 
same  crossing  just  a  little  ahead  of  Mrs.  Briggs.  He  first 
sa-w  her  as  he  was  going  upon  the  track  from  the  north, 
she  then  being  20  feet  behind  him.  He  passed  completely 
over  the  railroad,  and  reached  the  south  side  of  all  the 
tracks,  when  he  first  heard  the  train  approaching.  He  heard 
the  noise,  but  could  not  see  the  train.  **  After  hearing  the 
train,  and  while  standing  within  four  feet  of  the  first  track," 
he  says,  "I  saw  the  old  lady  between  tracks  two  and  three." 
C,  being  south  of  the  crossing,  saw  her  coming  from  the 
north  towards  and  upon  the  four  tracks.  "Before  going  on 
she  raised  her  head  up."  He  says :  "  As  the  train  rounded 
the  curve  the  old  lady  was  somewhere  between  tracks  two 
and  three,  coming  «outh,  facing  me,"  and  adds :  "  From 
the  point  where  the  old  lady  was  when  the  train  rounded 
the  curve,  the  track  upon  which  a  train  approaching  from 
the  west  is  coming  cannot  be  determined  without  you  are 
familiar  with  the  tracks.  The  track  the  train  is  approach- 
ing on  cannot  be  seen.  I  next,"  he  says,  "  saw  the  old 
lady  between  tracks  one  and  two.  I  then  saw  her  throw 
up  her  head  and  quicken  her  pace.  She  was  coming  to  the 
south.      My  attention  was  called  to  the  train  as  it  came 
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down  between  Fifth  and  Sixth  streets.  It  was  blowing  off 
steam.  I  noticed  the  smoke.  It  was  a  cold,  windy  after- 
noon. The  wind  was  blowing  from  the  west.  From  where 
I  stood  I  could  see  the  steam  and  smoke.  The  wind  blew 
it  to  the  ground  facing  the  engine.  It  blew  it  down  in 
front  of  the  engine.  The  old  lady  at  that  time  was  between 
tracks  one  and  two."  At  that  time,  also,  a  train  was  com- 
ing from  the  east ;  and,  on  the  crossing  just  south  of  the 
railroad,  the  witness  L.,  was  preventing,  with  some  difficulty, 
another  woman,  drawing  a  little  wagon,  from  entering  upon 
the  railroad. 

There  is  other  evidence  bearing  upon  these  circumstances 
and,  in  reviewing  the  propriety  of  a  nonsuit,  the  appellant 
is  entitled  to  have  all  of  it  construed  in  a  manner  most 
favorable  to  her  contention.  Harris  v.  Perry,  89  N.  Y.,  308. 
We  think  it  cannot  properly  be  said,  as  matter  of  law,  that 
the  intestate  was  in  fault.  By  the  sudden  appearance  of  the 
locomotive  she  was  called  upon  to  determine  whether  she 
should  stand  still  or  go  north  or  south, — north  to  retreat,  or 
south  to  get  over  the  tracks.  If,  as  is  assumed,  she  saw  the 
locomotive,  it  may  also  be  inferred  that  she  was  ignorant  as  to 
which  track  it  was  upon.  The  configuration  of  the  tracks, 
the  wind  driving  before  the  locomotive  its  steam  and  smoke, 
might  well  tend  to  disturb  her  judgment.  The  noise  of  the 
mills ;  the  fracas  with  the  woman  whose  course  was  inter- 
rupted ;  the  train  coming  from  the  east ;  even  the  very 
number  of  the  tracks, — might  add  to  her  confusion.  De- 
termine she  must,  and  that  instantly,  between  these  haz- 
ards. It  cannot  be  said,  as  matter  of  law,  what  a  prudent 
and  reasonable  pei*son  would  liave  done  in  circumstances 
similar  to  those  in  which  the  intestate  was  placed.  For 
aught  she  could  see  there  was  possible  danger  in  each  direc- 
tion, and  her  present  position  one  of  jeopardy.  A  jury 
alone  can  determine  what  was  her  duty,  and  how  far  it  was 
performed.  These  things  were  to  be  ascertained  as  facts, 
and  the  principle  embodied  in  the  maxim,   ^^  ad  qtiestiofieM 
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f<i€ti  non  respondent  jvdieea^^^  has  full  application.  Wasmer 
V,  Delaware,  etc.,  R.  Co.,  80  N.  Y.,  218;  Beisiegel  v.  Same, 
84  N.  Y.  622 ;  Greany  v.  Long  Island,  R.  Co.,  101  N.  Y. 
419. 

We  think  the  court  erred  in  taking  the  case  from  the 
jury.  The  judgment  should  therefore  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event. 

(All  concur,  except  Eabl,  J.,  taking  no  part.) 


Edwabd  J.    Eelsey,    Respondent,  v.  James  Sabgent, 

Appellant. 

Court  of  Appeals,  January  25,  18S7. 
AiSrming  same  case,  41  Hun,  637,  Mem. ;  3  N.  T.  St.  Bep.  477. 

1.  Judgment.  Jhtertocuiory, — A  Judgment  entered  at  special  term,  whloh 

makes  a  reference  necessary,  is  not  final,  but  interlocutory. 

2.  Appeal.  Order. — ^Where  an  appeal  Is  taken  to  the  general  term  from 

an  interlocutory  judgment,  and  a  motion  for  a  new  trial  is  made 
at  this  court  as  authorized  by  section  1001  of  the  Code,  and  an 
order  is  entered  affirming  the  judgment  and  denying  the  motion, 
the  portion  of  the  order  which  denies  the  new  trial  is  reviewable 
on  appeal  to  the  court  of  appeals,  but  no  appeal  lies  from  the  part 
of  the  order  which  affirms  the  judgment. 

3.  Same.    Motion  to  diemiee. — ^Where  an  appeal  in  such  case  is  taken 

from  the  whole  order,  a  motion  to  dismiss  the  whole  appeal,  and 
not  the  erroneous  part  only,  should  be  denied,  and  the  respondent 
be  required  to  pay  costs. 

Motion  to  dismiss  an  appeal* 

Theodore  Bacon^  for  the  motion. 

cTl  ^  Q.  Van  Voorhis^  opposed. 

Per  Citbiam. — The  judgment  rendered  at  special  term 
made  a  reference  necessaiy,  therefore  it  was  not  final,  but 
interlocutory.    Barker  v.  White,  58  N.  T.  204. 
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An  appeal,  however,  was  taken  to  the  general  terqi,  and 
upon  exceptions  the  defendant  also  moved  that  court  for  a 
new  trial  under  section  1001  of  the  Code.  The  judgment 
was  affirmed  and  the  motion  for  a  new  trial  denied.  One 
order  embraced  both  decisions,  and  from  the  whole  of  that 
order  the  defendant  appealed. 

So  far  as  the  appeal  affects  the  order  denying  a  new  trial, 
it  was  well  taken  (§  190,  subd.  2 ;  Raynor  v.  Raynor,  94 
N.  Y.  248,  251),  and  as  the  motion  to  dismiss  relates  to  the 
whole  appeal,  and  not  a  part  only,  it  should  be  denied,  and 
as  the  plaintiff  asks  for  too  much,  he  should  pay  costs* 

Motion  denied,  with  910  costs. 

All  concur. 


Adele   StatbS;  Appellant,  v.  Chablbs  J.  Cbomwell, 

Respondent. 


\  • 


Cowrl  of  Appeals,    January  25,  1887. 

Appeal  JMwm, — ^The  court  of  appeals  has  no  jurisdiction  to  compel 
an  appellant  to  attach  to  the  return  copies  of  documents  whether 
they  are  or  are  not  part  of  the  record  of  the  general  term ;  but  if 
they  are,  for  any  reason,  a  part  of  such  record,  a  motion  for  that 
purpose  should  be  made  in  the  court  below. 

Motion  to  compel  the  appellant  to  correct  the  return  to 
the  court  of  appeals  by  adding  thereto  copies  of  certain 
documents,  and  to  serve  copies  of  the  return,  as  so  amended 
upon  the  respondent* 

Q-eorge  Zabriskie^  for  the  motion. 

Samuel  L.  Ghoss^  opposed. 

Per  Curiam. — ^This  is  a  motion  to  compel  the  appellant 
to  correct  the  return  to  this  court  by  adding  thereto  copies 
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of  certain  documents,  and  to  serve  copies  of  the  return  as 
so  amended  upon  the  respondent.  A  complete  answer  to 
the  motion  is  that  the  documents  are  no  part  of  the  record 
in  the  court  below,  and  that  the  record  certified  to  this  court 
is  a  correct  copy  of  that  record.  If  the  documents  should 
be  a  part  of  that  record  for  any  reason,  we  have  no  jurisdic^ 
tion  to  make  them  a  part  thereof ;  but  a  motion  for  that 
purpose  should  be  made  to  the  court  below. 
Motion  denied,  with  f  10  costs. 

All  concur. 


Michael  J.  DsBEiiETH,  Respondent,  v.  Henby  D.  Db 

Gbaff,  et  €d.j  Appellants. 

Court  qf  Appeals.    January  25, 1887. 

Appeal,  Order  cfqglmumoe. — ^An  appeal  to  the  court  of  appeals  cannot 
be  taken  from  an  order  of  the  general  term,  affirming  a  judgment; 
nor  Is  an  appeal  authorized  from  so  much  of  the  order  of  affirmance 
as  affirms  the  order  denying  a  new  trial,  where,  on  appeal  to  the 
general  term  from  a  Judgment  and  from  an  order  denying  a  new 
trial,  both  Judgment  and  order  are  affirmed.  In  such  case,  the 
Judgment  should  be  first  entered  on  such  order,  and  an  appeal 
taken  from  that  Judgment. 

Motion  for  reargument. 

James  M.  Marvin,  for  appellant. 

Nelson  Smith,  for  respondent. 

Feb  Cubiam. — At  a  prior  term  of  this  court  a  motion 
was  made  to  dismiss  the  appeal  in  this  case,  upon  the  ground 
that  it  was  unauthorized;  and  that  motion  was  granted. 
This  is  a  motion  for  a  reargument  of  the  prior  motion.  We 
have  carefully  reconsidered  the  matter,  and  are  of  opinion 
that  no  error  was  committed. 
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The  action  was  tried  before  a  juiy  and  a  verdict  rendered 
in  favor  of  the  plaintiff.  After  the  verdict  the  defendants 
made  a  motion  before  the  trial  judge,  upon  his  mmuted«  for 
a  new  trial ;  and  an  order  was  entered  denying  that  motion. 
Judgment  was  then  entered  in  favor  of  the  plaintiff. 

Thereafter  a  case  containing  exceptions  was  settled  and 
the  defendants  appealed  to  the  general  term  from  the  judg- 
ment and  also  from  the  order  denying  a  new  trial ;  and  the 
general  term  affirmed  both  the  judgment  and  the  order. 
Then,  before  the  entry  of  any  judgment  of  affirmance,  the 
defendants'  attorney  served  a  notice  of  appeal  to  this  court 
from  the  judgment  entered  at  the  trial  term,  and  also  from 
the  order  of  the  general  term  affirming  the  judgment  and 
the  order  denying  the  defendants'  motion  for  a  new  trial. 

The  case  of  Kilmer  v.  Bradley,  80  N.  Y.  630,  is  a  precise 
authority  for  holding  that  the  appeal  to  this  court  from  the 
order  affirming  the  judgment  was  unauthorized.  Such  an 
order  is  simply  an  authority  for  the  entry  of  the  judgment 
of  affirmance.  That  judgment  should  first  be  entered,  and 
an  appeal  brought  from  that. 

But  it  is  claimed  that  the  defendants  had  a  right  to  appeal 
to  the  court  from  the  order  of  the  general  term,  so  far  as  it 
affirmed  the  order  of  the  trial  judge  denying  the  motion  for 
a  new  trial. 

We  think  otherwise.  The  appeal  from  that  portion  of 
the  order  could  bring  no  question  to  this  court  which  was 
not  involved  in  the  affirmance  of  the  judgment.  Upon  such 
an  appeal,  if  we  could  entertain  it,  we  could  review  only  ques- 
tions of  law  raised  upon  the  trial,  and  those  questions  would 
be  involved  upon  an  appeal  from  the  judgment  to  be  entered 
upon  the  order  of  affirmance.  Under  such  circumstances 
an  appeal  from  the  order  affirming  the  order  which  denied 
a  new  trial  would  be  entirely  nugatory.  If  that  order 
should  be  affirmed,  the  defendants  would  still  have  the  right, 
after  entry  of  judgment  of  affirmance,  to  appeal  from  that 
and  try  the  experiment  upon  that  appeal  of  procuring  a  new 
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trial  by  reversal  of  the  judgment.  If  the  appeal  from  the 
order  affirming  the  order  which  denied  the  motion  for  a  new 
trial  shoald  be  successful  the  judgment  would  still  stand, 
affirmed,  unappealed  from,  and  thus  nothing  would  be  gained 
by  the  defendants  if  successful  upon  the  appeal  which  they 
claim  the  right  to  make  without  the  further  interference  of 
the  court. 

To  uphold  such  an  appeal  is  trifling  with  the  forms  of 
law.  Orderly  practice  requires  that  a  judgment  of  affirm- 
ance should  be  entered  and  that  the  appeal  should  be 
taken  from  that ;  hence,  this  is  not  such  an  appeal  from  an 
order  which  grants  or  refuses  a  new  trial  as  is  contemplated 
by  section  190  of  the  Code ;  and, 

The  motion  should  be  denied,  with  $10  costs. 


All  concur. 


The  People  of  the  State  op  New  York,  Appellant,  v. 

Henry  K.  Stevens,  Respondent. 

Cfowiqf  Appedla,  Febmaryl,  1887. 

Reported  below,  38  Hun,  62. 

AppeaL  OrknMuU  law, — ^The  defendant,  on  an  appeal  from  a  oonvictlon 
by  a  Jury  in  a  criminal  case,  is  entitled  to  a  review  of  the  facts, 
and  the  exercise  of  the  discretionary  power  of  the  general  term  of 
the  supreme  court.  Where  the  general  term  puts  its  reversal  in 
such  case  upon  a  question  of  law,  the  court  of  appeals  will  not 
review  the  order,  but  will  remit  the  case  to  the  general  term  to 
enable  it  to  consider  the  questions  of  fact,  and  exercise  its  discre- 
tion. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  reversing  a  judgment  of  the  court  of  sessions  and 
granting  a  new  trial  on  a  conviction  for  grand  larceny,  upon 
grounds  of  error  of  law  and  not  of  fact  or  as  matter  of  discre- 
tion. 
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Geo.  T.  Quinhy^  District  Attorney,  for  appeUaut. 
John  Laughlin^  for  respondent. 

Per  Curiam. —  The  order  of  reversal  states  merely  that 
it  was  made  on  questions  of  law.  It  does  not  state  that  the 
court  has  considered  the  questions  of  fact  or  exercised  the 
discretion  which  the  statute  confers  upon  it.  We  have 
decided  that  this  court  will  not  review  an  order  of  reversal 
in  such  a  case,  unless  it  shows  that  the  court  has  exercised 
its  discretionary  powers.  See  People  v.  Boas,  92  N.  Y.  560- 
664 ;  Same  v.  Conroy,  97  N.  Y.  62-72 ;  Hai-ris  v.  Burdett,  78 
N.  Y.  186.  Although  the  court  in  the  present  case  puts  its 
decision  upon  a  question  of  law,  we  cannot  say  it  would 
not  have  reached  the  same  result  had  it  exercised  its 
discretion,  and  entertained  a  different  opinion  on  the 
question  of  law.  The  prisoner  was  entitled  to  a  review  of 
the  facts,  and  the  exercise  of  the  discretionary  power  of  the 
court,  which  he  might  lose  if  the  csise  should  be  disposed  of 
solely  on  a  question  of  law. 

The  case  should,  therefore,  be  remitted  to  the  general  term 
to  consider  the  questions  of  fact,  and  exercise  its  discretion. 

All  concur. 
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John  N.  Gba  villb  Respondent,  v.  The  New  York  Cen- 
tral AND  Hudson  River.  Railroad  Company,  Ap- 
pellant. 

Cknurt  of  Appeals,  Febrvary  8, 1887. 
Affirming  same  case,  34  Hun,  224. 

1.  Appeal.  By  dtfendant.  Amount  in  controversy, — ^On  an  appeal  by  the 
defendant,  the  matter  in  controversy  in  the  court  of  appeals  is  the 
amount  of  the  judgment  rendered  at  general  term,  and  from  which 
the  appeal  is  taken.  If  this  judgment,  excluding  costs,  is  not  less 
than  $500,  this  court  has  jurisdiction  to  review  It.  Neither  the 
limitation  of  the  amount  demanded  in  the  complaint,  nor  the 
method  by  which  the  referee  ascertained  and  then  made  up  the 
aggregate  of  damages,  is  materiaL 
See  note  at  end  of  case. 

^,  Same.  BypiUxwiiff. — Upon  an  appeal  by  plaintifT  from  a  judgment 
in  such  an  action,  the  sum  for  which  the  complaint  demands  judg- 
ment becomes  material. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
general  term  of  the  supreme  court. 


\  D.  Bamett^  for  the  motion. 

(7.  2>.  Pre%cotty  opposed. 

D ANFORTH,  J. — The  plaintiff  sues  for  injuries  to  personal 
property  caused  by  defendant's  negligence,  and  after  issue 
joined,  was  upon  trial  before  a  referee  awarded  $400,  with 
$156  interest,  making  a  total  of  $556,  and  for  this  sum 
judgment  was  ordered  in  his  favor.  The  record  shows  that 
judgment  was  so  entered.  ^^  Damages  $556  and  $857.44  costs 
and  disbursements.''  UpoH  appeal  to  the  general  term  it 
was  affirmed,  and  from  the  judgment  of  affirmance,  the 
defendant  appealed  to  this  court.  The  plaintiff  moves  to 
dismiss  the  appeal  upon  the  ground  as  stated  in  the  notice 
of  motion  *^  that  the  amount  in  controversy  in  this  action  is 
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less  than  $500."  This  contention  is  put  upon  the  complaint^ 
which  alleges  damages  only  to  the  amount  of  $400,  and 
demands  judgment  accordingly.  But  neither  this  limitation, 
nor  the  method  by  which  the  referee  ascertained  and  then 
made  up  the  aggregate  of  damages  is  material.  The  matter 
in  controversy  in  this  court  upon  the  defendant's  appeal  is 
the  amount  of  the  judgment  as  rendered,  and  from  which 
the  appeal  is  taken.  Brown  v.  Sigourney,  72  N.  Y.  122. 
And  if  that,  excluding  costs,  is  not  less  than  $500,  we  have 
jurisdiction  to  review  it.  A  different  rule  restricts  the 
plaintiff.  Upon  an  appeal  by  him  from  a  judgment  in  such 
an  action,  the  sum  for  which  the  complaint  demands  judg- 
ment becomes  material.  Code,  §  191,  subd.  3.  But  the 
provision  of  the  Code  which  makes  it  so  has  no  application 
here. 

The  motion  should  be  denied,  with  $10  costs. 


All  concur. 


PoixT  ON  "  Mattkr  in  Controversy**  as  employed  in  §  191  or 

THE  Code. 

The  term  is  found  only  in  subdivision  3  of  said  section,  which,  with  the 
last  clause  of  the  section  reads  as  follows  : 

Subd.  8  §191.  An  appeal  can  not  be  taken  from  a  judgment,  or  from  an 
order  granting  or  refusing  a  new  trial,  except  in  an  action  or  special  pro- 
ceeding affecting  the  title  to  real  property,  or  an  interest  therein,  if  the 
matter  in  controversy,  excluding  costs,  is  less  than  five  hundred  dollars; 
unless  the  court  below,  by  an  order  made  at  the  general  term  which  ren- 
dered the  determination,  or  at  the  next  general  term  after  judgment  is  en- 
tered thereupon,  allows  the  appeal,  on  the  ground  that  a  question  of  law 
is  Involved,  which  ought  to  be  reviewed  by  court  of  appeals. 

If  an  appeal  is  taken,  by  the  plaintiff,  from  a  judgment  rendered  in  an 
action  not  foimded  upon  a  contract,  the  sum  for  which  the  complaint 
demands  judgment,  or,  if  the  action  is  to  recover  one  or  more  chattels,  the 
value  of  the  chattels,  as  stated  in  the  complaint,  is  deemed  to  be  the 
amount  of  the  matter  in  controversy,  within  the  last  subdivision,  unless 
defendant  has  interposed  a  counterclaim  ;  in  which  case  the  counterclaim 
must  be  included,  in  determining  the  amount  in  controversy. 

Construction, — In  Butterfield  v,  Rudde,  68  N.  Y.  489,  a  judgment  was 
perfected  below  in  favor  of  plaintiff,  upon  the  verdict  of  a  jury,  for  $269.49 
damages,  besides  costs.     The  judgment  was  affirmed  on  appeal  to  the 
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general  term,  and  from  tlie  Judgment  of  affirmance,  an  appeal  was  taken 
by  defendant  to  the  court  of  appeals.  A  motion  was  made  to  dismiss  the 
appeal.  The  appeal  Is  sought  to  be  sustained  upon  the  ground  that  chap. 
322  of  the  laws  of  1874  does  not  embrace  it;  and  that  the  judgment, 
although  less  than  $500,  exclusive  of  costs,  was  simply  a  judgment  of 
affirmance,  and  that  the  statute  applies,  in  terms,  only  to  judgments  grant- 
ing or  refusing  a  new  trial.  And  it  was  held  that  this  construction  resulted 
from  a  misreading  of  th%  statute;  and  that  the  words  '*  granting  or  refusing 
a  new  trial*'  relate  to  the  word  '^  order  "  only,  and  not  to  **  judgment." 
It  is  the  same  as  though  the  words  ^'from  any''  before  Judgment  were 
repeated  before  order. 

Demand  in  complaint. — The  amount  demanded  in  the  complaint  is,  by 
§191  of  the  Code,  made  controlling  only  in  actions  not  founded  on  contract 
for  the  reason  that  in  actions  ex  contractu^  the  facts  alleged  in  the  complaint 
may  show  that  the  plaintiff,  if  successful,  would  not  be,  in  law,  entitled  ta 
recover  as  laige  a  sum  as  he  demands  as  damages.  The  distinction  is  not 
made  upon  the  theory  that  he  may,  in  an  action  on  contract,  recover  more 
than  he  demands  in  his  complaint.  Van  Gelder  v.  Van  Gelder,  81  N.  Y. 
128. 

In  Zoeller  v.  Riley,  1  How.  K.  S.  525,  an  action  was  brought  for  the 
conversion  of  property  alleged  to  be  worth  $500,  for  which  sum  the  com- 
plaint demanded  judgment;  but  on  the  trial  the  only  evidence  as  to  value 
was  that  the  property  was  worth  about  $300.  The  complaint  was 
dismissed,  and  plaintiff  appealed  to  the  general  term  of  the  city  court  of 
Brooklyn,  and  from  an  affirmance  of  the  judgment  there,  to  the  court  of 
appeals.  The  defendant  moved  to  dismiss  the  appeal  on  the  ground  that 
the  matter  in  controversy  was  the  value  of  the  chattel,  and  as  that  was  less 
than  $500,  the  judgment  was  not  appealable  to  the  court  of  appeals.  But 
the  appellant  claimed  that  the  value  of  the  chattel  as  alleged  in  the  com- 
plaint, and  for  which  judgment  was  demanded,  was  the  matter  in  contro- 
versy within  subd.  8,  of  §191  of  the  Code  Civ.  Pro.,  and  that  the  testimony 
on  the  trial  could  not  be  considered  in  fixing  the  amount  in  controversy. 
And  it  was  held  that,  as  the  action  was  not  founded  upon  contract,  the 
sum  for  which  the  complaint  demanded  judgment  was  deemed  to  be  the 
amount  of  the  matter  In  controversy  within  the  meaning  of  §  191  of  the 
Code,  though  the  proof  given  upon  the  trial  showed  that  the  plaintiff's 
damages  were  less  than  $500. 

In  King  v,  Galvln,  62  N.  Y.  238,  an  action  was  brought  for  the  wrong- 
ful taking  of  goods  described  in  a  schedule  annexed  to  the  complaint,  and 
the  amount  of  damages  demanded  was  $1,700.  The  plaintiffs,  by  their 
own  stipulation,  withdrew  from  the  controversy  their  demand  for  a  portion 
of  the  goods  mentioned  in  the  complaint,  which  was  conceded  to  be  the 
principal  part  of  the  property  originally  in  controversy;  and  in  case  of  a 
new  trial,  all  they  could  possibly  recover  for  would  be  the  residue,  and  Its 
value  is  all  that  is  now  in  controversy  and  is  less  than  $200. 
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The  judgment  was  for  the  defendant ;  and  the  sum  demanded  in  the 
complaint,  in  the  absence  of  any  modification  of  such  demand,  would,  for 
the  purposes  of  an  api>eal,  have  been  deemed  the  amount  in  controversy  in 
the  action. 

But  it  was  held  tliat  the  amount  claimed  in  the  complaint  was  no  longer 
any  guide  for  ascertaining  the  amount  in  controveray;  that  the  parties 
have,  by  their  own  stipulation,  deprived  it  of  its  efficacy  for  this  purposet 
and  rendered  a  reference  to  it  contemplated  by  the^act  of  May  2,  1874  use- 
less ;  and  that  the  provision  of  this  act  is  not  applicable  where  the  parties 
have  by  stipulation  modified  or  reduced  the  demand  contained  in  the  com.- 
plaint. 

In  Eolts  V,  The  State  of  New  York,  Court  of  Appeals,  Second  Division 
January  81,  1800,  the  plaintiff,  in  December,  1878,  duly  presented  his  claim 
to  the  canal  appraisers,  and  not  having  been  heard  or  determined,  it  was 
^transferred  under  chap.  205,  1883  to  the  board  of  claims,  who  awarded 
$213.50,  but  could  have  awarded  a  just  claim  of  $501,  and  it  was  held  that 
the  court  of  appeals  would  direct  a  rehearing  of  the  claim. 

How  amount  in  controversy  determined. — In  Campbell  v.  Mandeville, 
110  N.  Y.  628,  an  action  was  brought  to  foreclose  a  mechanic's  lien,  and 
the  complaint  alleged  the  balance  due  of  $588.96.  The  answer  denied  any 
indebtedness  and  set  up  a  counterclaim  of  $100.  The  defendants  offered  to 
allow  judgment  for  $240.55.  The  trial  court  reduced  the  plaintiff's  claim 
from  588.06  to  $493.39  which,  with  interest  added,  amounted  to  $511.66. 
The  matter  in  controversy  between  the  parties  was  not  the  right  of  plaint- 
iff to  recover  at  all,  but  as  to  the  amoimt  of  the  recovery.  The  defendants 
appealed  to  the  general  term,  and  from  a  judgment  of  affirmance  there,  to 
the  court  of  appeals.  And  it  was  held  by  the  latter  court  that  in  determ- 
ining as  to  whether  the  matter  in  controversy  in  an  action  is  $500  or  over, 
within  the  meaning  of  §191  of  the  Code,  resort  may  be  had  to  the  proceed- 
ing and  evidence  appearing  in  the  record  as  well  as  to  the  pleadings,  and 
that  the  judgment  was  not  reviewable  in  the  court  of  appeals. 

In  Roosevelt  tj.  Linkert,  67  N.  Y.  447,  an  action  was  commenced  to  re- 
cover a  balance  of  $997.52,  alleged  to  be  due  plaintiff  for  services.  The  de- 
fendant alleged,  in  his  answer,  certain  counterclaims  amounting  to  $1 ,322.32. 
The  action  was  tried  before  a  referee,  who  fonnd  the  value  of  plaintiff's 
services  to  be  the  sum  of  $1,303.34,  of  which  he  had  been  paid  the  sum  of 
$:320.50,  leaving  a  balance  of  $982.84  due;  and  he  found  the  counterclaims 
to  amoimt  to  $595.50,  and  the  balance  due  plaintiff,  after  deducting  the 
counterclaims,  $387.34.  For  the  latter  sum,  with  interest,  amoimting 
to  $412.29,  he  ordered  judgment,  and  judgment  was  entered,  in  favor  of 
the  plaintiff.  The  defendant  appealed  to  the  general  term,  and  from 
the  judgment  of  affirmance  there,  to  the  court  of  appeals.  A  motion  to 
dismiss  was  made  by  the  plaintiff  on  the  ground  that  the  judgment,  ex- 
clusive of  cost,  does  not  exceed  $500.  And  it  was  held  that,  if  either  the 
judgment  or  the  subject  matter  in  controversy  does  not  exceed  $500,  there 
can  be  no  appeal  to  the  court  of  appeals.    If  the  judgment  is  for  the  re- 
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covery  of  an  amount  of  money,  to  give  the  right  of  appeal,  it  most,  in  all 
cases,  exceed  $500.  When  the  action  is  not  one  affecting  the  title  to  real 
estate  or  an  Interest  therein,  and  there  is  no  judgment  for  money,  then  the 
subject  matter  in  controversy  must  exceed  the  above  an\ount.  To  ascer- 
tain the  amount  of  the  subject  matter  in  controversy,  in  such  cases,  the 
pleadings  will  not  alone  be  looked  to,  but  the  whole  case,  to  see  what  the 
real  controversy  is  and  the  amount  of  it,  except  in  the  single  case,  viz.,  *Mn 
actions  not  foimded  upon  contract,  when  the  judgment  appealed  from  is 
for  the  defendant,  the  amount  claimed  in  the  complaint  shall  be  deemed 
the  amount  of  the  subject  matter  of  the  controversy.** 

Judgment.— In  McMillan  v.  Cronin,  75  N.  Y.  474,  it  was  held  that,  where 
it  appears  that  the  amount  of  the  recovery  is  less  thau  $500,  no  appeal  lies 
to  the  court  of  appeals  from  the  judgment  of  the  general  term. 

In  Petrie  v.  Adams,  71  K.  Y.  79,  an  action  was  brought  to  foreclose  a 
mortgage  executed  to  the  plaintiffs  for  the  sum  of  $1,100,  and  Interest. 
Defendant  held  a  judgment  against  the  mortgagor  for  the  sum  of  $132.05, 
prior  in  date  to  the  mortgage.  Plaintiffs  asked  for  a  judgment  adjudging 
that  the  lien  of  the  judgment  was  subsequent  and  subordinate  to  that  of 
the  mortgage.  The  defendant  answered,  and  the  only  question  in  contro- 
versy was  as  to  the  priority  of  the  lien s.  The  special  term  decided  in  favor  of 
the  plaintiffs  for  the  full  amount  of  the  mortgage ;  but  the  general  term  held 
that  only  $500  of  plaintiffs*  mortgage  was  entitled  to  a  preference  over  the 
judgment  and  directed  that  the  judgment  below  be  modified  accordingly. 
33oth  parties  appealed  from  this  judgment  to  the  court  of  appeals.  And  it 
was  held  that  the  amount  in  controversy  was  the  amount  due  on  the  judg- 
mei|^,  and  that,  as  this  was  less  then  $500,  the  judgment  below  was  not  ap- 
pealable. If  the  plaintiffs  succeed  in  their  apx>eal  and  the  judgment  is 
postponed  to  the  entire  mortgage,  the  defendant  may  not  be  able  to  collect 
his  judgment  from  the  mortgaged  premises;  and  if  the  defendant  succeeds 
In  his  appeal,  and  the  judgment  is  given  a  priority  in  payment  to  the  mort- 
gage, the  plaintiffs  may,  to  the  amount  of  the  judgment  be  deprived  of  the 
benefit  of  the  mortgage. 

In  The  People  ex  rel.  Wright  v,  Willard,  110  N.  Y.,  662,  an  action  in  the 
nature  of  quo  warranto  was  brought  by  the  attorney-general  to  oust  the 
defendant  from  the  oflftce  of  trustee  of  the  village  of  NorthviUe,  county  of 
Fulton,  in  which  office  it  is  claimed  he  had  unlawfully  intruded,  and  there- 
from had  excluded  the  relator.  The  relief  demanded  was  for  judgment  of 
ouster  against  the  defendant  and  also  for  restoration  of  the  relator  to  the 
office;  no  other  relief  aside  from  costs  was  demanded.  The  action  was 
tried  by  the  court  without  a  jury,  and  the  trial  resulted  in  a  judgment,  ad- 
judging the  relator  to  be  entitled  to  the  office,  and  that  the  defendant  was 
not  entitled  thereto,  and  giving  costs  against  him.  From  that  judgment, 
the  defendant  apx)ealed  to  the  general  term,  which  reversed  the  judgment 
and  dismissed  the  complaint,  with  costs.  The  plaintiff  then  appealed  to 
tbc.  court  of  appeals.    No  order  was  obtained  from  the  general  term  allow- 
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ing  the  appeal,  and  a  motion  was  nuule  to  dismiss  the  appeal  upon  the 
ground  that  the  matter  in  controversy  was  less  than  $  600.  It  appeared  that 
a  tnistee.  of  NorthviUe  is  not  entitled  to  any  compensation  or  salary,  that 
there  are  no  perquisites  connected  with  the  office,  and  that  no  pecnniaiy 
consideration  is  involved  in  this  controversy.  And  it  was  held  that  the 
case  was  brought  within  subd.  3  of  §  191  of  the  Code,  and  that,  as  the  matter 
in  controversy  was  less  than  $500,  the  Judgment  was  not  appealable.  The 
language  of  this  subdivision  is  broad  and  sweeping,  and  absc^utely  forbids 
an  appeal  to  the  court  of  appeals  from  any  judgment,  if  the  matter  in  con- 
troversy, excluding  costs,  is  less  than  $500,  unless  the  action  is  one  affect- 
ing the  title  to  real  property,  or  some  interest  therein;  and  the  further 
provision  that  the  general  term  may  make  an  order  allowing  the  appeal  is 
intended  to  provide,  besides  cases  where  the  pecuniary  value  in  controversy 
is  less  than  $500,  for  those  involving  important  public  or  private  interests 
which  cannot  be  measured  by  any  pecuniary  standard. 

If  it  had  been  made  to  appear  that  the  relator  had  suffered  damages 
amounting  to  $500  by  his  exclusion  from  office,  or  that  he  would  be  entitled 
to  recover  such  damages  in  an  action  under  §  1058  of  the  Code,  the  appeal, 
it  seems,  would  be  authorized. 

In  Davidson  o.  Alfaro,  80  N.  Y.  660,  an  equitable  action  was  brought 
to  compel  the  setoff  of  a  judgment  obtained  in  favor  of  the  defendants 
against  the  plaintiffs,  against  a  claim  in  favor  of  the  plaintiffs  against  the 
defendants.  The  trial  court,  as  conclusion  of  law,  held  that  the  plaint- 
iffs were  entitled  to  an  equitable  set-off  of  their  claim,  but  only  against  so 
much  of  the  judgment  against  them  as  was  for  the  amount  of  the  verdict, 
to-wit:  $500.  The  judgment  of  the  special  term  was  affirmed,  and  <yoss- 
appeals  were  taken  from  the  judgment  of  the  general  term  to  the  court  of 
appeals.  And  the  court  held  that  it  had  not  jurisdiction  to  hear  the  plaint- 
iffs* appeal,  on  the  ground  that  the  contest  raised  in  the  general  term  by 
their  appeal  was  for  less  than  $500,  as  they  claim  that  the  judgment  should 
have  been  for  more  than  $500,  but  not  more  than  that  amoimt  by  the  sum 
of  $.500.  The  amount  contested  in  the  general  term  will  determine  whether 
the  court  of  appeals  has  jurisdiction.  See  Brown  v,  Sigoumey,  72  N.  Y. 
122;  King  tj.  Galvin,  62  Id.  238. 

In  Brown  r.  Sigoumey,  ante,  the  judgment  appealed  from  was  entered 
for  $583.84  damages,  and  $107.49  costs  and  disbursements.  An  item  of 
$140.50  entered  into  the  amount  of  $583.84  damages,  for  which  the  judg- 
ment was  entered.  As  to  this  item,  no  contest  has  been  made  by  the  de- 
fendant, since  the  jury  rendered  their  verdict.  The  only  controversy  since 
then  has  been  as  to  the  other  part  of  the  judgment.  This  does  not,  though 
the  judgment  does,  amount  to  $500.  And  it  was  held  that  the  judgment 
was  not  appealable  to  the  court  of  appeals  and  that  this  court  had  no  juris- 
diction to  review  it.  If  the  amount  in  controversy,  exclusive  of  costs,  is 
less  than  $500,  an  appeal  does  not  lie,  whatever  may  be  the  amount  at  which 
the  judgment  is  docketed.    See  Pennie  v.  Life  Ins.  Co.,  67  K.  Y.  278; 


GKAVILLE  t;.  N,  Y.  0-  &  H.  R.  R.  R.  CO.     837 


Point  on  **  Matter  in  Controversy. 


f» 


Rooseyelt  6.  Linkert,  ante.  It  is  tme  that  the  answer  in  this  case  raised 
an  isBue  as  to  the  item  of  f  140.50,  also,  and  that  that  item  was  in  contro- 
Tcrsy  at  the  drcoit,  up  to  the  submission  of  the  case  to  the  Jury.  The  court 
speaks  of  the  controversy,  in  Pennie  v.  Life  Ins.  Co.,  antCy  as  it  was  at  the 
circuit.  But  here  the  court  deals  with  the  controversy  as  it  was  after  the 
circuit;  but  the  result  is  the  same.  The  appeal  to  the  court  of  appeals  is 
from  the  judgment  of  the  general  term,  and  the  amount  in  controversy  there 
as  to  which  an  appeal  is  sought,  is  the  criterion  of  the  jurisdiction  of  the 
former  court. 

In  Granville  v.  The  N.  Y.  C.  A  H.  K.  R.  Co.,  104  N.  Y.  674,  an  action  was 
brought  for  injuries  caused  by  the  defendant's  negligence,  and  the  plaintiff, 
after  issue  joined,  was,  upon  a  trial  before  a  referee,  awarded  $400,  with 
f  156  interest,  making  a  total  of  $.556,  and  for  this  sum  judgment  was 
ordered  in  his  favor.  Upon  appeal  to  the  general  term,  the  judgment  was 
affirmed,  and,  from  the  judgment  of  affirmance,  the  defendant  appealed  to 
the  court  of  appeals.  The  plaintiff  moved  to  dismiss  the  appeal  upon  the 
ground  that  the  amount  in  controversy  in  the  action  was  less  than  $500. 
This  contention  was  put  upon  the  complaint  which  alleged  damages  only 
to  the  amount  of  $400,  and  demanded  judgment  accordingly.  And  it  was 
held  that  neither  this  Umitatiou,  nor  the  method  by  which  the  referee  as- 
certained and  then  made  up  the  aggregate  of  damages,  was  material.  The 
matter  In  oontroversy  in  this  court  upon  the  defendant's  appeal,  was  the 
amount  of  the  judgment  as  rendered,  and  from  which  the  appeal  was 
taken.  See  Brown  v.  Sigourney,  72  N.  Y.  122;  and  if  that,  excluding 
costs,  was  not  less  than  $500,  this  court  has  jurisdiction  to  review  it.  But 
a  different  rule  restricts  the  plaintiff.  Upon  an  appeal  by  him  from  a 
Judgment  in  such  an  action,  the  sum  for  which  the  complaint  demands 
judgment  becomes  material.  Subd.  8,  §  191,  Code  Civ.  Pro.  But  the 
provision  of  the  Code  which  makes  it  so,  has  no  application  in  this  case. 
Graville  v.  N.  Y.  C.  <fe  H.  R.  R.  R  Co.,  ante. 

Counterclaim.  In  Cass  v.  Higanbotam,  Court  of  Appeals,  1885,  it  was 
held  that  a  counterclaim  exceeding  $500  will  give  jurisdiction  to  the  court 
of  appeals,  on  appeal  from  a  judgment  of  the  general  term,  although  the 
cause  of  action  is  less  than  that  amount. 

In  Reed  v.  Trowbridge,  106  N.  Y.  657,  the  amount  In  controversy  was 
the  sum  of  $1,465.47,  which  the  jury  allowed  to  the  plaintiff.  His  right 
to  receive  that  sum  was  strenuously  disputed  and  resisted  by  the  defendant. 
The  jury  gave  the  plaintiff  a  verdict  of  $200,47;  but  this  balance  was 
reached,  by  applying  in  diminution  of  the  $1,465.47,  an  undisputed 
counterclaim  of  the  defendant,  amounting  to  the  sum  of  $1,265;  but  for 
the  allowance  by  the  jury  of  the  $1,465.47,  the  defendant  woidd  have  had 
judgment  for  his  counterclaim.  And  it  was  held  that  the  matter  in  con- 
troversy, under  §  101  of  the  Code,  was  more  than  $500,  and  that  the  case 
was  appealable  to  the  court  of  appeals. 

Wiley  V.  Brigham,  81  N.  Y.  13,  plaintiff  sought  to  recover  the  sum  of 
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$630.60,  as  the  balance  due  him  upon  yarious  mattera.  The  defendant, 
after  denying  many  of  the  allegations  of  the  complain^  and  alleging  pay- 
ments, expressly  admitted  that  he  was  indebted  to  the  plaintiff  in  the  sum 
of  $230.89,  over  and  above  all  payments,  off-sets  and  counterclaims.  Dur- 
ing the  progress  of  the  trial,  the  defendant  asked  the  referee  to  be  allowed 
to  amend  his  answer  by  alleging  therein  a  counterclaim  for  $700,  which 
was  denied  on  the  ground,  in  substance,  that  the  facts  offered  to  be  pleaded 
would  not  constitute  a  counterclaim.  The  referee  reported  in  favor  of 
the  plaintiff,  and  the  defendant  appealed  from  the  judgment  entered 
thereon  to  the  general  term,  and  from  the  judgment  of  affirmance  there, 
to  the  court  of  appeals. 

Under  §  191,  Code,  Civ.  Pro.,  if  the  counterclaim  had  been  alleged  in 
the  answer  and  put  in  issue  by  a  reply,  the  amount  in  controversy  would 
have  been  more  than  $500,  and  the  judgment  would  have  been  appealable 
to  the  court  of  appeals.  But  in  this  case  the  counterclaim  was  not  alleged 
in  the  answer,  and  hence  it  was  not  in  controversy  in  the  action,  whether 
the  referee  placed,  or  did  not  place,  his  refusal  to  allow  the  amendment 
upon  an  erroneous  view  of  the  law.  The  amendment  did  not  become  a 
counterclaim  in  the  action  unless  it  appeared  in  the  answer.  Any  other 
view  of  the  law  would  enable  a  defendant  to  bring  a  case  within  the  juris- 
diction  of  the  coiu*t  of  appeals,  by  a  simple  offer  to  amend  his  answer  by 
alleging  a  counterclaim,  and  the  effect  would  be  the  same,  no  matter  iii>on 
what  ground  the  amendment  was  refused.  The  actual  amount  in  contro- 
versy must  be  determined  by  the  pleadings  as  they  actually  exist. 

In  Pennie  o.  Tlie  Cont.  Life  Ins.  Co.,  ante^  an  action  was  brought  upon 
an  endowment  policy  for  $1,000.  The  answer  admitted  the  liability  and  set 
up  a  counterclaim  for  loans  amounting  to  $204.41.  A  verdict  was  directed 
at  the  circuit  for  $1,083,  and  the  defendant's  exceptions  ordered  to  be 
heard  at  general  term  in  the  first  instance.  The  general  term  ordered 
judgment  for  the  plaintiff  for  $795.59,  from  which  the  plaintiff  appealed 
to  the  court  of  appeals,  and  the  question  before  this  court  was,  whether  it 
was  appealable  under  cliap.  322  of  the  laws  of  1874.  And  the  court  held 
that  the  object  of  the  act  was  to  limit  appeals  to  amounts  in  controversy 
exceeding  $500;  that,  although  the  judgment  exceeded  $500,  yet  the  sum 
in  controversy  was  considerably  less  than  that  amount;  and  that  the  only 
controversy  in  the  case  was  whether  the  counterclaim  of  about  $200  should 
be  allowed.  Ordinarily,  the  amount  of  the  judgment  is  in  controversy; 
but  in  this  case  it  was  not,  for  the  amount  of  the  judgmei^t  was  not  con- 
tested; the  only  contest  was,  whether  the  judgment  should  be  increased 
about  $200. 

Interest—In  Josuez  r.  Conner,  75  N.  Y.  176,  an  appeal  by  the  plaintiff 
was  taken  from  a  judgment  of  the  general  term  of  the  N.  Y.  Common 
Pleas,  affirming  a  judgment  of  the  trial  court,  dismissing  the  plaintifTs 
complaint,  to  the  court  of  appeals.  The  action  was  commenced  February, 
19,  1877,  the  judgment  of  dismissal  was  entered  October  25, 1877,  and  the 
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appeal  to  the  general  term  was  taken  Decmber  3,  1877.  The  plaintiff  de- 
manded judgment  for  ^414.30,  with  interest,  from  January  15,  1875,  be- 
sides costs.  No  order  of  the  general  term,  allowing  an  appeal  to  the  court 
of  appeals  has  in  this  case  been  made.  And  it  was  held  that,  in  determin- 
ing the  question  of  appealability,  the  statute  furnishes  the  rule  of  decision. 
It  declares  that  the  sum  for  which  the  complaint  demands  judgment,  shall 
be  deemed  to  be  the  amount  of  the  matter  In  controversy.  In  this  case, 
this  sum  is  less  than  $500,  whether  reference  is  made  to  the  time  of  the 
commencement  of  the  action  the  trial,  or  the  first  appeal.  The  time  of 
the  commencement  of  the  action,  is  that  which  is  to  govern,  and  the  in- 
terest subsequently  accruing  cannot  be  taken  into  account,  in  determining 
whether  the  plaintiifs  demand  amounts  to  $500,  though  the  case  is  one 
where  allowance  of  interest  to  the  time  of  the  trial  is  the  ordinary  incident 
of  a  recovery. 

When  the  action  is  for  the  recovery  of  chattels  and  the  appeal  is  by  the 
plaintiff,  the  value  of  the  chattels,  as  stated  in  the  complaint,  is,  by  §  191, 
made  the  test  of  appealability,  though  Interest  by  way  of  damages  for  the 
detention  is  usually  allowed,  if  the  plaintiff  succeeds  in  the  action. 

The  court  of  appeals  has  held,  under  the  statute  of  1874,  that,  where  the 
right  of  appeal  depended  upon  the  amount  of  the  judgment,  interest  which 
accrued  after  its  rendition  could  not  be  added  to  make  the  requisite 
amount.    See  Produce  Bank  v,  Morton,  67  N.  Y.  199. 

The  rule  that  the  amount  claimed  in  the  complaint,  and  due  according 
to  the  plaintiff's  claim  at  the  commencement  of  the  action,  should  govern 
in  determining  his  right  of  appeal,  is  clear  and  definite,  and  in  harmony 
with  the  general  principle  upon  which  the  statute  is  founded,  that  litigar- 
tions  in  small  causes  should  terminate  with  the  appeal  to  the  general  term. 

In  Produce  Bank  v.  Morton,  ante,  the  judgment  was  entered  July  21, 
1875,  and  the  sum  directed  to  be  paid  to.  the  plaintiff  for  principal  and 
interest  amounted  to  only  $491.20.  This  judgment  is  all  that  the  ap- 
pellant has  at  stake.  A  new  trial  was  ordered,  and  an  appeal  taken 
from  said  order  to  the  court  of  appeals,  the  object  of  which  appeal  was, 
by  the  reversal  of  that  order,  to  restore  the  judgment.  And  it  was 
held  that,  in  such  a  case,  the  amount  of  the  judgment,  when  entered, 
must  govern  the  question  of  appealability,  and  that  interest  ac- 
cruing after  its  rendition  cannot  be  added  for  the  purpose  of 
bringing  it  up  to  the  requisite  amount.  The  act  of  1874  prohibited  an 
appeal  from  an  order  granting  a  new  trial,  where  the  amount  of  the 
judgment  or  subject  matter  in  controversy  does  not  exceed  $500.  In 
appeals  from  orders  granting  or  refusing  a  new  trial,  where  judgment 
has  been  rendered  for  a  specific  amount,  that  must  be  the  test.  Where 
there  is  no  judgment,  or  it  is  not  for  a  specific  sum,  the  value  of  the 
subject  matter  in  controversy  must  be  ascertained. 

In  Van  Oelder  v.  Van  Gelder,  ante^  the  complaint  demanded  judgment 
for  the  sum  of  $100  for  money  had  and  received,  with  interest  from  May 
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4,  1875.  The  action  was  commenced  on  May  6,  1875.  Judgment  was 
rendered  for  the  defendant  at  special  term  July  21,  1877,  and  affirmed  at 
genera]  term  September  30, 1878.  Under  the  pleadings,  plaintiff  could 
recover  only  $400  with  interest  from  May  4,  1875,  amounting  together 
at  the  commencement  of  the  action  and  even  down  to  September 
30,  1878,  to  less  than  $500;  but  he  claims  the  facts  proved  show  him 
entitled  to  interest  from  1869.  No  amendment  was  made  or  applied  for. 
And  it  was  held  that,  if  the  matter  in  controversy  did  not,  at  the  time  of 
the  rendition  of  the  judgment,  amount  to  $600  or  more,  an  appeal  from 
that  judgment  could  not  be  taken  to  the  court  of  appeals  without  special 
leave.  Interest  accruing  after  judgment  cannot  be  added  to  make  the 
cases  appealable  to  this  court.  Produce  Bank  v.  Morton,  anJte.  And  in 
Josuez  V.  Conner,  ante,  it  was  held  that  the  amount  due  at  the  com- 
mencement of  the  action  according  to  the  claim  in  the  complaint  is  to 
govern. 

In  Ryan  v.  Waule,*  68  N.  T.  57,  an  action  was  brought  ±<x  slander,  and 
a  verdict  for  $500  was  rendered  for  plaintiff  on  trial  on  April  7,  1874. 
Judgment  for  this  amount,  together  with  costs  and  disbursements,  was 
X>erfected  April,  11,  1874.  The  judgment  was  affirmed  on  appeal  to  the 
general  term,  and  perfected  July  31,  1875,  from  which  defendant  appealed 
to  the  court  of  appeals.  No  order,  as  prescribed  by  chap.  822,  Laws  of 
1874,  was  granted  by  the  general  term.  And  it  was  held  that  the  amount 
of  the  judgment,  without  reference  to  the  interest  which  attaches  to  it 
immediately  upon  its  recovery,  is  made  the  test  of  its  appealability  to  this 
court  by  chap.  322  of  the  act  of  1874.  The  interest  which  accrues  as  in- 
cidental to  the  recovery  constitutes  no  part  of  the  judgment.  Whatever 
damages  the  law  may  give  for  withholding  the  debt  or  not  paying  the 
judgment,  the  amount  of  the  judgment  is  the  same,  and  that  is  the  amomit 
in  controversy  under  the  statute. 

And  it  was  further  held  in  this  case  that  the  fact  that  the  judgment  was 
rendered  before  the  passage  of  the  act  of  1874  does  not  take  the  case  out 
of  its  operation.  The  right  of  appeal  is  one  of  the  remedies  at  all  times 
within  the  control  and  discretion  of  the  legislature. 

Real  Estate,— Im  Korris  o.  Nesbit,  Court  of  Appeals,  October  21,  1890, 
a  mechanic's  lien  for  $419.20  was  foreclosed,  and  it  was  held  that  the 
amount  in  controversy  fell  below  the  sum  specified  by  $191  fit  the  Code  as 
condition  of  the  right  to  have  a  further  review  by  the  court  o^f  appeals,  and 
that  the  judgment  was  not,  therefore,  appealable  to  this  court  ^ 

Nor  does  the  action  affect  the  title  to  real  property,  or  an  intenest  there- 
in, within  the  sense  in  which  that  language  is  to  be  taken,  and  in  which 
it  has  been  construed  in  the  court  of  appeals.  See  Wheeler  v.  Scofield,  67 
N.  T.  311;  Nichols  «.  Voorhis,  74  Id.  28;  Trevett  tj.  Barnes,  110  Id.  SCO. 
No  action  can  be  deemed  to  affect  the  title  to  real  estate  merely  because  it 
relates  to  real  estate.  Whether  it  is  brought*f or  an  injury  to  real  property, 
or  to  enforce  the  collection  of  a  claim  thereout,  it  is  not  included  in  the 
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category  of  actions  which  have  for  their  object  the  determination  of  title. 
The  judgment  in  an  action  to  foreclose  a  mechanic's  lien  cannot  cliange 
the  title  to  real  estate,  or  be  conclusive  evidence  against  the  true  owner. 
Its  effect  is  simply  to  collect  the  plaintiffs  money  demand  out  of  real 
estate. 

In  Nichols  v.  Voorhis,  antCy  an  action  was  brought  to  vacate  and  set 
aside  an  assessment  of  $435.  94  upon  certain  lands  of  plaintiff  for  a  high- 
way improvement  as  a  cloud  on  title,  and  to  restrain  the  enforcement 
thereof.  The  defendants  separately  demm-red  to  the  complaint,  and  the 
demurrer  was  sustained.  From  the  judgment  entered  upon  the  order  sus- 
taining the  demurrer,  the  plaintiff  appealed  to  the  general  term,  where 
the  judgment  was  reversed .  From  this  judgment  of  reversal,  the  defendants 
appealed  to  the  court  of  appeals.  A  motion  was  made  to  dismiss  the  appeal. 
And  it  was  held  that  this  case  was  not  appealable  to  this  court,  for  the 
reason  that  the  amount  in  controversy  is  less  than  $500. 

Unless  the  action  is  one  affecting  the  title  to  real  property,  or  an  interest 
therein,  the  appeal  is  unauthorized,  where  the  amount  -complained  of  is 
less  than  $500.  It  is  not  sufficient  that  the  action  relates  to  real  property 
or  in  some  way  affects  it;  it  must  itself  affect  the  title  or  an  interest 
therein.  An  action  to  recover  the  possession  of  real  property,  or  to  set 
aside  or  compel  a  conveyance  thereof,  or  for  the  partition  thereof,  is  of  the 
latter  description.  An  action  for  an  injury  thereto  or  to  foreclose  a  lien 
thereon,  is  of  the  former  description.  See  Wheeler  v.  Scofield,  ante.  The 
action  in  Nichols  v.  Yoorhis,  ante,  was  not  an  action  to  impose  an  assess- 
ment, but  to  have  one  declared  void.  The  sole  object  was  to  procure  an 
adjudication  that  an  assessment,  which  is  an  apparent  lien  upon  real 
property,  is  not  a  lien.  The  action  did  not  affect,  destroy,  determine  or 
change  any  title. 

The  final  judgment  in  such  an  action  declares  the  assessment  to  be  void, 
but  in  no  way  affects  the  title  to  real  property  or  an  interest  therein.  If  it 
declares  the  assessment  to  be  valid,  the  same  is  true,  because  the  validity 
of  the  assessment  is  then  due,  not  to  the  judgment,  but  to  the  proceedings 
in  which  it  was  imposed. 

In  Rogers  ».  The  Village  of  Sandy  Hill,  W  N.  Y.  63«,  an  action  was 
brought  to  vacate  an  assessment  and  to  restrain  its  collection.  The  amount 
of  the  assessment  was  $218.70.  On  appeal  to  the  court  of  appeals,  it  was 
held  that  the  action  did  not  affect  the  title  to  real  property,  or  an  interest 
therein;  and  that  the  court,  therefore,  had  no  jurisdiction  to  hear  this 
appeal  under  §§  190  and  191  of  the  Code.  See  also  Nichols  v.  Voorhis, 
ante  ;  Wheeler  v.  Scofield,  ante  ;  Petrie  r.  Adams,  ante ;  Scully  v.  Sanders, 
77  Id.  598. 

In  Trebettv.  Barnes,  ante,  an  action  was  brought  to  recover  damages  by 
reason  of  injuries  inflicted  by  defendant  upon  a  certain  dam,  which  the 
plaintiffs  alleged,  in  one  count  of  their  complaint,  that  they  were  owners 
of  in  fee,  and  alleged  in  another,  that  they  had  the  right  to  use  the  waters 
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in  a  certain  creek,  and  that  the  defendant  negligently  and  unnecessarily 
flooded  the  stream  and  washed  out  and  destroyed  the  plaintiffs  dam,  etc. 
The  defendants  took  issue  in  their  answer  upon  the  question  of  ownership 
of  the  dam  and  the  right  to  use  the  waters  of  the  creek,  and  denied  any 
negligence,  etc.,  hut  set  up  no  title  in  themselves.  The  verdict  was  for 
$400  damages,  and  judgment  was  entered  for  that  sum,  with  costs,  and, 
upon  affirmance  hy  the  general  term,  the  defendants  api>ealed  to  the  court 
of  appeals.  And  it  was  held  that  the  appeal  must  he  dismissed  for  lack  of 
jurisdiction  In  this  court  to  hear  the  same.  By  subd.  3  of  §  101  of  the 
Code,  an  appeal  involving  less  than  $500,  exclusive  of  costs,  cannot  be 
taken  to  the  court  of  appeals,  except  in  an  action  or  special  proceeding 
affecting  the  title  to  real  property,  or  an  interest  therein,  unless  upon  con- 
ditions not  complied  with  in  this  case.  It  Ls  not  enough  that  the  action 
relates  to  real  property  or  in  some  way  affects  it,  it  must  itself  affect  the 
title  or  some  interest  therein;  Nichols  r.  Voorhis,  ante ;  Scully  v.  Sanders, 
ante ;  but  this  judgment  does  neither.  That  the  judgment  may  conclude 
the  defendants  upon  the  question  of  the  title  being  in  the  plaintiffs.  Is  no 
answer  to  the  court's  lack  of  jurisdiction,  for  within  the  meaning  of  the 
Code  ux)on  this  subject,  it  cannot  be  said  to  affect  the  title  of  the  real 
estate  in  such  an  action  as  the  present,  where  the  defendants  make  no 
claim  to  any  title,  but  simply  assert  that  it  exists  in  a  third  party  with 
whom  they  are  not  in  privity;  in  such  case,  the  title  remains  wholly 
imaffected  by  the  judgment. 

In  Scully  V,  Sanders,  ante,  an  action  of  trespass  was  brought  against  de- 
fendant for  wrongfully  entering  in  and  upon  plaintiff's  lots,  and  then  and 
there  damaging  and  destroying  certain  lumber,  and  disturbing  plaintiff  in 
the  possession  of  the  lots.  The  answer  admitted  the  entry,  and  alleged 
that  defendant  took  possession  and  inclosed  the  lots  with  a  fence,  and  that 
he  has  since  been  in  possession;  but  denied  that  he  entered  or  held  pos- 
session wrongfully,  and  denied  all  the  allegations  of  the  complaint  not  ad- 
mitted. Neither  party,  upon  the  trial,  proved  title  to  the  lots  ;  but  both 
gave  some  evidence  as  to  possession.  The  jury  rendered  a  verdict  for 
plaintiff  for  $100.  And  it  was  held  that  the  judgment  did  not  affect  the 
title  to  real  estate,  and  was  not  reviewable,  on  this  groxmd,  in  the  court  of 
appeals. 

In  Knapp  v.  Deyo,  108  N.  T.  518,  the  complaint  set  out  a  cause  of  action, 
arising  from  services,  performed  by  plaiAtiff  for  defendant  during  a  x>eriod 
of  about  six  years,  aggregating  the  sum  of  $2,705.95,  admitted  payments 
thereon  to  the  amount  of  $2,047,  and  demanded  judgment  for  the  balancer 
of  $658,95.  The  answer  admitted  an  indebtedness  to  the  amoimt  of  $420, 
by  denying  that  it  exceeded  that  amount,  thus  leaving  the  matter  in  con- 
troversy $238,95.  And  it  was  held  that  the  case  did  not  come  within  the 
exception  to  the  rule,  as  the  title  to  real  property  was  not  affected,  and  no 
appeal  to  the  court  of  appeals  had  been  authorized  by  the  order  of  the 
general  term;  and  that  therefore,  the  question  was  to  be  determined  solely 
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by  the  amount  in  controversy.  This  is  held  to  mean  the  amount  in  con- 
troversy before  the  tribunal  from  which  the  appeal  is  taken  to  the  court  of 
appeals.  To  determine  this  amount,  resort  may  be  bad,  not  only  to  the 
pleadings,  but  also  to  the  proceedings  and  evidence  appearing  in  the  record 
of  the  trial.  See  King  v.  Galvin,  ante  ;  Roosevelt  o.  Linkert,  ante ;  Brown 
V.  Sigoumey,  anie.  Where  the  amount  is  less  than  $500  as  appears,  not 
only  from  the  pleadings,  but  also  from  the  evidence  and  offer  of  judgment, 
the  judgment  is  not  appealable,  to  th6  court  of  appeals. 

In  Warren  v.  Wilder,  114  N.  Y.  209,  an  action  was  brought  to  set  aside 
a  deed  and  to  compel  a  conveyance,  and  it  was  held  that  the  action  was 
one  affecting  the  title  to  real  property,  withi^  the  meaning  of  subd.  3, 
§  191,  Code  Civ.  Pro.,  limiting  appeals  to  the  court  of  appeals,  and,  there- 
fore, the  order  of  the  general  term  granting  a  new  trial,  was  reviewable  in 
this  court,  although  the  judgment  represented  by  plaintiff  was  less  than 
$500. 

In  Gretman  v.  IngersoU,  117  N.  Y.  75,  an  action  was  brought  by  plaintiff 
against  defendant,  and  the  relief  demanded  in  the  complaint  was  that  a 
judgment  for  about  $150,  which  had  been  recovered  by  defendant  against 
the  plaintiff,  be  satisfied,  and  that  the  defendant  be  for  ever  restrained 
from  selling  any  of  the  plaintiff's  property  by  virtue  thereof.  Subsequently, 
by  virtue  of  an  execution  issued  upon  the  judgment,  and  while  this  action 
was  pending,  the  sheriff  sold  real  estate  of  the  plaintiff  worth  about  $1,000, 
and,  in  pursuance  of  that  sale,  a  deed  was  afterward  given  to  the  pur- 
chaser ;  and  the  latter  was  made  a  party  defendant  and  served  with  a 
supplemental  complaint,  in  which  judgment  was  demanded  that  the  sale 
be  set  aside,  etc.  The  defendants  answered,  and  the  cause  was  referred 
to  a  referee  who  found  that  defendant's  judgment  was  valid,  the  sale 
regular,  the  purchaser's  title  good,  and  dismissed  the  complaint.  Plaintiff 
appealed  to  the  general  term  where  the  judgment  was  affirmed,  and  then 
appealed  to  the  court  of  appeals.  A  motion  was  made  to  dismiss  the 
appeal  ui>on  the  ground  that  it  was  imauthorized  by  the  Code,  and  that 
this  court  had  no  jurisdiction  to  entertain  the  same.  And  it  was  held  that 
when  the  action  was  originally  commenced,  as  defendant's  judgment  was 
simply  a  lien  upon  the  land,  it  did  not  affect  the  title  to  real  property  or 
any  interest  therein;  and,  as  the  matter  in  controversy  was  less  than  $500, 
an  appeal  could  not  have  been  taken  to  this  court  from  any  judgment 
entered  in  the  action;  but  that,  before  the  original  action  came  to  trial,  the 
plaintiff  was  divested,  by  the  sale,  of  the  title  to  land  worth  $1,000  and 
that  the  title  to  that  land  came  in  controversy;  and  that,  under  such 
circumstances,  it  cannot  be  said  that  the  action  does  not  affect  the  title  to 
real  property,  or  an  interest  therein,  within  the  meaning  of  §  191  of  the 
Code. 

In  Wheeler  v.  Scofield,  ante^  it  was  held  that  an  action  to  foreclose  a 
mechanic's  lien  is  not  an  action  affecting  the  title  to  real  estate  or  an  in- 
terest therein,  within  the  meaning  of  the  amendment  of  1874  to  §  11  of  the 
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former  Code,  and  that  a  judgment  in  snch  an  action  for  less  than  $500  is 
nof  appealable  to  the  court  of  appeals.  An  action  to  foreclose  a  mortgage 
is  not,  within  the  meaning  of  that  act,  an  action  affecting  the  title  to  real 
estate,  or  an  interest  therein,  and  the  same  must  be  true  of  an  action  to 
foreclose  a  lien  under  the  lien  laws.  Such  an  action  is  simply  to  enforce 
the  collection  of  a  money  demand  out  of  real  estate,  and  no  more  affects  the 
title  than  the  attempt  to  enforce  the  collection  of  any  debt  againsts  the 
debtor's  estate.  The  real  estate  may  be  taken,  but  the  action  itself  does 
not  affect,  determine  or  change  any  title. 

In  Powers  v.  The  City  of  Yonkers,  114  N.  T.  145,  the  defendant  entered 
into  a  contract  with  the  city  of  Yonkers  for  improving  one  of  its  streets. 
Some  of  the  work  done  by  the  contractor,  which  was  imperfect,  was  taken 
down  and  rebuilt,  but  no  notice  had  been  given  by  the  city  to  the  con- 
tractor to  take  down  and  rebuild  or  otherwise  change  any  of  the  work 
which  he  had  done.  In  an  action  to  foreclose  a  mechanic's  lien  upon  the 
moneys  unpaid,  the  city  claimed  to  set-off  the  amoimt  expended  in  com- 
pleting the  contract.  Some  of  the  lienors  who  were  made  defendants,  and 
the  amoimt  of  whose  respective  liens  was  less  than  $500,  claimed  that  as 
against  them  no  appeal  to  the  court  of  appeals  could  be  taken  from  the 
judgment.  And  it  was  held  that  the  matter  in  controversy  is  the  amomit 
due  the  contractor  from  the  city,  as  that  must  be  established  before  any 
lien  upon  it  can  be  enforced.  By  the  judgment  appealed  from,  it  is  first 
adjudged  that  the  sum  of  $2,454.92  is  due  from  the  city  to  the  contractor, 
under  the  contract,  and  then  $1,803.01  thereof  are  distributed  among  seven 
persons  holding  liens,  which  range  in  amount  from  $40.37  to  $1,190.40, 
while  the  remainder  is  awarded  to  the  contractor;  and  as  the  amount  due 
the  contractor  from  the  city  exceeds  $500  the  judgment  is  appealable. 
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Bbssib  J.  CxTMHiNO,  by  Guardian^  etc.,  Respondent  v.  Thb 
Bbooklyn  City  Railboad  Company,  Appellant. 

Court  of  Appeals,  Februarys,  1887. 
Affirming  same  case,  38  Hun,  362. 

NegUffence.  Street  crossmg, — ^In  an  action  for  an  Injury  caused  by  the 
alleged  negligence  of  a  railway  company,  which  ran  trains  drawn 
by  a  dummy  engine  through  the  streets  of  a  city,  the  stopping  of 
its  cai's  so  as  to  wholly  obstruct  the  street  and  prevent  the  plaint- 
iff thereby  from  seeing  a  train  coming  behind  such  cars,  until  the 
same  was  actually  upon  her,  was  a  fact  proper  to  be  submitted 
to  the  jury  upon  the  question  whether  the  defendant  was  guilty 
of  negligence  in  the  running  or  management  of  its  trains. 

2.  Same.  Mother  of  ckUd. — Where,  in  an  action  to  recover  damages  for 
injuries  sustained  by  a  child  of  tender  years,  who  was  struclc  by  a 
train  when  passing  along  a  public  street  where  it  was  crossed  by  a 
railroad  track,  she  was  not  guilty-  of  any  negligence,  but  acted  in 
all  she  did  with  ordinary  care,  it  was  entirely  Immaterial  that  her 
mother  was  guilty  of  negligence  in  permitting  her  to  be  at  large ; 
and  the  admission  of  incompetent  evidence  to  excuse  such  negli- 
gence on  the  mother's  part  was  not  ground  for  reversal. 

8.  ijvidenux, — It  seems  that  evidence  that  the  mother  was  unable  to 
hire  any  servant  or  person  to  aid  her  in  looking  after  the  child, 
is  not  competent  to  rebut  proof  of  negligence  on  her  part,  even 
were  such  claim  of  imputed  negligence  material. 

4.  Charge,  Duty  of  counsel. — ^Where  the  fair  import  of  a  charge,  taken 
as  a  whole,  is  in  accordance  with  the  law,  but  there  Is  a  doubt  as 
to  the  meaning  thereof,  and  a  possibility  of  the  language  being 
construed  too  broadly  by  the  jury,  it  is  the  duty  of  the  complain- 
ing party  to  call  the  attention  of  the  court  to  the  real  error,  and 
not  simply  take  a  general  exception. 

Action  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff,  alleged  to  have  been  cause  by  defendant's  neg- 
ligence. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  in  favor  of  the 
plaintiff. 


346    GUMMING  ».  BROOKLYN  CITY  R.  R.  CO. 

Opinion  of  the  Court,  by  Psokham,  J. 
Morris  ^  Pearsall^  for  appellant. 
B.  F.  Tracy  and  Carpenter  ^  Roderick^  for  respondent. 

Peckham,  J. — The  defendant  operates  a  railroad  from 
the  City  of  Brooklyn  to  Fort  Hamilton  and  runs  its  cars  by 
means  of  a  dummy  engine.  Its  tracks  are  laid  through 
Third  Avenue,  which  runs  about  north  and  south  where  it 
crosses  Thirty-ninth  Street  at  right  angles. 

There  was  enough  proved  to  make  it  proper  to  submit  to 
the  jury  the  question  of  the  negligence  of  the  defendant. 
The  injury  occurred  on  the  tenth  of  September,  1888,  in  the 
afternoon.  Evidence  was  given  that  one  train  of  two  cars 
drawn  by  a  dummy  had  come  up  on  the  east  track  on  its  way 
to  Brooklyn,  and  had  stopped  at  Thirty-ninth  street  for  a 
moment  or  two,  the  dummy  reaching  somewhat  beyond  the 
north  crossing  of  the  street,  while  the  rear  end  of  the  rear 
car  was  still  some  17  or  18  feet  south  of  the  south  cross- 
walk ;  thus  totally  obstructing  the  passage  on  both  cross 
walks  at  Thirty-ninth  street.  The  plaintiff  was  standing 
on  the  curb-stone  near  the  south-east  corner  of  the  avenue 
and  the  street,  waiting  for  the  train  to  proceed  on  its  way 
to  Brooklyn ;  and  just  about  the  time  the  train  started  she 
left  the  sidewalk,  and  commenced  to  cross  the  street  towards 
the  west,  and  arrived  at  where  the  up-train  was  passing  at 
about  the  time  the  rear  end  of  the  second  car  was  passing 
over  the  crossing,  so  that  she  left  the  north  flag-stone  of  the 
cross-walk,  and  stepped  to  the  south  one,  and  passed  to  the 
rear  of  the  car,  and  went  towards  the  west  or  down  track, 
and  just  as  she  stepped  towards  it  she  was  struck  by  the 
dummy,  drawing  a  train  coming  from  Brooklyn,  and  which 
she  could  not  see  until  she  stepped  from  behind  the  train 
going  to  Brooklyu.  There  was  an  ordinance  of  the  city  put 
in  evidence  which  provided  that  "  cars  stopping  at  a  street 
intersection  shall  stop  at  the  further  walk  thereof,  so  that 
the  cars  shall  not  when  stopped  interfere  with  the  travel  on 
cross-streets."     The  train  from  the  north  came  down,  mak- 
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ing  no  noise  by  either  bell  or  whistle,  and  was  going  very 
slowly  in  order  to  stop  at  the  Thirty-ninth  street  crossing. 
The  crossing  at  this  place  was  very  much  used,  there  being 
perhaps  no  other  street  along  the  route  as  much  occupied 
as  that.  To  stop  its  cars  so  as  to  wholly  obstruct  the  street, 
the  effect  of  which  was  to  prevent  persons  in  the  situation 
of  the  plaintiff  from  seeing  any  train  coming  from  Brooklyn 
until  the  same  was  actually  upon  them,  was  certainly  a  fact 
proper  to  be  submitted  to  a  jury  upon  the  question  of 
whether  the  defendant  was  guilty  of  negligence  in  the  run- 
ning .or  management  of  its  trains. 

The  defendant  claimed  that  the  mother  of  the  plaintiff 
was  guilty  of  negligence  in  permitting  the  child  to  be  at 
large,  and  that,  as  the  child  was  but  five  years  of  age,  aiid 
non  suijurisy  this  negligence  of  the  mother  was  imputable 
to  the  child,  and  she  could  not,  therefore,  recover.  To 
rebut  this  claim  of  negligence,  the  plaintiff  proved  that  the 
mother  was  unable  to  hire  any  servant  or  pei'son  to  aid  l>er 
in  looking  after  the  child,  and  hence  it  was  claimed  that, 
as  negligence  is  to  be  proved  or  disproved  from  all  the  sur- 
rounding circumstances,  this  evidence  of  inability  was 
proper.  We  are  not  prepared  to  sustain  the  correctness  of 
the  ruling  which  admitted  this  evidence ;  but  it  was  ad- 
dressed to  the  point  of  showing  that  the  mother  was  not 
under  the  circumstances  guilty  of  negligence,  and  such  fact 
is  eutii-ely  immaterial  if  the  child  heraelf  was  guilty  of  none. 
Ihl  V.  Railroad,  47  N.  Y.  317.  No  facts  were  proved  which 
showed  any  negligence  on  the  part  of  the  plaintiff.  She 
was  on  a  public  street,  and  about  to  cross  it,  and  waited  for 
one  train  to  pass  the  cross-walk  on  which  she  was.  The 
street  was  a  crowded  one,  and  she  natui*ally  desired  to  get 
acrosirit  as  soon  as  she  reasonably  could,  and  thus  get  out 
of  danger  from  the  carts,  wagons,  and  other  vehicles  in  such 
street.  As  the  car  reaches  her  cross-walk  she  steps  from  one 
stone  to  the  other,  and  passes  to  the  rear,  for  the  purpose  of 
crossing,  and  is  struck  by  the  other  dummy  before  she  has 


348    GUMMING  v.  BROOKLYN  CITY  R.  R.  CO. 


Opinion  of  the  Court,  by  Pxokham,  J. 


even  got  upon  the  track.  In  all  this  she  acted  as  any  one 
might  who  was  taking  ordinary  care,  and  who  was  desirous 
of  getting  across  a  crowded  street  over  a  somewhat  danger* 
ous  crossing  as  soon  as  conveniently  it  could  be  done. 

The  greatest  difficulty  in  the  plaintiffs  case,  lies  in  the 
charge  of  the  learned  judge.  He  said  to  the  jury  that  if 
they  found  defendant  ^^  omitted  precautions  which  they 
should  have  adopted  in  order  to  prevent  injury  to  people  on 
this  highway,  then  they  are  responsible.*'  Again  he  said 
that  ^4t  is  for  you  to  say,  under  the  circumstances,  whether 
or  not  the  defendants  should  have  adopted  other  precau- 
tions at  this  place  than  those  which  they  did  observe." 

If  the  court  by  this  charge  submitted  the  question  to  the 
jury  to  say  in  a  general  way  what  precautions  should  have 
been  adopted  by  defendant  to  prevent  injury  to  the  people 
on  the  street,  it  undoubtedly  was  an  error.  Under  such  a 
charge  the  jury  might  find  a  flagman  was  a  proper  precau- 
tion, or  gates,  or  that  a  man  should  run  in  front  of  the  cars, 
or  anything  else  which  should  commend  itself  to  the  judg- 
ment of  the  jury.  Sucli  has  been  held  not  to  be  the  measure 
of  liability  of  a  corporation  in  the  situation  of  defendant. 
Beiseigel  v.  N.  Y.  C.  R.  R.  Co.,  40  N.  Y.  9 ;  Dyer  v.  E.  R. 
Co.,  71  id.  228;  Houghkirk  v.  D.  &  H.  C.  Co.,  92  id.  219. 

We  think,  however,  that  such  is  not  the  fair  import  of 
the  charge,  taken  as  a  whole.  The  judge  commenced  his 
charge  upon  this  subject  by  saying  that  the  defendant  had  a 
right  to  operate  its  railroad  over  the  street  in  question.  The 
context  shows  he  meant  by  this  nothing  more  than  that  the 
defendant  had  a  right  to  run  its  cars  over  the  street ;  for,  he 
continues  by  saying,  that  while  a  pedestrian  or  person  in  a 
vehicle  can  avoid  the  railroad,  the  engine  and  cars,  on  the  con* 
trary,  are  confined  to  the  track ;  they  must  run  upon  that  and 
they  cannot  turn  to  the  right  or  to  the  left.  Still,  on  the 
same  subject,  the  judge  continues  and  states  that  the  railroad 
company,  while  bound  to  operate  its  road  so  as  not  to  injure 
anybody,  yet  it  was  only  bound  to  exercise  ordinary  care. 
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and  if  careful,  and  still  an  accident  happened,  the  defendant 
would  not  be  liable.  Then  he  adds  the  part  objected  to, 
that  if  on  the  contrary  you  find  they  omitted  precautions 
which  they  should  have  adopted,  in  order  to  prevent  injury 
to  people  upon  this  highway,  then  they  are  responsible. 

The  duty  of  the  company  as  laid  down  by  the  judge  in 
this  sentence,  seems  clearly  to  be  confined  to  the  ^^  operation 
of  its  railroad,"  and  we  have  seen  that  in  using  such  expres- 
sion the  judge  meant  only  to  say  that  in  running  its  cars,  or 
in  their  management,  the  defendant  need  only  use  ordinary 
care,  but  that  if  thus  running  or  managing  its  cars  it  omitted 
precautions,  which,  in  the  use  f  o  ordinary  care  it  should  have 
adopted  in  order  to  prevent  this  injury,  then  it  was  liable. 

The  other  portion  of  the  charge  relates  to  the  ffelure  to 
£ound  the  whistle  or  ring  the  bell.  The  charge  was  explicit 
that  there  was  no  statutory  duty  to  do  either,  but  it  left  it 
to  the  jury  to  say  whether,  under  all  circumstances,  they 
should  have  adopted  some  other  precautions  than  those  they 
observed  regarding  the  running  of  the  train.  We  put  the 
last  condition  in  for  the  reason  already  given  that  the  judge 
used  the  expression  "  operate  their  railroad "  as  meaning, 
under  the  circumstances,  run  their  cars ;  and  with  reference 
to  this  portion  of  the  charge  it  is  still  more  apparent  that 
we  are  right  in  such  interpretation,  for,  after  using  that  ex- 
pression, the  judge  continues  with  language  as  to  the  pro- 
priety, or  the  reverse,  of  sounding  a  whistle  or  ringing  a  bell 
in  such  a  thoroughfare,  which  only  applies  to  the  manner  of 
running  the  cars,  and  not  in  the  least  to  the  necessity  for  a 
flagman,  or  gates  or  anything  of  that  nature.  And  it  is 
thus  perfectly  apparent  that,  the  question  submitted  in* 
reality  to  the  jury  was  as  to  the  lack  of  any  precautions 
which  ordinary  prudence  would  dictate  regarding  the  run- 
ning of  the  cars  oi'  trains  of  the  defendant. 

If  this  interpretation  of  the  meaning  of  the  charge  be 
the  true  one,  the  exception  fails.  If  there  be  a  doubt  as  to 
the  meaning  thereof  in  that  particular,  we  think  that  con- 
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sidering  the  language  used,  the  whole  spirit  of  the  charge 
and  the  context,  that  the  defendant  should  have  not  alone 
excepted  generally,  but  should  have  gone  far  enough  to  call 
the  attention  of  the  court  to  the  real  error  complained  of, 
viz.,  that  possibly  the  language  might  be  construed  too 
broadly  and  as  meaning  that  the  precautions  to  be  observed 
related  to  the  whole  general  manner  of  conducting  the  busi- 
ness of  the  railroad,  and  might  be  thought  to  include  the 
absence  of  a  flagman  or  of  gates  at  the  crossing,  even  though 
in  the  actual  running  of  the  train  there  was  no  negligence. 

In  this  case  we  do  not  mean  to  go  one  step  beyond  the 
well  settled  piinciples  which  have  been  adopted  and  fre- 
quently announced  by  this  court.  We  simply  say  that  the 
fair  import  of  the  charge,  taken  as  a  whole,  is  in  accordance 
with  such  principles. 

The  defendant  excepted  to  the  refusal  of  the  judge  to 
charge  that  the  ordinance  put  in  evidence  related  to  raih-oads 
operated  with  horse-power,  and  not  to  those  operated  with 
steam-power.  We  think  there  was  no  error  in  such  refusal. 
The  other  sections  of  such  ordinance  showed  remedies  ap- 
plicable to  railroads  operated  by  horse-power ;  but  they  do 
not  control  the  express  language  of  the  section  in  question, 
which  is  broad  enough  to  cover  the  case  of  a  railroad  oper- 
ated by  steam.  In  addition  to  that,  the  place  for  stopping 
cars,  as  provided  in  the  ordinance,  would  commend  itself  to 
the  good  sense  and  judgment  of  every  one ;  and  even  if 
there  were  no  such  ordinance,  the  failure  of  the  defendant 
to  operate  its  train  in  accordance  with  such  a  principle  might 
fairly  be  submitted  to  a  jury  upon  the  question  of  its  neg- 
ligence in  the  management  and  operation  of  its  trains. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo  and  Eael.,  JJ.,  not  voting. 
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In  the  Matter  of  the  Application  of  the  Watbb  Commis- 
sioners OF  Amsterdam,  to  acquire  title  to  lands  of 
John  Chalmers,  et  al. 

Court  (^Afpedla,  February  11, 1887. 

Bevereing  same  matter,  86  Hun,  584. 

Oo6iH. — ^The  words  **  with  costs  '*  in  an  order  of  reversal  or  ai&nnanoe 
in  the  court  of  appeals,  in  a  case  where  the  allowance  of  costs  is 
discretionary,  mean  costs  in  that  court  only. 
See  note  at  end  of  case. 

M.  L.  Stover^  for  appellants. 

John  M.  Carroll^  for  respondents. 

Per  Curiam. — In  the  case  of  Sisters  of  Charity  v.  Kelly, 
68  N.  Y.  628,  we  construed  the  words  "  with  costs,"  in  an 
order  of  reversal  or  affirmance  in  this  court,  in  a  case  where 
the  allowance  of  costs  is  discretionary,  as  meaniog  costs  in 
this  court  only.  The  case  of  Murtha  v.  Curley,  92  N.  Y. 
859,  was  one  where  the  prevailing  party  was  entitled  to 
costs  as  of  course,  and  the  decision  was  placed  upon  that 
ground.  The  rule  we  established  in  Sisters  of  Charity  w. 
Kelly,  has  been  followed  since  the  decision  of  that  case,  un- 
less by  inadvertence.  The  reversal  on  the  original  appeal 
in  this  case  was  ^^  with  costs,"  and,  as  construed,  entitled 
the  appellant  to  costs  in  this  court  only.  If  the  appellant 
deemed  himself  aggrieved,  his  remedy  was  to  apply  to  this 
court  for  an  amendment  of  the  order.  The  order  of  the 
general  and  special  terms  should  therefore  be  reversed,  and 
the  taxation  by  the  clerk  affirmed.  But,  as  the  appellant 
may  have  been  misled  by  a  remark  in  the  opinion  in  Murtha 
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V.  Cuiiey»  as  published  in  8  Civ.  Proc.  R.  266,  but  in- 
tentionally omitted  in  the  opinion  as  published  in  the  re- 
gular series,  we  think  the  reversal  should  be  without  costs 

All  concur. 

KOTE  ON  THB  EFFECT  OF  THE  OBDEB  OB  MEMOBAKnUU  WHEBEBT  THE 

AfpeliiAte  Gotjbt  Awabds  Ck)ST8  ON  Gbanting  a  New  Tbiaii. 

There  is  a  conflict  in  tlie  cases  as  to  the  meaning  and  effect  of  the 
terms  "  with  costs  to  abide  the  event ; "  or,  <*  with  costs  to  appellant 
to  abide  the  event ; "  or,  reversed  *'  with  costs,"  as  used  in  the  order 
of  the  appellate  courts  awarding  costs,  under  section  3238  and  3239  of 
the  Code  of  Civil  Procedure. 

The  said  sections  read  as  follows : 

§  3238.  Upon  an  appeal  from  the  final  Judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows : 

1.  In  an  action  specified  in  §  3228  of  this  act,  the  respondent  is  en* 
titled  to  costs  upon  the  affirmance,  and  the  appellant  upon  the  rever- 
sal, of  the  judgment  appealed  from ;  except  that,  where  a  new  trial  is 
directed,  costs  may  be  awarded  to  either  party,  absolutely  or  to  abide 
the  event,  in  the  discretion  of  the  coiirt. 

2.  In  every  other  action,  and  also  where  the  final  judgment  appealed 
from  is  affirmed  in  part,  and  reversed  in  part,  costs  may  be  awarded 
In  Uke  manner,  in  the  discretion  of  the  court. 

§  3239.  Upon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court  ajid  may  be 
awarded  absolutely,  or  to  abide  the  event,  except  as  follows : 

1.  Where  the  appeal  is  taken  from  an  order,  granting  or  refusing  a 
new  trial,  and  the  decision  upon  the  appeal  refuses  a  new  trial,  the 
respondent  is  entitled,  of  course,  to  the  costs  of  the  appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  new  trial, 
and  an  appeal  is  also  taken  from  the  judgment  rendered  upon  the  trial, 
neither  party  is  entitled  to  the  costs  of  the  appeal  from  the  order. 

Where  a  new  trial  is  ordered  by  the  appellate  court  on  an  appeal 
from  a  judgment,  or  from  an  order  granting  or  refusing  a  new  trial, 
costs  are  necessarily  awarded,  but  some  difference  of  practice  or 
usage  exists  as  to  the  exercise  of  judicial  discretion  in  granting  them, 
whether  absolutely  to  the  party  succeeding  in  obtaining  a  new  trial, 
as  a  compensation  for  his  labor  in  vindicating  his  right  to  it;  or 
conditionally,  in  case  he  succeeds  in  the  final  event  of  the  action, 
upon  the  view  that,  if  his  case  is  without  merit  and  his  appeal  is  suc- 
cessful only  upon  technical  grounds  or  for  delay,  he  ought  not  to  have 
such  indemnity ;  or  to  the  party  ultimately  successful  in  the  action. 
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upon  the  ground  that  an  appeal  resulting  In  a  new  trial  is  only  a  pait 
of  the  expense  of  the  litigation,  which  ought  to  be  thrown  on  the  party 
unsucceeaful,  not  on  the  Bucceesful  party  merely  because  he  was  un- 
successful in  a  particular  proceeding  in  the  action. 

The  latter  view  is  the  one  laid  down  by  the  court  of  appeals  in  First 
National  Bank  v.  The  Fourth  National  Bank,  84  N.  T.  469,  and  sub- 
sequent cases.  The  supreme  court  in  the  second  and  third  depart- 
ments, the  New  York  superior  court  and  the  New  York  common  pleas 
have  applied  the  same  principle ;  but  the  supreme  court  in  their  first 
department  has  held,  as  a  general  rule,  that  the  party  unsuccessful 
on  the  appeal  should  not  have  the  costs  of  the  appeal,  though  he  is 
finally  successful  in  the  action. 

An  award  made  expressly  "  with  costs  to  the  appellant  to  abide  the 
event,"  does  not  give  them  in  any  event  to  €he  respondent.  It  is 
clear  that  such  language  gives  the  costs  in  no  case  to  the  respondent, 
though  he  may  ultimately  succeed,  and  that  it  does  give  them  to  the 
appellant,  upon  the  condition  of  his  success. 

Where  the  language  is,  <*  new  trial  ordered,  costs  to  abide  the 
event,"  the  contrary  interpretation  would  not  be  improper.  In  each 
case,  the  question  depends  upon  the  fact  whether  the  court  intended 
to  grant  a  new  trial  with  costs  to  the  party  obtaining  it,  to  abide  the 
event ;  or  to  award  a  new  trial,  with  a  direction  that  the  costs  shall 
follow  to  one  or  the  other  party  according  to  the  event. 

Court  of  appeals. — In  the  Matter  of  Hood,  49  Hun,  608,  an  appeal  was 
taken  to  the  general  term  from  an  order  allowing  costs.  The  court 
of  appeals  had  reversed  the  case  with  costs.  The  case  was  one  where 
costs  were  discretionary.  And  it  was  held  that  this  decision  of  the  court 
of  appeals  meant  costs  In  that  court  only,  and  the  supreme  court  had 
no  power  to  allow  costs  after  sucli  a  disposition  of  the  case.  In  Mat- 
ter of  Water  CJommrs.,  reported  above. 

In  Newcomb  v.  Hale,  12  Abb.  N.  0.  338 ;  64  How.  401,  the  judgment 
for  the  defendant  was  reversed  by  the  court  of  appeals,  and  the  plaint- 
iff procured  his  costs  to  be  taxed  by  the  county  clerk,  who,  against 
the  objection  of  defendant,  allowed  the  plaintiff  his  costs  and  dis- 
bursements in  the  action  in  the  supreme  court  to  the  amount  $158.  15. 
The  defence  was  sustained  at  circuit  and  general  term,  but  overruled 
in  the  court  of  appeals,  and  the  latter  court,  '*  did  order  and  adjudge  that 
the  judgment  of  the  general  term  of  the  supreme  court  appealed  from, 
as  relates  to  defendant  Hale,  be  and  the  same  Is  hereby  reversed  and 
modified,  by  inserting  a  provision  adjudging  the  defendant  liable  for 
any  deficiency,  and,  so  modified,  affirmed  with  costs  to  the  appellant." 
And  it  was  held  that  the  costs  in  the  court  of  appeals  only  are  recover- 
able, not  those  in  the  lower  court  if  they  were  not  awarded  therein, 

where  the  case  is  one  in  which  the  allowance  of  costs  is  dlsoretlon- 
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ary.  In  Sisters  of  Charity  r.  Kelly,  68  N.  Y.  628,  a  will  was  offered 
for  probate  and  rejected  on  the  ground  of  defective  execution.  The 
supreme  court  at  general  term  reversed  the  decree  of  the  surrogate, 
and  the  decision  of  the  court  of  appeiils  was:  "Judgment  of  the 
general  term  reversed,  and  decree  of  surrogate  affirmed  with  costs." 
And  it  was  held  that,  when  costs  are  given  by  the  judgment  of  the 
court  of  appeals,  it  means  costs  in  this  court  to  the  successful  party 
as  against  the  unsuccessful  party.  And  in  Newcomb  v.  Hale,  it  was 
said  that  the  court  of  appeals,  in  holding,  in  Sisters  of  Charity  v.  Kelly, 
that  an  order  reversing  the  general  term,  and  aflOi'ming  a  surrogate's 
decree,  **  with  costs,"  only  gave  costs  in  that  court,  has  so  construed 
words  similar  to  those  used  in  this  case,  as  to  render  impossible  the 
construction  claimed  for  them  by  the  plaintiff  In  this  action. 

It  is  well  settled  that,  when  the  court  of  appeals  reverses  a  judg- 
ment **  with  costs  to  abide  the  event,"  the  party  who  eventually  suc- 
ceeds, recovers  costs  for  all  the  different  steps  in  the  cause.  See 
First  Nat.  Bank  of  Meadville  v.  Fourth  Nat.  Bank  of  N.  T.,  84  K.  T. 
469 ;  Donovan  v.  Yandemark,  22  Hun,  807 ;  Sanders  o.  Townshend,  63 
How.  343.  The  costs  in  the  court  of  appeals  are  by  the  order  made  to 
depend  upon  the  final  event,  and,  when  the  final  judgment  awards  to 
the  prevailing  party  costs  of  the  custioh,  he  recovers  those  in  the  court 
of  appeals  by  the  force  of  its  order,  which  gave  to  the  lower  tribunal 
expressed  power  to  award  them ;  and  those  for  the  proceedings  had  in 
such  lower  tribunal,  because  its  judgment,  giving  them,  was  within  its 
statutory  authority  over  costs  for  steps  taken  in  an  action  whilst 
within  its  jurisdiction,  and  under  its  control. 

In  First  Nat.  Bank  of  Meadville  v.  Fourth  Nat,  Bank  of  N.  T.  cmie, 
plaintiff  obtained  judgment,  which  was  affirmed  on  appeal  to  the  gen- 
eral term,  but  it  and  the  judgment  of  the  general  term  were  reversed 
on  appeal  to  the  court  of  appeals  "  with  costs  to  abide  the  event." 
The  new  trial  was  had  and  plaintiff  was  again  successful,  and  the  clerk 
allowed  and  taxed  the  costs  of  the  appeal  to  the  court  of  appeals. 
The  special  term,  on  motion,  directed  a  readjustment  of  costs  by 
striking  therefrom  the  allowance  of  costs  on  appeal  to  the  court  of 
appeals.  The  general  term  affirmed  the  order  of  the  special  term  and 
an  appeal  to  the  court  of  appeals  was  taken  from  the  general  term 
order.  And  it  was  held  that,  where  an  order  is  made  by  this  court  on 
appeal  from  a  judgment,  reversing  the  judgment  with  costs  to  abide 
the  event,  and  without  other  limitation,  the  respondent,  if  finally 
successful  in  the  action,  is  entitled  to  tax  the  costs  of  the  appeal. 

The  event  of  the  new  trial  was  the  circumstance  which  was  to  deter- 
mine the  costs  of  the  appeal  to  the  court  of  appeals.  The  order  did 
not  Imit  the  recovery  of  costs  to  the  prevailing  party  on  the  appeal, 
in  case  he  should  finally  succeed  in  the  action.    Appeals  are  often  taken 
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for  technical  errors  which  do  not  affect  the  merits,  and,  though  the  ap- 
pellant is  successful,  the  effect  of  such  appeals  in  many  cases  is  simply 
to  protract  and  increase  the  expense  of  the  litigation.  There  is  gen- 
erally no  injustice  in  awarding  costs  on  the  appeal  to  the  party  who  shall 
finally  recover.  The  court  of  appeals  has  often  limited  the  recover^''  of 
costs  on  appeal  to  one  of  the  parties,  but,  where  the  order  which  re- 
verses a  Judgment  and  grants  a  new  trial,  Is  made  with  costs  to 
abide  the  event,  without  other  limitation,  the  party  finally  succeeding 
In  the  action  is  entitled  to  tax  them.  This  construction  was  put  upon 
a  similar  order  in  Koon  v.  Thurman,  2  Hill,  357.  But,  in  Union  Trust 
Go.  V,  Whiton,  78  N.  Y.  491,  the  court  of  appeals  refused  to  interfere 
with  the  construction  given  by  the  general  term  to  its  own  order.  But 
it  is  different,  where  the  oonstructlon  of  an  order  of  the  court  of  ap- 
peals is  involved. 

In  Matter  of  Prot.  £.  Pub.  School,  86  N.  Y.  396,  a  proceeding  wa& 
commenced  to  vacate  an  assessment  in  the  city  of  Kew  York.  The^ 
petitioner  succeeded  at  the  special  term  and  the  assessment  was  order- 
ed to  be  vacated  with  costs.  The  city  appealed  to  the  general  term  where^ 
the  order  was  reversed,  with  ten  dollai'S  costs  to  the  city.  The  peti* 
tioner  then  appealed  to  the  court  of  appeals,  which  reversed  the  order 
of  the  general  term,  and  afiirmed  that  of  the  special  term  with  costs. 
And  it  was  held  that  this  award  gave  only  the  costs  of  the  appeal  in  this 
court.  See  Sisters  of  Charity  v.  Kelly,  ante;  People  ex  rel,  Morris  v. 
Bandall,  8  Daly,  82. 

Upon  filing  the  remittitur,  the  petitioner,  at  a  special  term,  entered 
an  order  making  the  judgment  of  the  court  of  appeals  that  of  the  su- 
preme court  and  concluding  thus :  *'  And  that  the  petitioners  recover 
their  costs  of  appeal  subsequent  to  said  order."  And  it  was  held  by 
the  court  of  appeals  that  such  order  merely  gives  to  the  successful 
parties,  as  their  costs  of  appeal  subsequent  to  said  order,  such  costs 
as  had  been  legally  awarded,  or  such,  if  any,  as  the  law  fixed  and 
awarded. 

In  Murtha  v.  Curley,  92  H.  Y.  395,  a  money  judgment  was  recovered 
against  the  defendant.  From  that  judgment,  he  appealed  to  the  gen- 
eral term,  where  the  judgment  was  reversed  and  a  new  trial  granted, 
*'  with  costs  to  the  appellant  to  abide  the  event  of  such  new  trial." 
From  the  order  of  the  general  term,  the  plaintiff  appealed  to  the  court 
of  appeals,  which  reversed  the  order  of  the  general  term  and  affirmed 
the  judgment  of  the  special  term,  "  with  costs."  The  plaintiff,  upon 
the  taxation  of  costs,  sought  to  tax  the  costs  of  the  appeal  to  the  gen- 
eral term.  'But  the  clerk,  upon  objection,  disallowed  such  costs. 
Plaintilf  then  appealed  to  the  special  term,  which  reversed  the  ruling 
of  the  eleck,  defendant  then  appealed  to  the  general  term,  which  re- 
versed the  order  of  the  special  term,  and  the  plaintiff  then  appealed  to 
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the  court  of  appeals.  And  this  court  held  that,  where  a  plaintiff  is  en- 
titled to  costs,  under  §  3228  of  the  Oode,  upon  entry  of  Judgment  In  his 
favor,  and  such  judgment  is  reversed  and  a  new  trial  granted  by  the 
general  term  *'  with  costs  to  appellant  to  abide  the  event,"  but  is 
affirmed  on  appeal  by  plaintiff  to  this  court,  he  is  entitled,  of  course, 
to  the  costs  of  the  appeals  to  the  general  term  and  to  this  court,  under 
§  3238  of  the  Code. 

Supreme  Court. — ^In  Eoon  v.  Thurman,  ante,  the  plaintiff  who  was  non- 
suited, made  a  motion  for  a  new  trial  which  was  granted,  with  oosts 
to  abide  the  event.  On  the  second  trial,  the  defendants  obtained  a 
verdict,  and  the  supreme  court,  upon  an  appeal  from  the  taxing  officer, 
held  that  the  direction  as  to  costs  meant  the  oosts  of  the  motion  for  a 
new  trial,  as  well  as  the  costs  of  the  trial  itself,  and  both  were  allowed 
to  the  defendants. 

In  Carpenter  v.  Manhattan  Life  Ass.  Co.,  25  Hun,  194,  it  was  held 
that,  where  a  judgment  for  too  small  an  amount  to  carry  costs,  is  re- 
versed on  appeal,  with  costs  to  abide  the  event,  and  on  a  second  trial, 
the  plaintiff  recovers  a  judgment  sufficient  to  entitle  him  to  oosts,  he 
is  entitled  to  tax  costs  of  the  appeal  and  of  both  trials. 

Firei  deparlmeni, — ^In  Howell  v.  Van  Siden,  8  Hun,  624,  a  new  trial 
was  granted,  upon  appeal  from  a  judgment  recovered  by  the  plaintiff; 
**  with  costs  to  the  defendant  to  abide  the  event."  Plaintiff  recovered 
a  judgment  upon  the  new  trial  and  taxed  his  costs  for  both  trials. 
And  it  was  held  that  he  was  entitled  to  do  so ;  and  that  the  order  of 
the  general  term  only  deprived  him  of  the  costs  of  the  appeal. 

The  costs  in  the  action  are  a  statutory  right  dependent  upon  suo- 
cess  except  when  they  are,  as  in  certain  cases  designated,  in  the  dis- 
cretion of  the  court.  When  the  general  term  grants  a  new  trial  with 
costs  to  the  defendant  to  abide  the  event,  it  was  the  costs  of  the  appeal 
and  not  the  costs  in  the  actions  which  were  allowed.  The  plaintiff 
having  succeeded  is  entitled  to  costs,  but  the  defendant  having  reversed 
the  judgment  is  allowed  costs  of  the  proceeding  taken  by  him  for  that 
purpose,  provided  he  succeeds  in  the  action.  The  plaintiff  cannot  have 
them  in  any  event,  because  he  has  not  maintained  his  judgment. 
The  defendant  was  not,  when  the  appeal  was  taken,  entitled  to  oosts; 
he  had  not  succeeded  in  the  action ;  and  the  presumption  must  be 
against  him,  if  any  is  Indulged  in,  where  the  reversal  of  the  judgment 
rests  upon  some  error  committed  upon  the  tri«d.  He  was  not  the  suc- 
cessful party,  and  still,  insisting  upon  his  non-liability  for  the  plaint- 
iffs claim,  he  demanded  a  new  trial.  He  was  again  unsuocessful,  and 
the  plaintiff  became,  by  the  operation  of  the  statute,  entitled  to  the 
costs  in  the  action,  except  the  oosts  of  the  appeal.  The  defendant 
cannot  complain  if  proceedings,  which  he  has  rendered  neoesaary  by 
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his  refusal  to  payor  adjust  a  legal  demand,  are  attended  with  expenses 
which  he  is  required  to  pay. 

This  case  was  affirmed,  without  opinion,  upon  an  appeal  to  the  court 
of  appeals. 

In  Howell  V.  Van  Siclen,  70  N.  T.  596;  4  Abb.  K.  0.  1,  it  was  held  that, 
where  a  judgment  in  favor  of  the  plaintiff  is  reversed  by  the  general 
term,  and  a  new  trial  granted,  '*  with  costs  to  the  defendants  to  abide 
the  event,"  this  deprives  the  plaintiff  of  the  costs  of  that  appeal ;  but 
that,  if  he  recovered  upon  the  new  trial,  so  as  to  be  entitled  to  costs, 
he  could  have  costs  of  both  trials. 

In  Provost  v.  Farrell,  13  Hun,  303,  judgment  was  rendered,  on  the 
first  trial  before  a  referee,  for  the  plaintiff  in  an  action  of  ejectment, 
and  an  appeal  was  taken  by  the  defendant  to  the  general  term.  The 
judgment  was  there  reversed  on  the  facts  and  the  law,  and  a  new  trial 
ordered  at  circuit,  «*  costs  to  abide  the  event."  On  the  second  trial,  a 
verdict  was  given  for  defendant.  A  motion  was  then  made  by  plaintiff 
for  a  new  trial  on  the  minutes,  and  on  the  ground  of  newly  discovered 
evidence,  and  granted  upon  payment  by  plaintiff  of  $150.61,  costs  and 
and  disbursements  of  the  action,  and  ten  dollars  costs  of  this  motion. 
On  the  third  trial,  a  verdict  was  given  for  plaintiff  for  the  recovery  of 
the  land,  without  damages.  A  motion  was  made  by  defendant  for  a 
new  trial  on  the  minutes,  and  denied  without  costs.  The  plaintiff 
taxed  costs  for  the  three  trials,  and  an  appeal  was  taken  from  the  order 
of  the  special  term  readjusting  the  costs.  And  It  was  held  that  tha 
order  granting  costs  to  defendant  upon  awarding  a  new  trial,  In  legal 
effect,  determined  the  right  to  all  the  costs  of  the  action  which  had 
accrued  prior  to  the  entry  of  such  order,  except  the  costs  of  the  appeal, 
in  favor  of  the  defendant.  After  such  order,  neither  party  is  entitled 
to  claim  costs  which  had  been  so  adjusted  and  ordered  paid.  And  the 
court  disallowed  the  costs  of  the  first  and  second,  and  allowed  only  the 
costs  of  the  third  trial. 

In  Union  Trust  Co.  v.  Whlton,  17  Hun,  573,  the  complaint  was  dis- 
missed the  first  trial,  judgment  suspended,  and  the  exceptions,  direct- 
ed to  be  heard  in  the  first  Instance  at  the  general  term,  where  a  new 
trial  was  ordered,  costs  to  abide  event.  On  the  new  trial  verdict  was 
i-endered  for  defendant  and  costs  were  allowed  for  the  appeal  to  the 
general  terra.  And  It  was  held  that  the  costs  of  the  general  term 
awarded  to  the  appellant  on  a  former  appeal  cannot  be  taxed  In  favor 
of  the  unsuccessful  party  upon  such  appeal,  though  he  ultimately 
prevails  In  the  action. 

This  case  was  subsequently  appealed  to  the  court  of  appeals  and 
reported  in  78  K.  T.  491,  and  the  appeal  was  dismissed.  The  court 
held  that,  as  the  appeal  was  from  the  construction  of  Its  own  order  by 
a  general  term,  which  was  in  accordance  with  the  construction  pn 
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other  similar  orders,  such  interpretation  would  not  be  Interfered  with 
by  this  court. 

lu  Jermain  v.  The  L.  S.  &  M.  S.  B.  B.  Go.,  31  Hun,  658,  the  remitti- 
tur from  the  court  of  appeals  granted  judgment  absolute  upon  the 
stipulation  given  by  the  defendant,  with  costs,  and  the  question  was 
whether  the  words  "with  costs"  gave  to  the  defendant  the  costs  of 
the  trial  in  the  court  below.  It  was  supposed  that  the  right  to  costs 
arising  from  the  form  of  the  remittitur  has  been  disposed  of  against 
the  plaintiff  by  the  case  of  Savage  v.  Allen,  2  K.  T.  S.  C.  474,  but  this 
view  is  erroneous.  In  this  case  which  was  an  equitable  one,  the  costs 
of  two  appeals  had  been  taxed,  and  the  special  term,  on  motion,  granted 
an  additional  allowance ;  and  the  appeal  to  the  general  term  was  from 
the  order  granting  such  allowance  only,  and  the  court  held  that  the 
case  was  one  in  which  an  allowance  could  not  be  given,  on  the  ground 
that  the  defendant  did  not  recover  general  costs,  but  costs  of  the  ap- 
peal only.  From  this  it  will  be  seen  that  the  effect  of  the  words  in 
the  remittitur  "  with  costs,"  was  not  considered,  as  the  appeal  related 
entirely  to  the  order  granting  the  extra  allowance.  The  precise  ques- 
tion, however,  of  the  right  to  costs  in  such  a  case,  was  considered  in 
the  cases  of  Burdett  v.  Lowe,  22  Hun,  688,  and  of  Parrott  v.  Sawyer,  26 
Id.  466.  In  the  latter  case,  in  which  judgment  had  been  ordered  abso- 
lute in  the  court  of  appeals,  with  costs,  the  general  term  held  that  the 
special  term  had  the  power,  upon  the  remittitur,  to  entertain  a  motion 
made  by  the  defendants  for  an  additional  allowance,  and  disregarded 
the  cases  of  Eldridge  v.  Strenz,  39  Supr.  Ct.  295,  and  McGregor  «.  Buell, 
1  Eeyes,  153,  as  controlling  upon  the  question.  In  the  case  of  Burdett 
V.  Lowe,  the  court  held  that,  upon  such  a  remittitur,  the  judgment 
embraced  all  the  costs  in  the  action,  and  that  the  sureties  on  the  ap- 
peal to  the  court  of  appeal^  were  liable  for  them.  On  the  appeal  to 
the  court  of  appeals,  85  N.  Y.  241,  this  judgment  was  reversed  as  to 
the  sureties,  upon  the  ground  that  they  were  not  liable  for  the  costs 
as  sureties,  but  the  right  to  the  costs  was  not  disputed. 

In  the  case  of  Von  Keller  v.  Schultlng,  45  How.  139,  the  general  term 
held  that,  where  judgment  was  rendered  absolute  for  the  defendant, 
with  costs,  in  the  court  of  appeals,  the  defendant  was  entitled  to  costs 
from  the  commencement  of  the  action,  notwithstanding  that  they  were 
in  the  discretion  of  the  court,  and  none  were  allowed  to  the  plaintiff 
on  recovering  judgment. 

In  Durant  v  Abendroth,  48  Hun,  16,  a  verdict  was  directed  in  favor 
of  the  plaintiff  for  certain  causes  of  action,  and  for  the  defendant  for 
other  and  distinct  causes  of  action,  contained  in  the  same  complaint. 
In  the  adjustment  of  costs,  the  costs  and  disbursements  from  a  pre- 
ceding judgment  In  the  defendant's  favor  were  allowed  to  the  defend- 
ant as  part  of  the  costs  which  he  was  entitled  to  recover.    But  upon 
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that  appeal  the  defendant  was  unsuccessful,  and  the  Judgment,  which 
had  been  recovered  in  his  favor,  was  reversed.  In  reversing  the  Judg- 
ment and  ordering  a  new  trial,  the  order  directed  the  costs  to  abide 
the  event  of  the  action.  It  was  held  that  this  direction  did  not  author- 
ize the  party,  in  whose  favor  the  Judgment  reversed  had  been  recoverd, 
to  an  allowance  of  the  costs  of  the  appeal,  even  though  he  succeeds 
evcDtually  and  finally  in  the  litigation.  In  the  case  of  Sheridan  v. 
Genet  (see  note  to  this  case  in  48  Hun,  17),  it  was  held  that  the  party 
finally  succeeding  should  not  be  allowed  the  costs  of  an  appeal  taken 
to  correct  an  erroneous  ruling  which  had  resulted  from  the  position 
taken  by  him  in  the  course  of  a  previous  trial.  It  was  considered  un- 
just to  allow  a  party,  through  whose  acts  costs  were  needlessly  accu- 
mulated, to  avail  himself  of  the  advantage  of  an  indefensible  position 
taken  by  him,  and,  in  that  manner,  finally  secure  their  allowance.  A 
direction  that  the  costs  of  the  appeal,  resulting  in  the  reversal  of  the 
Judgment,  should  abide  the  event,  was  not  entitled  to  be  construed  in 
such  a  manner  as  to  give  such  costs  to  the  unsuccessful  party  in  the 
appeal.  Section  3238  of  the  €k>de  made  them  discretionary,  and  it  was 
regariicd  as  the  best  exercise  of  its  discretion  not  to  allow  such  costs 
to  bo  recovered  by  the  party  whose  conduct  had  erroneously  subjected 
the  other  side  to  the  necessity  of  incurring  them. 

A  difference  of  opinion  has  existed  as  to  the  construction  of  this 
diroction  in  the  order.  And  in  Gomly  r.  Mayor,  etc.,  1  N.  T.  C.  P. 
30C.  it  was  held,  at  the  special  term,  that  the  successful  party  in  the 
litigation  might  recover  such  costs.  But  this  is  not  in  harmony  with 
the  decision  of  the  general  term  in  the  case  of  Sheridan  v.  Genet,  a 
report  of  which  is  contained  in  a  note  to  the  case  Just  cited,  (page  309.) 
The  same  ruling  was  followed  in  Union  Trust  Co.  v,  Whiton,  ante ; 
and  an  appeal  from  that  decision  was  dismissed  by  the  court  of  appeals 
in  78  N.  Y.  491,  upon  the  ground  that  it  was  for  the  general  term  to 
construe  and  carry  its  own  discretionary  order  into  effect.  On  the 
hearing  of  the  motion  at  the  special  term,  the  conclusion  was  adopted 
that  the  court  of  appeals  had  afterwards  prescribed  a  different  rule 
for  the  construction  and  effect  of  this  direction  in  an  order  of  reversal, 
but  this  construction  was  intended  to  be  given  only  to  the  orders  made 
by  the  court  of  appeals.  See  First  Nat.  Bank  r.  Fourth  Nat.  Bank, 
OTite;  MurthatJ.  Gurley,  ante.  These  decisions  apply  to  the  orders  of 
the  court  of  appeals,  and  not  to  the  orders  of  the  general  term  of  the 
supreme  court.  As  to  these  latter  orders,  no  change  has  been  made 
in  the  decision  declaring  It  to  be  for  the  general  term  to  determine 
what  construction  should  be  given  to  this  language  when  inserted  in 
its  own  order. 

In  Sheridan  v.  Genet,  48  Hun,  17;  1  N.  Y.  0.  P.  309,  the  plaintiff 
recovered  a  Judgment  for  $51,  and  the  defendant  appealed  to  the  gen- 
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eral  term  whloh  reversed  the  Judgment,  and  granted  a  new  trial, 
directing  in  the  order  of  reversal  that,  "the  Judgment  appealed  from 
be  reversed  with  costs  to  abide  the  event,  etc."  On  the  second  trial, 
the  plaintiff  recovered  $69,  and  the  clerk  allowed  the  plaintiff  the  costs 
on  appeal  to  the  general  term  amounting  in  all  to  the  sum  of  $125. 
And  it  was  held  that  the  plaintiff  was  not  entitled  to  such  costs.  The 
costs  of  that  appeal  were  given  to  abide  the  event,  that  is,  to  the  ap- 
pellant, if  successful,  but  certainly  not  to  the  respondent  whose  Judg- 
ment was  erroneous,  and  to  correct  which  the  appeal  was  necessary. 
The  effect  of  allowing  the  costs  to  the  respondent  would  be  to  make 
the  appellant  pay  for  a  perfectly  proper  proceeding  for  protection 
against  an  unlawful  judgment.  The  defendant  is  punished  sufficiently 
for  defending  the  action,  by  imposing  the  general  costs,  and  by  with- 
holding from  him  the  expenses  of  his  appeal  to  correct  the  errors  com- 
mitted against  him.  The  cases  of  VanWyck  o.  Baker,  11  Hun,  309 ; 
Snyder  v.  Collins,  12  Id.  383,  do  not  sustain  the  plaintiff's  right  to  the 
costs  in  this  case. 

On  appeal  to  the  general  term  by  the  plaintiff  from  the  special  term 
order  entered  upon  this  opinion,  such  order  was  affirmed  upon  the 
opinion  of  the  court  below,  without  costs. 

In  Lydd  v.  Kenny,  1  N.  Y.  0.  P.  310,  judgment  was  rendered  for 
the  defendant  dismissing  the  complaint,  on  the  first  frlal  of  this  action 
before  a  referee.  From  this  judgment,  the  plaintiff  appealed  to  the 
general  term,  which  reversed  the  same  and  granted  a  new  trial,  direct- 
ing in  the  order  of  reversal,  *'that  the  said  judgment  be  reversed  and 
a  new  trial  ordered,  costs  to  abide  the  event."  On  the  new  trial  which 
was  had  before  the  court,  the  complaint  was  again  dismissed  with 
costs.  In  taxing  the  costs,  the  clerk  allowed  the  defendant  the  costs 
of  the  first  trial,  costs  of  the  appeal,  and  the  costs  of  the  new  trial.  The 
plaiotiff  objected  to  the  first  two  items  of  cost,  and  moved  for  a  review 
of  the  taxation.  The  court,  at  special  term,  held  that  the  original 
judgment  was  set  aside,  and,  consequently,  the  defendant  cannot 
recover  any  part  of  it,  whether  under  the  name  of  costs  or  otherwise  ; 
that  this  judgment  was  not,  either  in  whole  or  in  part,  revived  by  the 
judgment  on  the  new  trial;  and  that  the  costs  of  the  appeal  were 
given  to  the  appellant,  if  successful ;  not,  under  any  circumstances,  to 
the  respondent  who  was  defeated.  , 

In  Comly  v.  The  Mayor,  etc.,  of  New  York,  1  N.  Y.  O.  P.  306,  the  court 
directed  a  verdict  for  the  plaintiff.  And  from  the  judgment  entered 
thereon,  the  defendants  appealed  to  the  general  term  which  reversed 
the  judgment,  directing  in  the  order  of  reversal,  "that the  said  judg- 
ment appealed  from  as  aforesaid,  bo,  and  the  same  is,  hereby  reversed, 
and  that  a  new  trial  be,  and  the  same  is,  hereby  directed  to  be  had 
herein,  with  costs  of  this  appeal  to  abide  the  event." 
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The  judgment  in  this  ease  was  not  reversed,  with  costs  to  abide  the 
event ;  it  was  simply  reversed  and  a  new  trial  ordered,  and  the  court 
added  a  direction  that  the  costs  of  this  appeal  abide  the  event.  This 
means  to  the  party  ultimately  successful.  Otherwise,  the  order  would 
have  read,  costs  to  the  appellant  to  abide,  etc.,  or  reversed,  with  costs 
to  abide,  etc.  In  the  latter  case,  the  supreme  court  of  the  first  depart- 
ment has  held  that  costs  on  appeal  given  to  abide  the  event  are  not  given 
to  the  party  unsuccessful  on  such  appeal,  though  he  may  ultimately 
recover  Judgment ;  see  Union  Trust  Co.  v.  Whiton,  ante,  and  the  court 
of  appeals  has  sustained  this  ruling,  on  the  sole  ground  that  it  would 
not  disturb  the  construction  by  the  general  term  of  its  own  order ;  see 
same  case,  78  N.  Y.  491,  but  said  court  reversed  the  decision  of  this 
department  when  it  construed  the  order  of  that  court  in  the  same  man- 
ner. See  First  Nat.  Bank  v.  Fourth  Nat.  Bank,  ante.  And  this  depart- 
ment held,  however,  that  the  intention  of  the  court  in  phrasing  the 
present  order  was  to  leave  the  costs  of  the  general  term  to  the  party 
ultimately  successful. 

In  Schoonmakerv.  Bonnie,  51  Hun,  34,  an  action  was  brought  to  com- 
pel a  specific  performance  of  a  contract  for  the  sale  and  conveyance  of 
land.  The  trial  court  awarded  judgment  against  the  defendant.  But 
on  review  of  that  judgment  by  the  general  term,  it  was  held  that  the 
wives  of  the  defendants  conld  not  be  compelled  to  release  their  incho- 
ate right  of  dower  in  the  land,  and  the  judgment  of  the  trial  court  was, 
therefore,  reversed  as  to  them,  with  costs.  The  question  raised  by  this 
appeal  was  as  to  what  was  meant  by  the  term  **  with  costs." 

The  costs  were  in  the  discretion  of  the  court.  The  reversal  of  the 
judgment  by  the  general  term  as  to  the  wives  of  defendants  was  a  hold- 
ing, in  effect,  that  the  trial  court  should  have  dismissed  the  complaiut 
as  to  them ;  and  the  reversal  without  granting  a  new  trial  was,  in  effect, 
the  ordering  of  judgment  in  their  favor;  and  had  the  judgment  of  the 
general  term  provided  that  the  judgment  of  the  trial  court  bo  reversed, 
and  final  judgment  ordered  for  these  defendants,  with  costs,  they  would 
have  been  entitled  to  tax  the  costs  allowed  by  the  Code  in  the  trial 
court.  The  judgment  of  the  general  term,  in  reversing  the  judgment 
as  to  these  defendants,  did  not,  it  is  true,  order,  in  expressed  terms, 
final  judgment  in  their  favor;  yet  such  was  the  effect  of  the  judg- 
ment entered,  and  the  same  results  should  follow  in  reference  to  the 
taxation  of  the  costs.  And  it  was  held  that,  in  ordering  judgment 
for  the  defendants  for  a  dismissal  of  the  complaint,  with  costs,  it 
must  be  understood  to  include  all  the  costs  that  were  taxable  in  the 
supreme  court,  including  that  of  the  trial  and  of  the  court  in  review. 
In  the  court  of  appeals,  in  equity  actions,  the  words  "  with  costs," 
as  used  by  that  court,  only  mean  the  costs  in  that  court.  See  Matter 
of  the  Water  Commrs.,  ante;  Sisters  of  Charity  v.  Kelly,  ante.    But  the 
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court  of  appeals  is  a  separate,  independent  court.  The  general  term 
is  but  a  branch  of  the  supreme  court,  in  which  court  the  action  was 
tried. 

Second  department. — In  Van  Wyck  9.  Baker,  ante,  an  action  was  brought 
by  a  judgment  creditor  to  set  aside  a  conveyance  of  land  made  by  the 
debtor  on  the  ground  that  it  was  fraudulent.  The  plaintiff  recovered 
a  judgment,  which  was,  upon  appeal,  reversed  by  the  general  term  and 
a  new  trial  ordered,  costs  to  abide  event.  Subsequently,  on  piaintUTs 
application,  the  special  term  directed  that  the  action  be  discontinued 
without  costs  to  either  party.  Upon  appeal,  it  was  held  that  the  action 
was  one  in  which  a  claim  of  title  to  real  property  arises  on  the  plead- 
ings, and  that  the  successful  party  is  entitled  to  costs  therein  as  mat- 
ter of  right ;  and  that,  under  the  order  of  the  general  term,  in  whatever 
manner  the  action  might  eventuate,  whether  by  judgment  or  discon- 
tinuance, the  prevailing  party  would  be  entitled  to  costs ;  and  that  an 
order  permitting  a  discontinuance,  without  costs,  is  a  substantial  modifi- 
cation of  the  order  of  the  general  term. 

In  Snyder  v  Ck>llins,  anUf  an  action  was  brought  against  the  defend- 
ant for  assault  and  battery  and  false  Imprisonment.  The  plaintiff,  at 
the  first  trial,  was  nonsuited.  Upon  appeal  to  the  general  term,  the 
nonsuit  was  set  aside  and  a  new  trial  granted,  '<  costs  to  abide  event/* 
Upon  the  second  trial,  the  plaintiff  obtained  a  verdict  for  ten  dollars, 
and  upon  this  verdict,  taxed  the  costs  of  the  appeal  to  the  general  term 
and  entered  judgment.  The  special  term  ordered  the  retaxatlon  of  the 
costs,  and  directed  that  there  should  be  no  more  costs  than  damages 
included  in  the  judgment.  On  appeal  to  the  general  term,  it  was  held 
that  the  special  term  order  was  right ;  and  that  the  event,  upon  which 
the  costs  of  the  appeal  depended,  was  an  event  which  should  entitle 
the  plaintiff  to  costs  by  law ;  and  that  this  event  never  happened  to  him 
to  an  extent  greater  than  ten  dollars. 

In  Bigler  v.  Plnkney,  24  Hun,  224,  plaintiffs  had  judgment  on  the  re- 
port of  a  referee,  and  defendant  moved  for  an  order  requiring  the  referee, 
to  make  further  findings  and  was  refused.  He  then  appealed  to  the  gen- 
eral term  from  this  order  of  denial,  and  from  the  judgment,  both  of  which 
were  affirmed,  and  thereupon  the  defendant  took  an  appeal  to  the  court 
of  appeals  where  both  were  reversed,  with  the  direction  that  the  defend- 
ant have  costs  of  the  appeal  from  the  order  in  both  courts,  and  that 
the  costs  of  the  appeal  to  the  court  of  appeals  from  the  judgment 
should  abide  the  event  of  the  action.  The  costs  of  the  appeals  from 
the  order  were  adjusted  and  paid.  A  reargument  was  had  at  the  gen- 
eral term,  which  resulted  in  the  affirmance  of  the  judgment,  and  the 
plaintiff  thereupon  tcaed  costs  of  the  appeal  from  the  judgment  of  the 
general  term,  of  the  appeal  to  the  court  of  appeals  and  of  the  reargu- 
ment of  the  general  term.    And  it  was  held  at  general  term  that  the 
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objection  to  the  allowance  of  costs  In  the  court  of  appeals  cannot  be 
sustained.  Under  the  decision  of  that  court,  they  went  to  the  party 
eventually  succeeding  In  the  action,  and  so  far  the  plaintiff  was  success- 
ful. 

As  to  the  allowance  of  the  costs  in  the  general  term  to  plaintiff  a 
more  serious  question  is  presented.  The  plaintiff  there  had  a  judgment 
of  affirmance,  and  the  order  entered  on  the  decision  of  the  court  of  ap- 
peals provided  that  such  judgment  be,  and  the  same  is,  hereby  reversed, 
with  costs  to  the  court  of  appeals  to  abide  the  event  of  the  action.  As 
this  is  an  action  of  law,  costs  follow  success ;  but  in  this  court  the 
plaintiff  sustained  defeat.  The  decision  of  the  court  of  appeals  does 
not  make  the  costs  of  the  action  abide  the  event,  but  only  the  costs  of 
that  court,  and  there  has  been  no  decision  affecting  the  costs  in  the 
general  term.  As  the  judgment  of  the  plaintiff  in  this  court  was  re- 
versed, he  cannot  be  allowed  costs  of  the  general  term. 

In  Thomas  v.  Evans,  50  Hun,  441,  judgment,  at  the  first  trial,  was 
awarded  to  the  plaintiff  with  costs  in  an  equity  action.  The  general 
term  affirmed  the  judgment,  with  costs.  An  appeal  was  taken  to  the 
court  of  appeals  and  resulted  in  a  new  trial  being  ordered,  *'  with  costs 
to  abide  the  event."  On  the  new  trial,  judgment  was  rendered  for  de- 
fendant, with  costs.  The  clerk  taxed  costs  of  the  first  trial,  the  gen- 
>eral  term,  the  court  of  appeals  and  the  second  trial,  in  favor  of  de- 
fendant. Special  term  disallowed  the  costs  and  disbursement  of  the 
general  term,  but  allowed  costs  of  the  first  trial,  the  court  of  appeals 
and  the  second  trial.  Both  parties  appealed  from  the  special  term 
order  to  the  general  term.  And  it  was  held  that,  while  the  case  of  the 
First  Kat.  Bank  of  Meadville  v.  Fourth  Nat.  Bank  of  N.  Y.,  ante,  is  de- 
*  cisive  that  the  party,  which  has  at  last  prevailed,  is  entitled  to  his 
costs  of  the  court  of  appeals,  it  does  not  hold  that  the  decision  of  the 
court  of  appeals,  reversing  a  judgment  and  ordering  a  new  trial,  "  with 
costs  to  abide  the  event,"  necessarily  Imports  that  the  party  finally 
prevailing  must  recover  costs  for  all  the  proceedings  in  the  cause. 

Full  effect  is  given  to  the  language  of  the  appellate  court,  by  giving 
to  the  party  successful  on  the  last  trial  his  costs  in  the  court  of 
appeals. 

The  judge  who  tried  the  cause  has  authority  to  give  the  party  now 
prevailing  costs  of  the  first  trial  at  special  term,  as  the  cause  is  in 
equity  and  the  costs  are  in  his  discretion. 

The  right  to  the  costs  of  the  appeals  to  the  general  term  was  not 
conferred  by  the  decision  of  the  court  of  appeals.  As  they  have  not 
been  awarded  to  the  party  now  prevailing  by  the  general  term,  nor  by 
the  decision  of  the  special  term,  the  party  is  not  entitled  to  them. 

In  Marx  v.  McCloud,  50  Hun,  605,  the  Judgment  of  the  county  court, 
■rendered  in  this  action  originally,  was  reversed  on  appeal  to  the  gen- 
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eral  term  of  the  supreme  court,  and  a  new  trial  was  granted,  with  costs 
to  the  appellant  to  abide  the  event,  and  thereafter  a  new  trial  was  had 
which  resulted  in  a  verdict  for  the  defendant.  And  it  was  held  that 
the  appellant  was  not  entitled  to  the  costs  of  the  appeal  to  the  general 
term,  because  he  did  not  succeed  finally  in  the  action.  If  the  plaint- 
iff had  succeeded  on  the  new  trial,  he  would  then,  it  seems,  have  been 
entitled  to  the  costs  of  the  appeal ;  but  the  event  of  both  trials,  hav- 
ing been  unfavorable  to  him,  and  favorable  to  the  defendant,  he  can 
recover  no  costs  of  the  appeal,  since  such  costs  were  in  terms  to  the 
appellant  to  abide  the  event. 

Third  department. — In  Donovan  v.  Vandemark,  anie,  an  action  was 
brought  to  recover  a  tract  of  land,  and  plaintiff's  right  depended  upon 
the  validity  of  a  trust  contained  In  a  will.  Upon  the  first  trial,  the 
justice  held  the  trust  invalid  and  ordered  judgment  for  the  defendant. 
The  plaintiff  appealed  to  the  general  term,  where  the  judgment  given 
at  the  circuit  was  affirmed,  and  then  appealed  to  the  court  of  appeals, 
where  the  judgment  appealed  from  was  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event.  The  judgment  of  the  court  of  ap- 
peals was,  by  ah  order,  duly  made  the  judgment  of  the  supreme  court. 
Upon  the  second  trial,  the  justice  gave  judgment  for  the  plaintiff,  with 
costs ;  and  the  defendant,  upon  taxing  the  costs,  objected  to  the  plaint- 
iff's taxing  the  costs  Incurred  at  general  term,  on  the  ground  that 
the  plaintiff  had  not  there  been  successful.  The  clerk  allowed  them, 
and  the  defendant  then  moved  at  special  term,  where  an  order  was 
granted  disallowing  those  costs,  and  from  that  order  the  plaintiff  ap- 
pealed to  the  general  term.  And  the  court  held  that  the  plaintiff  was 
entitled  to  all  the  costs  of  the  action,  including  all  costs  in  the  prog- 
ress of  the  case. 

In  Halck  v.  Beinheimer,  Supm.  Ct.  Third  Dept.,  February,  1888, 
plaintiff  was  beaten  in  an  equitable  action,  both  in  the  trial  court  and 
at  general  term  and  no  costs  were  awarded  him.  He  had  no  occi^sioa 
or  opportunity,  to  ask  for  costs  in  the  supreme  court,  before  the  decis- 
ion of  the  court  of  appeals  where  he  was  successful,  with  costs  awarded 
to  him.  And  it  was  held  that  he  was  not  entitled  to  costs  in  the  su- 
preme court  on  appeal  by  virtue  of  the  decision  in  his  favor  in  the  court 
of  appeals,  but  only  to  such  as  accrued  in  that  court ;  but  after  the 
rendering  of  that  decision,  opportunity  should  be  granted  him  to  ask 
for  costs. 

Superior  Court  of  New  York, — In  Dono\'an  v.  The  Board  of  Education 
etc.  1.  N.  T.  G.  P.  311,  the  complaint  was  dismissed  on  the  first  trial,  and 
the  exceptions  ordered  to  be  heard  in  the  first  instance  at  the  general 
term,  which  sustained  the  exceptions  and  ordered  a  new  trial,  with 
costs  to  the  plaintiff  to  abide  the  event.  Prior  to  the  new  trial,  the 
defendant  was  allowed  to  amend  its  answer  on  payment  of  the  costs 
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of  the  first  trial,  after  notice  of  trial,  and  the  costs  of  appeal.  On  the 
second  trial,  the  complaint  was  again  dismissed,  and  the  clerk,  In  tax- 
ing the  costs,  allowed  the  defendant  the  costs  of  the  first  trial,  the 
costs  of  appeal,  and  the  costs  of  the  second  trial.  The  plaintiff  ob- 
jected to  the  allowance  of  costs  of  the  first  trial,  after  notice  of  trial, 
on  the  ground  that  they  had  been  paid  by  the  defendant  for  the  privi- 
lege of  amending  Its  answer ;  and  to  the  allowance  of  the  costs  of  ap- 
peal, on  the  ground  that,  having  been  specifically  awarded  to  him  in 
the  event  of  his  success,  they  could  not  be  taxed  In  favor  of  the  de- 
fendant. And  It  was  held  by  the  N.  T.  Supr.  Gt.  at  special  term,  that, 
under  the  decision  made  by  the  supreme  court  In  Howell  v.  Van  Siclen, 
ante,  affirmed  by  the  court  of  appeals  in  70  N.  T.  595,  and  the  decision 
made  by  the  general  term  of  the  New  Tork  Superior  Court,  In  Isaacs 
V.  The  N.  Y.  Plaster  Works,  43  N.  Y.  Supr.  397,  the  Items  objected  to 
were  properly  allowed,  with  the  exception  of  those  relating  to  the 
costs  and  disbursements  at  general  term.  These,  in  the  exercise  of 
the  discretion  possessed  by  the  general  term,  were  not  awarded  gen- 
erally, or  to  either  party  to  abide  the  event,  but  only  to  the  plaintiff 
in  case  he  should  finally  succeed  in  the  action,  and  consequently,  they 
cannot  be  taxed  by  the  defendant. 

Under  the  former  Code,  it  was  held  that,  where  the  general  term 
reversed  a  judgment  and  ordered  a  new  trial,  with  costs  to  the  appel- 
lant to  abide  the  event,  the  respondent,  having  again  succeeded  upon 
the  new  trial,  could  not  tax  costs  for  the  proceedings  that  had  been 
vacated  for  error.    Cochran  v,  Gottwald,  42  Super.  Ct.  214. 

And  where  the  court  of  appeals,  affirming  an  order  for  a  new  trial 
directs  judgment  absolute  for  the  plaintiff  with  costs,  this  carries  to 
the  plaintiff  all  the  costs  of  the  action,  from  the  beginning  to  the  end, 
except  such  costs  as,  subsequent  to  the  decision  of  the  court  of  appeals, 
are  specially  adjudged  to  the  defendant.  Bust  v.  Hauselt,  46  Super. . 
Ct.  38. 

Where  the  appellate  court  grants  a  new  trial,  with  costs  to  abide 
the  event,  the  direction  refers  to  the  costs  of  the  appeal ;  and  where 
the  respondent  recovers  on  the  second  trial,  it  was  held,  in  Isaacs  v. 
N.  Y.  Plaster  Works,  ante,  that  he  may  include  in  his  costs,  the  costs 
allowed  to  him  by  the  reversed  judgment. 

And  on  an  appeal  in  the  last  case  in  4  Abb.  N.  C.  4,  it  was  held  that 
where,  on  the  first  trial  the  defendant  recovers,  and  has  judgment  for 
costs,  which  is  affirmed  with  costs  at  the  general  term,  and  reversed 
by  the  court  of  appeals,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event,  and  on  the  new  trial  the  plaintiff  recovers  only  nominal 
damages,  so  that  the  plaintiff  Is  entitled  to  costs,  the  latter  may  tax 
costs  of  both  appeals  and  both  trials. 

Where  the  general  term  reversed  a  judgment  for  the  plaintiff,  <*  with 
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costs  to  the  defendant  to  abide  the  event,"  and  aftenrards,  while  the 
issues  were  pending  for  a  new  trial,  the  special  term,  on  motion  of  the 
defendant,  allowed  them  to  amend  their  answer  upon  payment  of  the 
costs  of  the  action  to  the  present  time,  not  including  allowances ;  and 
it  was  held,  in  Havemayer  v.  Havemayer,  44  Super.  Gt.  170,  that  this 
special  term  order  did  not  deprive  the  defendants  of  the  costs,  awarded 
to  them  contingently  by  the  general  term  order. 

New  York  Common  iteos.— In  Sanders  «.  Townshend,  11  Abb.  N.  C. 
217,  a  Judgment  was  entered  from  which  plaintiff  appealed  to  the  gen- 
eral term,  where  the  judgment  was  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.  Upon  appeal  by  defendant  to  the  court 
of  appeals,  the  order  of  the  general  term  was  reversed  and  the  judg- 
ment at  circuit  ai&rmed,  with  costs.  And  it  was  held  that  defendant 
was  entitled  to  costs  of  the  appeal  to  the  general  term.  The  event,  i.e., 
the  result  of  the  litigation,  was  that  the  defendant  obtained  Judgment. 
The  costs  of  the  appeal  to  the  general  term  abided,  i.e.,  depended  upon, 
the  final  result  of  the  litigation,  and,  when  that  result  was  reached, 
the  party  who  prevailed  became  entitled  to  the  costs  of  the  appeal  to 
the  general  term. 

Where,  upon  an  appeal  to  the  court  of  appeals  a  new  trial  was  granted 
with  costs  to  abide  the  event,  the  party  who  succeeds  upon  the  new 
trial,  whether  he  was  appellant  or  respondent,  was  held,  in  Mott  «. 
Consumer's  Ice  Ck).,  8  Daly,  244,  to  be  entitled  to  the  costs  of  the  ap- 
peal and  of.  both  trials. 

And  an  order  of  the  court  of  appeals,  reversing  an  order  of  the  gen- 
eral term,  and  denying  a  motion  with  costs,  was  held,  in  People  v. 
Bandall,  8  Daly,  81,  to  give  the  party  costs  of  the  court  of  appeals 
only. 

Marine  Court,^ln  Lotti  v.  Erakner,  1  N.  T.  G.  P.  312,  the  plaintiff 
recovered  a  judgment  in  an  action  of  conversion  for  $300.  Defendant 
moved  for  a  new  trial,  which  was  denied,  and  then  appealed  from  the 
judgment  and  order  to  the  general  term,  which  reversed  the  Judgment 
and  order  as  follows :  "It  is  ordered  that  the  said  judgment  and  order 
be,  and  the  same  are,  hereby  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event  of  the  action."  A  second  trial  was  had  and 
resulted  in  a  verdict  for  the  plaintiff.  His  costs  were  taxed  by  the 
clerk  and  embraced  the  costs  of  two  trials  and  of  the  appeal.  The 
special  term  ordered  a  readjustment  of  the  costs  by  the  omission  of 
the  costs  of  the  former  trial  and  of  the  appeal.  From  this  order  an 
appeal  was  taken  to  the  general  term.  And  It  was  held  that,  though 
the  order  of  the  general  term  did  not  provide  whether  the  costs  were 
to  go  to  the  appellant  or  to  the  respondent,  the  proper  rule  of  con- 
struction is  that,  when  the  order  Is  silent  in  this  respect,  the  costs,  by 
necessary  implication,  go  to  the  party  who  finally  succeeds,  because  he 
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Ib  the  prevailing  party  within  the  meaning  of  the  various  provisions  in 
regard  to  costs.  The  plaintiff  having  succeeded  upon  the  second  trial, 
became  entitled  to  tax  all  the  statutory  costs  allowed  by  law  to  a  pre- 
vailing party  under  like  circumstances,  and  there  was  no  longer  any 
discretion  in  the  court  as  to  the  amount  of  the  items  specified.  The 
statute  fixes  the  rate  which  is  unalterable  by  the  court.  See  Downing 
V.  Marshall,  37  N.  Y.  380.  The  general  term  exercised  the  discretion 
vested  in  it,  when  it  awarded  costs  of  the  reversal  "to  abide  the  event 
of  the  action."  The  event  has  transpired,  the  plaintiff  has  prevailed, 
and  the  plain  duty  devolved  upon  the  clerk  to  tax  the  items  of  the 
plaintiff's  costs  as  allowed  by  statute,  according  to  the  prescribed 
rate. 

N.  Y.  Ciiy  Omrt.— In  Bannerman  v.  Quaokenbush,  2  City  Ot.  172,  it 
was  held  that,  where  the  defendant  is  defeated  at  the  trial,  and  suc- 
ceeds upon  appeal  in  having  the  Judgment  reversed,  with  costs  **  to 
the  appellant  *'  to  abide  the  event,  and  the  plaintiff  succeeds  upon  the 
new  trial,  he  cannot  tax  in  his  favor  the  costs  of  the  appeal.  This  de- 
cision was  affirmed  in  17  Abb.  K.  0.  103. 

Subd.  1  of  §  3238  of  the  Code  is  not  restricted  to  causes  brought  in 
the  supreme  court,  a  superior  city  court,  the  marine  court  of  New  York 
city,  or  a  county  court,  by  force  of  subd.  13  of  §  3347,  which  limits  the 
apnlication  of  §  3228,  referred  to  in  subd.  1  of  the  former  section.  Upon 
iiD.  affirmance,  by  the  supreme  court,  of  the  determination  of  a  county 
court  upon  an  appeal  from  a  Justice's  court,  it  was  held  in  Oombs  v. 
Combs,  25  Hun,  279,  that  the  right  to  costs  was  regulated  by  §  3228,  and . 
not  by  subd.  2  of  §  3238,  so  that,  where  they  are  not  given  by  the  decis* 
ion  upon  the  affirmance,  the  costs  of  the  appeal  must  nevertheless 
be  allowed  on  affirmance.    See  also  Clark  v.  Oozroll,  61  How.  47. 
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The  Manchester  Paper  Company,  Appellant,  v.  Jacob 
R.  MooBE,  as  Administrator,  etc.,  Respondent. 

Court  of  Appeals,  Mard^  1, 1887. 

1.  Aecount  stated. — Accounts  rendered  monthly  for  four  years,  and  after 

examination  retained  without  objection,  constitute  accounts 
stated,  and  can  only  be  opened  and  Investigated  upon  proof  of 
fraud  or  mistake. 

2.  Evidence.  Amtngiioue  terms. — ^The  words  **  ruling  market  rates"  used 

In  a  written  contract,  where  there  were  two  market  rates,  one  for 
the  goods  as  bought  of  Importers,  and  another  for  same  goods  as 
sold  by  Jobbers,  may  be  explained  by  the  conversations  of  the  par- 
ties, the  surrounding  circumstances^  the  characteristics  of  the 
business  conducted  by  each,  and  their  relative  needs  and  modes 
of  action. 

Appeal  from  a  judgment  of  the  general  term  of  the  New 
York  Superior  Court,  affirming  a  judgment  entered  on  the 
report  of  a  referee,  dismissing  the  complaint  apon  the 
merits 

Henry  L.  Burnett^  for  appellant. 

M.  W.  Divine^  for  respondent. 

Finch,  J. — The  accounts  rendered  monthly  during  four 
years  by  Jessup  and  Moore  to  the  plaintiff,  and  after  ex- 
amination retained  without  objectioD,  constituted  accounts 
stated  and  could  only  be  opened  and  investigated  upon 
proof  of  fraud  or.  mistake.  The  plaintiff  evidently  rec- 
ognized this  feature  of  the  situation,  for  the  complaipt  ex- 
pressly charges  fraud  or  mistake  in  the  rendition  of  the 
accounts,  and  the  denial  of  the  defendant  put  that  issue 
into  the  case.  The  items  assailed  as  thus  fraudulent  or 
mistaken  were  the  chemicals  furnished  at  the  prices  charged, 
and  the  computations  of  interest.     The  contract  between 
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the  parties  was  embodied  in  a  letter  written  by  the  de- 
fendant referring  to  previous  conversations  and  purporting 
to  frame  their  meaning  into  the  terms  of  a  written  agree- 
ment. Among  those  terms  it  was  specified  that  the  sup- 
plies for  the  plaintiffs  paper  mill  were  to  be  furnished  by 
the  defendants  at  the  ^^  ruling  market  rates."  The  evidence 
discloses  that  the  market  rates  for  chemicals  bought  of  im^ 
porters  was  a  fraction  below  the  market  lates  for  the  same 
goods  as  sold  by  jobbers  among  the  other  supplies  necessary 
to  the  manufacture  of  paper. 

The  fact  thus  disclosed  raised  a  latent  ambiguity  in  the 
language  of  the  written  contract,  and  opened  the  inquiry 
which  of  the  two  market  rates  was  meant  or  intended  by 
the  terms  of  the  contract.  The  previous  conversation  of 
the  parties  tending  to  show  in  what  sense  the  subsequent 
words  as  written  were  understood,  and  bearing  upon  the 
issue  of  fraud  between  the  parties  only  to  be  investigated 
by  a  complete  survey  of  all  that  occurred  relating  to  the 
transaction  were  admissible  in  evidence.  When  these  con- 
versations were  first  offered  the  defendant  objected  upon 
the  ground  that  the  terms  of  the  writing  could  not  be  varied 
or  contradicted  by  parol  proof.  The  court  expressly  de- 
clined to  receive  the  evidence  for  any  such  purpose.  The 
defendant  conceded  by  the  form  of  his  objection,  in  which 
he  insisted  that  the  question  asked  ^'should  be  confided  to 
the  explanation  of  some  phrase  in  the  written  contract " 
that  so  much  of  the  conversation  as  tended  to  such  an  ex- 
planation was  admissible.  The  evidence  thereafter  given 
did  not  transgress  this  limitation.  It  exposed  the  situation 
of  the  parties,  the  surrounding  circumstances,  the  charactei^ 
istics  of  the  business  conducted  by  each,  their  i*elative  needs 
and  modes  of  action,  thus  enabling  the  court  to  read  the 
instrument  from  the  standpoint  of  the  parties  themselves. 
The  conversation  developed  that  by  ruling  market  rates 
the  parties  meant  and  intended  the  jobbers'  rates  as  estab- 
lished by  those  who,  like  the  defendants,  were'  engaged  in 

24 
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furnishing  paper  makers'  supplies  generally  and  of  all  kinds, 
and  not  the  importers'  rates  for  chemicals  alone,  and  showed, 
further,  that  the  defendants  in  charging  jobbers'  rates  were 
guilty  of  no  fraud  but  conforming  to  an  understood  and  ex- 
pressed intention.  We  think,  therefore,  that  no  error  was 
committed  in  admitting  the  evidence  objected  to,  nor  it. 
holding  that  the  rates  charged  were  in  conformity  to  the 
terras  of  the  contract,  and  not  fraudulent  or  mistaken.  In 
Dent  V,  N.  A.  Steamship  Co.,  49  N.  Y.  890,  the  oflfer  re- 
jected was  to  show  the  prior  parol  agreement  of  the  parties. 
The  effort  was  to  substitute  the  verbal  languag^e  for  the 
written  language  of  the  contract,  which  of  course  was  in- 
admissible. Facts  existing,  it  was  said,  might  be  shown  in 
aid  of  interpreting  the  written  words,  but  not  different 
language  as  constituting  the  agreement.  In  the  present 
case  the  accounts  stated  conclusively  interpreted  the  in- 
strument,  unless  they  were  fraudulent  or  mistaken,  and 
upon  that  issue  all  that  was  said  and  done  leading  up  to 
tbe  written  contract  and  tending  to  establish  the  absence 
of  fraud  in  the  charges  made,  was  certainly  admissible. 

The  same  thing  is  true  as  to  the  manner  of  co^iputing 
interest.  It  is  proved  that  the  defendants  showed  and 
carefully  explained  to  the  superintendent  of  plaintiff  their 
interest  computations  with  their  own  mill  and  their  motie 
of  charging  the  same  as  an  illustration  of  the  manner  in 
which  they  proposed  to  conduct  the  business,  to  which  the 
superintendent  assented.  Three  computations  appeared 
upon  fifty-four  different  accounts  running  through  the 
entire  business  relation  of  the  parties,  and  the  finding  of 
the  referee  that  such  accounts  were  neither  fraudulent  nor 
mistaken  leaves  them  binding  upon  the  parties.  The  judg- 
ment should  be  affirmed,  with  costs. 

All  concur. 
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Hbnby  Tozer,  by  Guardian,  etc.,  Respondent,  v.  The  New 
York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant. 

Court  qf  Appeals,  March  B,19S7. 

Reversing  same  case,  38  Hun,  100. 

fiMcfence.  UUerior  ixmsequences. — ^In  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  by  defendant's  neg- 
ligence, testimony  as  to  the  ulterior  consequences,  which  may 
ensue  or  be  apprehended  from  the  injuries  received  by  the  plaint- 
iff, is  inadmissible,  unless  there  is  such  a  degree  of  probability  of 
their  occurring  as  amounts  to  a  reasonable  certainty  that  they 
will  result  from  the  original  injury. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upon  a  verdict, 
and  from  an  order  of  the  general  term  affirming  a  special 
term  order  denying  a  motion  for  a  new  trial  made  on  a  case 
and  exceptions. 

The  facts  and  opinion  of  the  general  term  are  as  follows : 

"  In  the  evening  of  the  17th  of  June,  1881,  the  plaintiff, 
then  at  the  age  of  nine  years,  and  his  brother  aged  seven- 
teen years,  in  a  wagon  drawn  by  a  horse,  driven  by  the  latter, 
were  proceeding  southerly  in  Cemetery  street,  in  the  village 
of  Batavia,  across  the  track  of  the  defendant's  railroad,  and 
were  struck  by  the  tender  of  what  was  known  as  a  pusher 
locomotive  engine,  which  was  somewhat  rapidly  moving 
backwards  on  one  of  the  tracks.  The  plaintiff  was  seriously 
uijured  and  his  brother  killed.  There  were  at  that  place 
five  parallel  tracks  of  the  defendant's  road,  and  the  accident 
occurred  on  the  fourth  track  from  the  north. 

^^The  evidence  justified  the  conclusion  that  the  injury  was 
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occasioned  by  the  negligence  of  the  defendant,  and  with- 
out fault  on  the  part  of  the  plaintiff.  The  plaintiff  recpveFed 
a  verdict  of  $8,000. 

^^  The  main  questions  on  iqppeal  arise  on  exceptions  taken 
to  the  admission  of  testimony  of  witnesses.  It  appeared 
that  the  plaintiff  was  injured  in  the  head,  right  leg,  right 
arm  and  elsewhere ;  that  the  injury  to  his  brain  was  such 
that  he  was  utterly  unconscious  for  three  weeks  after  it  oc- 
curred and  semi-uncouscious  for  three  weeks  after  that,  and 
for  weeks  thereafter  his  talk  was  confined  to  monosyllables ; 
that  the  injury  to  the  brain  was  of  a  permanent  character, 
and  such  as  to  impair  his  memory  and  hearing ;  that  before 
the  injury  he  was  fond  of  his  books,  attended  school,  learned 
rapidly  and  was  a  good  scholar,  and  had  a  good  memory ; 
that  since  the  injury  he  has  suffered  with  roaring  noises  in 
his  head,  impairment  of  vision,  cannot  learn  or  remember 
hi3  lessons,  and  study  causes  an  uncomfortable  feeling  in 
his  head ;  that  since  the  injury  he  was  fretful,  nervous  and 
easily  excited,  and  was  not  so  before. 

^^  The  evidence  apparently  had  relation  to  his  condition  up 
to  the  time  of  the  trial,  which  was  in  June,  1882,  a  year 
after  the  injury.  A  doctor  was  asked  to  state  whether  there 
was  a  probability  that  some  disease  of  the  brain,  even  after 
the  lapse  of  a  year  from  such  an  injury  and  apparent  recov- 
ery, would  carry  off  the  person  so  injured,  and  he  answered 
that  such  things  do  occur.  He  is  then  asked:  *  State 
whether  it  is  probable  they  may  occur  in  this  case,  or 
whether  you  would  expect  that  to  occur  or  whether  there 
would  be  any  more  than  a  remote  liability,*  and  he  answered : 
'  There  is  a  liability  of  their  occurring.* 

*^  The  defendant's  objection  to  the  answer  being  received 
and  overruled,  exception  was  taken. 

^^  He  is  then  asked :  '  State  whether  there  is  a  probability 
from  such  an  injury  of  disease  of  the  brain  manifesting 
itself  at  a  remote  period,  years  after  the  injury,  and  if 
so,  tell  us  what  you  know  on  that  subject.'    He  answered  : 
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*  I  do  not  think  there  is  a  probability  of  its  occurring.  It 
would  be  more  likely  to  occur  than  as  though  he  hadn^t  re- 
ceived the  injury.*  Q.  State  whether  ordinarily  this  irrita- 
bility and  nervousness  after  a  lapse  of  a  year  might  assume 
a  progressive  form  and  grow  worse  instead  of  better  ?  A. 
That  would  be  rather  difficult  for  me  to  say.  Taking  into 
consideration  the  boy's  age  and  his  natural  inherited  quali- 
ties, he  probably  will  improve  somewhat,  and  perhaps  en- 
tirely recover.  To  the  last  two  questions  objections  were 
respectively  made,  overruled  and  exceptions  taken.  He 
was  re-examined  by  plaintiflf,  as  follows :  Q.  You  may  stale 
the  probability,  and  if  there  is  any,  of  insanity  following 
injuries  to  the  head  of  the  character  you  have  described  ? 
A.  I  wouldn't  want  to  answer  the  question  that  way,  and 
say  it  was  probable,  because  a  person  had  injury  to  the 
brain,  that  he  would  became  insane.  I  say  they  may  be- 
come insane  from  injuiy  to  the  brain.  Q.  State  for  what 
period  of  time  such  a  thing  may  be  apprehended.  A.  There 
is  no  period  of  time.  Q.  Does  such  a  thing  ever  follow  an 
apparently  complete  recovery  ?  A.  I  think  such  cases  are 
recorded.  I  never  have  had  any  occur  in  my  practice.  It 
is  generally  conceded,  I  think,  by  physicians,  that  such 
things  may  occur.  Objections  and  exceptions  were  taken 
to  the  reception  of  answers  to  those  several  questions.  An- 
other doctor  testified  that  if  anything  should  result  from 
the  injury  to  the  brain  of  the  plain tifiF  it  would  indicate 
itself  by  loss  of  memory  and  periods  of  undue  excitement 
and  impairment  of  vision  to  some  extent,  and  possibly  the 
hearing.  Q.  State  what  you  think  would  be  the  probable 
result?  A.  I  don't  know  but  that  covered  the  ground.  I 
don't  know  that  anything  more  might  be  expected,  and 
probably  happened.  Q.  You  may  state  whether  there  may 
be  an  apparent  complete  recovery  when  there  is  not  an  ab- 
solute recovery.  A.  I  can  say  there  can  be  an  apparent 
freedom  of  symptoms  at  one  particular  time,  and  then  they 
may  be  re-developed  at  an  interval.     Q.  They  may  be  re- 
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developed  after  years?  A.  Possibly.  The  defendant's  objec- 
tions to  those  several  questions  were  overruled  and  excep- 
tion taken.  The  court  at  general  term  said:  ^^It  is  con- 
tended by  the  defendant's  counsel  that  much  of  this  evi- 
dence offered  and  received  was  incompetent  because  it  did 
not  have  the  requisite  character  of  certainty  or  even  of 
probability  in  respect  to  future  results  of  the  injuries  re- 
ceived by  the  plaintiff,  and  that  it  may  have  had  the  effect 
to  enhance  the  damages  found  by  the  juiy.  The  plaintiff 
liad  the  right  to  prove  damages,  both  past  and  future,  as 
the  result  of  the  injuries  suffered  by  the  plaintiff,  but  the 
evidence  on  that  subject  must  be  such  as  may  advise  of 
the  necessary  probable  and  expected  consequences  of  the 
condition  in  which  the  injury  placed  the  plaintiff  as  distin- 
guished from  those  that  may  be  deemed  merely  possible  or 
speculative.  Strohm  v.  N,  Y.,  L.  E.  &  W.  R.  R.  Co.,  96 
N.  Y.  806. 

"  There  may  be  results  which  naturally  follow  physical 
injuries,  and  may  reasonably  be  apprehended  from  the  con« 
dition  occasioned  by  them.  The  judgment  of  men  skilled 
in  medical  science  is  necessarily  resorted  to,  and  competent 
as  evidence  in  that  respect,  and  the  purpose  of  that  referred 
to  was  to  show  the  extent  of  the  injuries  and  their  effect 
upon  his  future  health  and  condition.  So  far  as  the  ques- 
tions put  to  those  witnesses  were  competent,  there  was  no 
error  in  permitting  them  to  answer.  The  competency  of 
the  evidence  given  in  response  to  them  was  a  question  to 
be  presented  by  motion  to  strike  out,  or  upon  request  to 
charge.  The  inquiry  of  the  witnesses  for  the  probable  con- 
sequences of  the  injuries,  we  think,  was  competent,  and  that 
was  the  character  of  most  of  them  to  which  objection  was 
taken.  That  is  one  method  of  expressing  what  may 
reasonably  be  expected  to  follow  as  the  natural  effect  of 
the  causes  upon  which  the  judgment  called  for  is  predicated, 
and  furnishes  evidence  as  definite  in  quality  as  ordinarily  is 
given  by  opinions  of  the  future  consequences  of  brain  and 
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other  physical  injuries.  And  while  the  entire  correctness 
of  opinions  may  not  be  demonstrable,  and  they  may  not  have 
the  merit  of  absolute  certainty,  they  constitute  the  best  and 
only  means  of  furnishing  proof  on  the  subject  for  the  consid- 
eration of  the  jury  who  are  to  give  such  damages  for  the 
future  effects  of  the  injuries  as  are  reasonably  certain. 
Buel  V.  N.  Y.  Central  R.  R.  Co.,  31  N.  Y.  814 ;  Filer  v.  N.  Y. 
Central  R.  R.  Co.,  49  id.  42-45. 

The  following  questions  considered  alone  and  independent 
of  any  other  examination  of  the  witnesses  would  seem  to  be 
incompetent:  "Does  such  a  thing  ever  follow  an  appa- 
rently complete  recovery?"  You  may  state  whether  there 
may  be  an  apparent  complete  recovery  when  there  is  not 
an  absolute  recovery  ?  "  "  May  they  (symptoms)  be  rede- 
veloped after  years  ?  "  These  questions  called  for  a  possible 
condition  which  might  follow  injuries  and  appear  in  future 
as  a  consequence  of  them.  They  were  not  in  terms  applied 
to  the  plaintiff  or  his  injuries,  but  were,  in  effect,  inquiries 
whether  sometimes  there  was  or  not  a  deceptive  condition 
of  recovery  followed  by  a  reappearance  of  results  of  previous 
injury.  The  evidence  given  in  response  to  those  questions 
did  not  furnish  any  legitimate  information  ;  and  treating  it 
as  incompetent,  the  question  arises  whether  the  objections 
were  such  as  to  produce  error.  The  objections  taken  were 
general.  As  a  rule  the  grounds  must  be  specific,  to  which 
there  are  exceptions,  and  it  is  contended  that  these  come 
within  the  latter.  It  was  competent  to  take  opinions 
of  the  witnesses  on  the  subject  of  the  extent  and 
future  consequences  of  the  injuries  in  question.  The  wit- 
nesses, as  will  be  assumed,  were  competent  to  express  them, 
and  the  plaintiff  might  have  proved,  if  he  could,  that  the 
nature  of  the  injuries  received  by  him  were  permanent  in 
character,  and  that  his  apparent  recovery  could  not  be  real 
or  substantial.  While  the  opinion  asked  for  was  irrelevant, 
it  was  not  incompetent  to  call  for  the  judgment  of  the 
witnesses  relating  to  the  effect  which  would  follow  his  in- 
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juries*  It  cannot,  therefore,  be  said  that  the  objection 
could  not  have  been  obviated  if  the  specific  ground  of  ob- 
jection bad  been  stated.  Levin  v.  Russell,  42  N.  T.  251, 
256-6 ;  Daly  v.  Byrne,  77  id.  182-187 ;  In  re  Crosby  v. 
Day,  81  id.  242-245 ;  Ward  v.  Kilpatrick,  85  id.  414-417. 
Nor  can  it  be  said  that  the  evidence  was  in  its  essential 
nature  so  incompetent  that  no  question  was  admissible  on 
the  subject  involved  in  it  as  relating  to  the  plaintiff's  condi- 
dition.  The  difficulty  was  in  the  form  of  the  question,  aud 
in  calling  for  a  speculative  opinion  rather  than  one  based 
upon  his  case  applicable  to  him  and  to  the  consequences 
which,  in  the  judgment  of  the  witnesses,  would  follow. 
These  objections  do  not  come  within  the  exception  to 
the  general  rule,  which  requires  a  specific  ground  of 
objection  to  support  error.  Bergmann  v.  Jones,  94  N.  Y. 
51 ;  Quimby  v.  Strauss,  90  id.  664 ;  Stevens  v.  Brennan, 
79  id.  255;  Tooley  v.  Bacon,  70  id.  84.  The  same 
suggestions  are  applicable  to  the  other  objections  taken  to 
the  admissibility  of  evidence. 

Q-eorge  0.   Greene^  for  appellant. 
TFw.  C.   WatsoHy  for  respondent 

Per  Curiam. — This  case  falls  within  our  decision  in 
Strohm  V.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  96  N.  Y.  805.  The 
testimony  which  was  received  under  exception,  as  to  the 
ulterior  consequences  which  might  ensue  or  be  apprehended 
from  the  injuries  received  by  the  plaintiff,  was  quite  as  ob- 
jectionable as  that  for  the  reception  of  which  the  judgment 
in  the  case  cited  was  reversed. 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concur. 
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HsNBT  J.  Bookman,  Appellant,  v.  Lotus  R.  Stegmak, 

Sheriff,  etc.,  Respondent. 

CkyuTt  qf  Appeals,  Mwreh  St2, 1887. 

lEfceveising  same  case,  40  Hun,  636,  mem. 

SMenoe.  Hearsay, — k  conolusion  reached  by  a  Judicial  officer  upon 
ex  parte  affidayits,  to  the  e£fect  that  they  contained  eufficient  evi- 
dence to  prove  an  indebtedness  from  one  party  to  another  and  the 
perpetration  of  frauds  by  the  debtor  in  incurring  it,  is  not  com- 
petent evidence,  in  an  action  between  third  parties,  to  establish 
either  the  fact  of  such  debt  or  of  such  frauds.  Such  proof  is  mere 
hearsay. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  judgment  and  order  denying  a  new 
trial. 

William  J.  Q-aynor^  for  appellant. 

James  Troy^  for  respondent. 

RuGEB,  Ch.  J. — The  plaintiff  brought  an  action  of  clain^ 
and  delivery  to  recover  possession  of  a  quantity  of  liquors, 
etc.,  of  the  value  of  $3,500,  which  he  alleged  the  defendant 
had  wrongfully  taken  from  him  and  wrongfully  detained. 
The  answer  justified  the  taking  of  the  property,  as  sheriff 
of  Kings  county,  by  virtue  of  two  several  attachments  issued 
out  of  the  supreme  court,  respectively  commenced  by 
Thomas  &  Thomas  against  Midas  &  Larson,  and  Henriques 
against  Midas,  and  claimed  that  the  same  was  the  property 
of  Midas  and  not  of  the  plaintiff.  The  evidence  upon  the 
trial  was  uncontradicted,  to  the  effect  that  the  property  in 
question,  on  or  about  December  18,  1884,  was  taken  by  the 
defendant  from  premises  on  the  corner  of  Atlantic  and 
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Georgia  Avenues  in  East  New  York,  in  which  the  plaintiff 
was  carrying  on  the  business  of  selling  wines,  liquors,  etc., 
at  wholesale  and  retail  and  consisted  of  his  stock  in  trade. 

It  also  appeared  that  the  plaintiff  was  then  in  possession 
of  said  premises,  and  had  been  since  October  1, 1884,  under 
a  lease  standing  in  his  own  name  and  paying  rent  therefor, 
and  that  his  name  was  conspicuously  painted  upon  the  outer 
wall  of  the  building,  and  several  smaller  signs  were  dis- 
played in  different  parts  of  the  store,  and  he  was  apparently 
having  exclusive  control  and  management  of  the  business. 

It  further  appeared  that  about  a  year  and  a  half  previous 
to  this  time  one  Bernhard  Midas,  in  connection  with  a  much 
larger  establishment  situated  in  another  part  of  the  town, 
had  conducted  this  store ;  but  desiring  to  remove  his  busi- 
ness wholly  to  Brooklyn,  he  sold  its  good  will  and  contents 
and  assigned  his  lease  to  the  plaintiff  and  delivered  posses- 
sion thereof,  and  about  the  first  day  of  November  thereafter 
established  himself  in  the  liquor  selling  business  in  Brooklyn. 

It  was  further  proved  by  the  plaintiff  that  the  purchase- 
price  of  said  stock,  etc.,  was  $3,316.90,  and  that  he  paid 
therefor  by  $1,000  in  cash ;  canceling  a  debt  owing  him  by 
said  Midas  of  $1,000,  and  delivering  his  own  note  for  the 
balance,  $1,316.90,  indorsed  by  his  father,  a  responsible 
man. 

It  also  appeared  that  between  the  middle  of  October  and 
the  twelfth  day  of  November  thereafter,  the  plaintiff  bought 
other  liquors  of  Midas,  for  the  use  of  his  said  business,  to 
the  amount  of  nearly  $6,000,  $2,500  of  which  was  paid  by 
the  promissory  note  of  third  parties,  and  the  balance  by  the 
notes  of  the  plaintiff  on  four  months'  time.  These  notes 
were  all  subsequently  paid  at  maturity  at  the  banks  where 
they  were  made  payable,  except  a  small  note  which  had  not 
become  due  on  the  day  of  trial. 

The  ground  upon  which  the  defense  was  conducted  was 
the  claim  that  each  of  the  sales  from  Midas  to  the  plaintiff 
was  fictitious — made  with  intent  to  defraud  the  creditors  of 
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Midas — and  that  the  liquors  themselves  continued  to  remain 
the  property  of  Midas. 

Assuming  for  the  present  that  the  defendant  could,  with- 
out confessing  and  avoiding  the  allegations  of  the  com- 
plaint, give  evidence  of  fraud  which  would  avoid  the  trans- 
fers from  Midas  to  plaintiff,  we  are  of  the  opinion  that  the 
evidence  given  for  that  purpose  was  veiy  weak  and  unsatis- 
factory. No  direct  proof  was  oflEered  of  any  arrangement 
between  Midas  and  plaintiff  that  Midas  should  retain  an 
interest  in  the  property  sold,  and  no  circumstance  transpired 
after  the  sale  tending  to  show  that  he  exercised  any  control 
over  the  same  or  received  any  of  the  proceeds  of  the  busi- 
ness. 

Aside  from  the  fact  that  plaintiff  was  an  adopted. child 
and  nephew  of  Midas,  generally  living  in  his  family,  and 
superintended  the  store  in  question  while  he  carried  it  on, 
and  some  slight  discrepancies  in  the  evidence  of  the  plaint- 
iff, not  a  fact  appeared  casting  suspicion  upon  the  transac- 
tions or  tending  to  show  that  Midas  was  not  perfectl}* 
solvent  and  able  to  respond  to  all  of  his  engagements,  not 
only  at  the  time  of  making  the  sales,  but  also  at  the  date  of 
the  attachment,  except  the  fact  that  about  the  middle  of 
December  the  sheriff  received  some  fifteen  or  sixteen  attach- 
ments from  as  many  different  parties,  amounting  to  about 
872,000,  against  the  property  of  Midas,  issued  upon  the 
ground  of  frauds  alleged  to  have  been  committed  by  him, 
and  commanding  the  sheriff  to  attach  his  property. 

This  evidence  was  testified  to  by  the  under-sheriff,  claim- 
ing to  hold  the  several  attachments  in  his  hands  and  speak- 
ing therefrom,  and  was  objected  to  by  the  plaintiff.  They 
were  offered,  and  admitted,  upon  the  ground  that  they  bore 
upon  the  alleged  fraud  of  Midas  ;  and  the  plaintiff  excepted 
to  the  ruling. 

The  defendant  also  offered  the  several  afiidavits  upon 
which  the  respective  attachments  were  founded,  but,  upon 
objection  being  made  by  the  plaintiff,  they  were  withdrawn. 
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The  attachments  were>  however,  allowed  to  remain  as  evi- 
dence in  the  case,  purporting  to  prove  that  they  were  each 
issued  on  account  of  alleged  frauds  of  Midas,  and  apparently 
showing  an  indebtedness  on  his  part  of  $72,000  to  the  several 
plaintiffs  in  such  attachments.  These  attachments  did  not 
comprise  the  process  under  which  the  defendant  justified 
the  seizure  of  the  property,  but  were  claimed  to  be  other 
process  in  h\a  hands  at  the  time  thereof. 

It  cannot  be  doubted  but  that  this  evidence  was  very 
material  upon  the  issue  presented  by  the  defendant,  and  if 
it  was  improperly  admitted  had  a  very  injurious  effect  upon 
the  result  of  the  trial  for  the  plaintiff. 

We  are  clearly  of  the  opinion  that  this  evidence  was  in- 
competent for  any  purpose.  A  conclusion  reached  by  a 
judicial  ofiScer  upon  ex  parte  affidavits,  to  the  effect  that 
they  contained  sufficient  evidence  to  prove  an  indebtedness 
from  one  party  to  another  and  the  perpetration  of  frauds 
by  the  debtor  in  incurring  it,  is  not  competent  evidence 
to  establish  either  the  fact  of  such  debt  or  of  such  frauds, 
in  an  action  between  third  parties. 

Such  proof  derives  no  force  from  the  judicial  order,  and 
is  merely  hearsay,  having  no  greater  effect,  as  proof  of  the 
facts  stated  therein,  than  ex  parte  affidavits  made  under 
any  other  circumstances. 

No  statute  makes  them  evidence  and  no  rule  of  common- 
law  evidence  justifies  their  admission.  People  v.  Walsh,  87 
N.  Y.  486. 

The  fact  that  a  judge  has  awarded  process  thereon,  con- 
stitutes no  such  adjudication  as  renders  them  evidence  of 
the  facts  stated  therein. 

For  this  error  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  event. 

All  concur. 
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The  Peoplb  ex  rel.  Lucy  Allen^  Respondent,  t^.  William 

H.  Allek,  Appellant. 

Court  qf  Appeals,  March  25, 1887. 

Afpeai.  Custody  of  chUdren. — ^Where  the  courts  below,  upon  a  view 
of  all  the  existing  facts  relating  to  the  welfare  and  interests  of  the 
infants,  had  exercised  their  discretion  in  awarding  to  the  mother 
the  custody  of  the  children,  without  assigning,  to  an  Illinois  de- 
cree, awarding  to  her  the  custody,  the  force  of  an  estoppel,  or  the 
conclusive  eifect  sometimes  due  to  a  Judgment,  but  simply  regard- 
ing it  as  a  fact  or  circumstance  bearing  upon  the  discretion  to  be 
exercised,  without  dictating  or  controlling  it,  the  court  of  appeals 
dismissed  the  appeal. 

Appeal  from  an  order  and  judgment  of  the  general  term 
of  the  supreme  court,  affirming  a  special  term  order,  award- 
ing the  custody  of  infant  children  to  their  mother. 

Theo.  BacoUy  for  appellant. 

John  M.  Davy^  for  respondent. 

Per  Citbiam. — ^We  dismiss  this  appeal  for  the  reason  that 
the  courts  below,  upon  a  view  of  all  the  existing  facts  re- 
lating to  the  welfare  and  interest  of  the  infants,  exercised 
their  discretion  in  awarding  to  the  mother  the  custody  of 
the  children ;  and  in  so  doing  gave  to  the  Illinois  decree  not 
the  force  of  an  estoppel,  or  the  conclusive  effect  sometimes 
due  to  a  judgment,  but  simply  regarded  it  as  a  fact  or  cir- 
cumstance bearing  upon  the  discretion  to  be  exercised, 
without  dictating  or  controlUng  it. 

Appeal  dismissed,  with  costs. 

AH  concur. 
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Isaac  B.  Eixswobth  et  dl.y  Respondents,  v.  The  ^Btna 

Insurance  Company,  Appellant. 

Court  of  Appeals,  March  25, 1887. 

Affirming  same  case,  37  Hun,  638,  Mem. 

Evidence.  Beat  possible. — ^Where  in  an  action  upon  a  policy  of  insurance 
on  a  stock  of  goods,  the  pass  books,  bills  of  purchase  of  goods, 
and  other  books  save  the  inventory  book  which  contained  an 
inventory  taken  by  plaintifTs  vendors  ten  months  before  the  fire, 
were  destroyed  by  said  fire,  the  plaintiffs  were  allowed  nine  years 
afterwards,  in  order  to  prove  the  value  of  goods  burnt,  to  intro- 
duce in  evidence  the  above  mentioned  inventory  which  they  ae* 
sisted  in  making,  and  also  the  footings  of  an  inventory,  made  by 
themselves  a  few  days  before  the  fire,  entered  in  pass-books  and 
transferred  to  said  inventory  book,  which  footings  were  authen- 
ticated by  the  testimony  of  both  of  the  plaintiffs  as  correct 
footings  of  the  inventory  contained  In  the  pass-books,  and  as  rep- 
resenting the  cost  of  the  goods ;  and  the  court  of  appeals  held 
that  the  rules  of  evidence  were  not  violated. 

Appeal  from  an  order  and  a  judgment  of  the  general  term 
of  the  supreme  court,  affirming  an  order  the  special  term 
denying  a  new  trial. 

James  M.  Humphrey^  for  appellant. 

Joel  L.  Walker^  for  respondents. 

Per  Curiam. — The  principal  errors  alleged  relate  to  the 
admission  in  evidence  against  the  objection  of  the  defend- 
ant. Firsts  of  the  inventory  made  in  November,  1872,  about 
ten  months  before  the  fire,  on  the  sale  made  by  Bennet  & 
Bean  to  the  plaintiff  Isaac  B.  Ellsworth  of  the  stock  of  goods 
and  fixtures  of  Bennett  &  Bean ;  and  second^  of  the  foot- 
ings of  the  inventory  made  by  Ellsworth  &  Son,  September 
10, 1873,  a  few  days  before  the  fire,  of  the  stock  then  on 
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hand.  The  admissibility  of  this  evidence  is  to  be  determined 
in  view  of  the  circumstances.  Upon  the  issues  as  found,  it 
was  incumbent  upon  the  plaintiffs  to  show  the  amount  and 
value  of  the  goods  burned. 

The  plaintiffs  after  the  purchase  from  Bennett  &  Bean 
continued  the  business  to  the  time  of  the  fire,  selling  from 
the  stock  purchased  of  that  firm,  and  from  new  stock  pur 
chased  from  time  to  time,  which  was  mingled  with  the  old 
stock.  The  Bennett  &  Bean  inventory  was  taken  by  the 
members  of  that  firm,  assisted  by  the  plaintiffs  and  one 
Bowie,  and  was  entered  in  a  book,  the  articles  being  stated 
in  detail,  with  the  cost  price.  The  sale  to  Ellsworth  was 
made,  upon  this  inventory,  for  the  net  costs,  $7,740,07. 
The  book  containing  the  inventory  was  delivered  to  and 
kept  by  the  plaintiffs  in  the  safe  in  the  store.  The  inven- 
tory of  September  10,  1873,  was  entered  in  pass-books,  the 
goods  being  classified,  and  the  cost  of  each  article  in  each 
class  was  given,  and  footings  of  the  aggregate  cost  of  each 
class  were  made.  These  footings,  aggregating  $6,325.25, 
were  transferred  by  the  plaintiffs,  and  entered  in  the  in^ 
ventory  book  containing  the  Bennett  &  Bean  inventory 
The  pass  books  and  the  bills  of  purchase  were  kept  in  a 
desk,  and  were,  with  other  books  and  papers,  destroyed  by 
the  fire-  The  inventory  book  kept  in  the  safe  was  not 
burned.  The  trial  occurred  nine  years  after  the  fire.  The 
plaintiffs  were  severally  sworn  as  witnesses  in  their  own 
behalf,  and  testified  as  to  the  particulars  of  the  loss,  so  far 
as  they  could  recall  them.  It  appeared  from  their  testimony 
that  many  of  the  goods  purchased  of  Bennett  &  Bean,  and 
specified  in  the  inventory  of  1872,  were  in  the  stock  at  the  time 
of  the  fire,  and  they  enumerated  a  large  number  of  articles 
lM)ught  of  Bennett  &  Bean  then  on  hand ;  but  they  were 
unable  to  specify  the  exact  quantities,  or  the  exact  cost  from 
recollection.  The  same  is  true  as  to  the  new  goods.  Under 
these  circumstances  the  court  admitted  the  Bennett  &  Bean 
inventory  in  evidence  as  bearing  upon  the  value  of  the  classes 
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of  goods  embraced  therein,  which  were  in  the  stock  and  were 
burned  at  the  time  of  the  fire,  and  the  court  also  admitted 
the  footings  of  the  inventory  of  September  10, 1873,  to  be 
read  from  the  Bennett  &  Bean  inventory  book.  The  ad- 
mission of  the  Bennett  &  Bean  inventory  was  not,  at  the 
time  it  was  admitted,  restricted  in  terms  to  the  purpose 
named,  but  it  was  so  limited  in  the  charge.  We  think  both 
this  inventory  and  the  footings  of  the  second  inventory  were 
properly  admitted. 

The  plaintiffs  labored  under  great  embarrassment  in 
making  out  their  case  owing  to  the  burning  of  papers  and 
memoranda,  and  the  lapse  of  time,  and  seem  to  have  given 
the  best  evidence  bearing  upon  the  issue  at  their  command. 
The  Bennett  &  Bean  inventory  showed  what  goods  were 
purchased  by  Ellsworth,  and  their  cost  to  Bennett  &  Bean, 
and  also  the  prices  paid  by  Ellsworth, — matters  as  to  which 
the  plaintiffs  had  no  certain  specific  recollection.  The  price 
paid  ten  months  before  the  fire  for  goods  burned  was  some 
evidence  of  their  value  at  the  time  of  the  fire.  The  footings 
of  the  inventory  of  September  10, 1878,  were  authenticated 
by  the  testimony  of  both  the  plaintiffs  as  correct  footings  of 
the  inventory  contained  in  the  pass-books,  and  that  they 
testified  that  they  represented  the  cost  of  the  goods.  It  is 
true  that  the  evidence,  as  to  the  quality  or  value  of  the  goods 
burned,  was  not  very  satisfactory,  and  the  jury,  as  their  ver- 
dict indicates,  were  of  this  opinion.  But  we  think  the  rules 
of  evidence  were  not  violated. 

There  are  no  other  questions  requiring  special  notice. 

The  order  appealed  from  should  be  afi^med. 


All  concur. 
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Obobox  ScnBODTCK,  Respondent,  v.  Gbobgb  Bxkglbb  et  al^ 

Appellants. 

Court  of  Appeals,  March  25, 1867. 

1.  AppeaL  DrfaftU,  ReinsUUement. — A  default,  which  has  been  regularly 
taken  in  the  court  of  appeals,  will  not  be  opened  and  the  case  re- 
instated, where  the  return,  upon  which  the  case  would  have  to  be 
argued,  does  not  contain  an  exception  worthy  of  a  moment's  con- 
sideration. 

9.  Same. — ^the  question  as  to  the  verdict  being  excessive  cannot  be 
reviewed  in  the  court  of  appeals. 

Motion  to  open  a  default  and  restore  an  appeal. 

The  affidavit  of  appellant^s  attorney  is  as  follows : 
^  Isaac  Kugelman,  being  duly  sworn,  says  that  he  is  the 
attorney  for  the  defendants  and  appellants  herein ;  that  this 
appeal  was  taken  in  good  faith,  but,  through  the  sickness 
of  his  child  and  pressure  of  professional  engagements,  he 
neglected  to  serve  the  printed  case  within  the  forty  days. 
Deponent  further  says  that  he  has  never  received  any  notice 
whatever  to  serve  the  case,  as  required  by  rule  7  of  this 
court  before  the  appeal  can  be  dismissed  ;  that  no  previous 
application  has  been  made  to  vacate  the  default  herein ;  that 
deponent  is  ready  to  serve  said  case  within  forty-eight  hours 
after  the  default  is  opened." 

The  following  affidavit  was  interposed  by  respondent  in 
opposition  to  the  granting  of  said  motion :  ^*  Matthew  Marx, 
of  said  county,  being  duly  sworn,  says  that  he  is  the  attorney 
for  the  respondent  in  the  above-entitled  action,  and  that  Isaac 
Kugelman  is  the  attorney  for  the  appellants ;  and  upon  in- 
formation and  belief,  and  circumstances  hereinafter  alleged, 
states  that  the  appeal  was  not  taken  in  good  faith,  as  the 
attorney  for  the  appellants  has  brought  this  appeal  without 
the  knowledge  and  consent  of  the  parties  named  as  appel- 
lants, they  having  informed  the  sheriff  of  Queens  county, 
who  went  to  them  to  enforce  the  judgment  and  collect  the 

«)zeoution,  that  they  did  not  know  of  the  existence  of  this 
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appeal,  and  had  been  deceived  by  their  said  attorney,  and 
did  not  desire  to  appeal.  Deponent  farther  says  that  on  the 
6th  day  of  January,  1887,  the  appeal  herein  was  perfected, 
and  that  the  twenty  days  having  elapsed  on  the  26th  day  of 
January,  1887,  and  no  return  was  filed  by  the  appellants  as 
by  the  rule  of  this  court  required  herein,  and  that  on  the 
29th  day  of  January,  1887,  deponent  served  the  notice  re- 
quired by  rule  2  of  this  court,  by  handing  the  same  to  Isaac 
Kugelman,  Esq.,  the  attorney  for  the  appellants,  personally 
and  leaving  it  with  him  in  the  court-house  of  Kings  county, 
in  the  city  of  Brooklyn,  requiring  him  to  file  the  return 
within  ten  days  thereafter,  and  that  in  failing  thereof  de- 
ponent wonld  cause  an  order  to  be  entered  with  the  clerk  of 
this  court  dismissing  the  appeal ;  and  the  ten  days  having 
also  elapsed,  and  no  return  having  been  filed,  deponent 
caused  the  order  of  dismissing  tlie  appeal  to  be  entered  five 
days  after  the  lapse  of  the  twenty  days.  Deponent  further 
states  that,  at  the  time  the  forty  days  had  elapsed,  in  which 
time  the  appellants*  attorneys  were  required  to  serve  their 
printed  case,  the  motion  to  dismiss  the  appeal  had  been  filed 
with  the  clerk  of  this  coui-t,  and  on  the  17th  day  of  Febru- 
ary, 1887,  the  appeal  has  been  dismissed,  and  the  case  was 
out  of  the  court,  and  no  movement  ha*:$  been  made  by  the 
appellants*  attorney  to  make  and  serve  a  printed  case.  De- 
ponent fui*ther  says  that  the  motion  to  open  default  by  the 
appellants'  attorney  had  not  been  made  upon  this  dismissal 
of  the  appeal,  but  on  the  failure  to  serve  his  printed  case 
within  forty  days,  and  the  said  motion,  having  been  irregu- 
larly made,  should  be  denied,  with  costs  and  disbursements 
necessarily  created  on  pai*t  of  the  respondent  in  opposing 
this  matter." 

Ibooc  Ktigelmafiy  for  motion. 

Matthew  Marx^  opposed. 

Per  Curiam — The  default  herein  was  regularly  taken, 
and  the  counsel  for  defendants  asks  to  have  it  opened  and 
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the  case  restored.  We  have  looked  into  the  return  upon 
which  the  case  would  have  to  be  argued  in  this  court.  It 
is  very  brief,  and  not  an  exception  in  it  worthy  of  a  mo- 
ment's consideration.  The  question  as  to  tfie  verdict  being 
excessive  cannot  be  reviewed  here.  Under  these  circum- 
stances, the  motion  to  open  the  default  should  be  denied, 
with  ten  dollars  costs. 

All  concur. 


Thomas  Rxjthbbfobd,  Respondent,  v.  Thb  Village  op 

Holly,  Appellant. 

Comi  qfAppedlSy  April  19,  1887. 

Beversing  same  case,  36  Hun,  638,  Mem. 

Jlicftic^paZ  corparatiana, — ^Every  change  in  the  natural  surface  or  con- 
dition of  land,  made  In  the  improvement  of  a  street,  which  to  any 
extent  increases  the  flow  of  surface  water  on  adjacent  premises, 
does  not  constitute  an  actionable  injury,  and  render  the  municipal 
corporation  liable  therefor ;  but  a  substantial  change  in  the  direc- 
tion or  volume  of  the  surface  water,  unfavorable  to  the  adjoining 
owner,  must  be  shown  to  have  resulted  from  the  acts  of  the  cor- 
poration. 

Action  to  compel  defendant  to  close  a  sluice-way,  which  was 
claimed  to  discharge  the  surface  water  on  an  adjoining  lot, 
and  thence  on  plaintiff's  lot. 

Appeal  from  an  order  and  judgment  of  the  general  term 
of  the  supreme  court,  reversing  a  judgment  entered  on  re- 
port of  referee  dismissing  the  complaint,  and  ordering  a  new 
trial  before  another  referee. 

John  H.  WhiUy  for  appellant. 

John  Ouneen^  for  respondent. 

Ain>BEWS,  J. — The  fact  is  uncontroverted  that  the  nat- 
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ural  drainage  of  the  sur&ce  water,  from  the  northeasterly 
side  of  the  hill  over  whioh  Batavia  street  was  eonstracted, 
was  through  a  depression  at  the  foot  of  the  hill,  on  Batavia 
street,  which  Atended  over  the  Gary  lots  and  the  lot  of  the 
plaintiff,  from  whose  lot,  prior  to  1862,  the  water  was  dis- 
charged into  a  gully  or  watercourse  at  the  northwesterly 
comer  of  the  plaintifTs  tannery.  It  is  also  evident  that  the 
injuiy  which  the  plaintiff  has  sustained  to  his  tannery 
building,  since  that  date,  from  the  flow  of  the  surface  water 
over  his -premises,  has  resulted  from  the  closing  up  of  the 
outlet  by  the  wall  erected  by  the  state,  whereby  the  water 
was  turned  from  its  natural  course  and  thrown  against  the 
side  of  the  tannery.  But  this  is  not  decisive  against  the 
right  of  the  plaintiff  to  maintain  the  action.  It  is  claimed 
that  the  village,  by  the  grading  of  Batavia  street  in  186S, 
and  the  construction  of  gutters  therein,  and  of  the  sluice 
across  Batavia  street,  has  increased  and  facilitated  the  col- 
lection and  discharge  of  surface  water  at  the  lowest  point  in 
the  street,  and  that,  as  a  consequence,  a  greater  amount  of 
water  than  naturally  would  have  collected  there  has  been 
cast  upon  the  Cary  lot,  and  from  there  upon  the  premises  of 
the  plaintiff. 

The  finding  of  the  referee,  which  is  not  without  evidence 
to  support  it,  negatives  this  contention.  The  referee,  in  his 
twentieth  finding,  in  substance  finds  that  the  water  <£8- 
charged  from  the  sewer-plate  or  grate  over  the  sluice  on  the 
east  side  of  Batavia  street  passes  onto  the  plaintiff's  premises 
from  the  Cary  lot,  at  about  the  same  place  that  the  water 
has  at  all  times  since  1824,  when  said  street  was  laid  out, 
passed  upon  the  same ;  that  it  is  the  drainage  from  substan- 
tially the  same  territory,  and  that,  with  the  same  amount  of 
rain  fall,  ^'  no  greater  amount  or  volume  of  water  passes  oris 
discharged  onto  plaintiff's  premises  from  the  sluice  (since 
said  Gary's  sewer  was  closed)  than  did  pass  or  was  discharged 
onto  the  same  at  all  times  since  said  streets  (Batavia  and 
State  streets)  were  laid  out. 
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It  b  uot  claimed  that  the  coarse  or  amount  of  surface 
water  which  found  its  way  to  the  foot  of  the  hill  before 
Batavia  street  was  laid  out  in  1824  was  increased  by  the 
original  construction  of  the  street.  The  finding,  therefore, 
is  equivalent  to  a  finding  that  the  present  discharge  from 
the  sluice  does  not  exceed  the  natural  drainage,  at  this  point, 
of  the  surface  water  of  the  adjacent  territory.  It  is  insisted, 
however,  that  by  the  construction  of  the  gutter  on  the  north 
side  of  Batavia  street,  and  the  sluice  across  the  street,  the 
water  is  made  to  flow  in  an  artificial  channel,  and  is  collected 
in  a  body  and  cast  upon  the  plaintifTs  lot.  The  gutter  and 
sluice  were  constructed  for  the  protection  and  improvement 
of  the  roadway.  It  is  not  improbable  that  the  tumpiking 
of  the  street,  and  the  construction  of  the  gutters^  diminish 
to  some  extent  the  waste,  by  soakage  and  evaporation,  and 
thereby  increase  somewhat  the  quantity  of  water  which  col- 
lects at  the  sluice,  and  which  is  discharged  onto  the  Gary 
lot,  and  ultimately  on  the  plaintiffs  lot.  But  it  would  be 
quite  unreasonable  to  hold  that  every  change  in  the  nat- 
ural surface  or  condition  of  land,  made  in  the  improvement 
of  a  street  or  highway,  which  to  any  extent  increases  the 
flow  of  surface  water  on  adjacent  premises,  constitutes  an 
actionable  injury. 

;rhe  case  of  Noonan  v.  City  of  Albany  (79  N.  Y.  470) 
and  cases  of  kindred  character,  establish  no  such  unreason- 
able and  inconvenient  doctrine.  But  it  is  said  that  the  water, 
by  the  acts  of  the  defendant,  is  thrown  upon  the  plaintifE^s 
lot  in  a  body,  whereas  before  it  was  dispersed  over  the  sur- 
face,  and  was  absorbed,  doing  comparatively  little  injury. 
But  there  is  no  finding  that  the  manner  of  discharge  has 
been  materially  changed  by  the  acts  of  the  defendant,  and 
such  a  finding  would  have  been  in  conflict  with  some  of  the 
evidence,  although  it  might  have  been  warranted  by  other 
evidence.  It  is  true  that  it  is  found  that  the  water  passes 
onto  the  plaintiff's  lot  from  the  Gary  lot  substantially  in  a 
body.     But  this  finding  is  made  in  connection  with  anotlier 
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finding,  that  the  water  now  passes  over  the  surface  of  the 
Gary  lot  at  the  lowest  pointy  before  reaching  the  plaintiff's 
lot.  The  defendant  is  not  responsible  for  the  manner  in 
which  the  water  flows  over  the  plaintiff's  lot,  unless  it  is 
attributable  to  some  act  of  the  defendant.  This  question 
was  controvei*ted  on  the  trial. 

The  Gary  sewer  which  connected  with  the  sluice,  was  closed 
in  1879.  It  is  found  that  since  that  time  no  water  has  passed 
through  it,  and  the  water  which  now  reaches  the  plaintiff's 
lot  first  passes  through  the  sluice  across  the  road  to  the 
east  side  thereof,  where  it  is  interrupted  by  the  wall  or  face  of 
the  closed  Garey  sewer,  and  escapes  by  "  welling  up  "  through 
the  sewer  plate  or  grate,  and  thence  passes  over  the  surface  of 
the  Gary  lot,  and  onto  the  lot  of  the  plaintiff.  The  construc- 
tion of  the  sluice  probably  facilitates  the  passage  of  the  water 
from  the  roadway,  but  it  was  not  shown,  or  at  least  it  was 
not  shown  by  uncontradicted  evidence,  that  the  construction 
of  the  sluice,  or  the  manner  in  which  the  water  was  discharged 
from  it,  affected  materially  the  flow  across  the  plaintiff's  lot, 
from  what  it  originally  was  before  the  sluice  was  constructed. 
It  is  claimed  that  the  excavations  in  the  street  and  adja- 
cent lots,  made  by  the  state  in  1862,  for  canal  purposes 
changed  to  some  extent  the  direction  of  the  drainage,  and 
that  the  village  had  po  right  afterwards,  by  turnpiking  the 
street,  to  alter,  to  the  prejudice  of  the  plaintiff's  lot,  the  sui- 
face  of  this  '^  new  earth  "  created  by  the  canal  authorities, 
and  that,  in  determining  the  rights  of  the  parties,  this  new 
condition  must  be  regarded  in  the  same  way  as  though  it 
was  the  original  and  natural  condition  of  the  land.  It  is  a 
sufficient  answer  to  this  claim  that  there  is  no  satisfactory 
evidence  that  the  act  of  the  defendant,  in  restoring  the  high- 
way, made  any  substantial  change  in  the  direction  or  volume 
of  the  surface  water,  unfavorable  to  the  plaintiff.  But  at 
all  events  we  are  of  opinion  that  if  the  defendant,  in  improv- 
ing the  highway,  did  not  increase  the  flow  of  surface  water 
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on  the  plaintiffs  lot  beyond  what  it  was  prior  to  the  excava- 
tion, they  committed  no  wrong  to  the  plaintiff. 

Our  conclusion,  after  a  careful  examination  of  the  case, 
is  adverse  to  the  general  term.  The  general  term  reversed 
the  judgment  of  the  referee,  on  the  ground  that  the  facts 
found  by  him  showed  an  actionable  injury,  within  the  case 
of  Noonan  v.  City  of  Albany,  8upra,  We  differ  with  the 
general  term,  on  the  merits,  simply  as  to  the  construction 
of  the  findings  of  fact  by  the  referee,  which  are  numerous 
and  complicated. 

We' think  there  are  no  valid  exceptions  to  evidence.  The 
order  of  the  general  term  should  therefore  be  reversed,  and 
the  judgment  on  the  report  of  the  referee  affirmed. 

All  concur. 


Jambs  P.  Conner  et  al.^  Exeoutora,  etc..  Appellants,  v. 
Mabtin  J.  Keese  et  al.^  Respondents. 

Court  ofAppeaJSy  April  19,  1887. 

Beported  beiow,  39  Hun,  658. 

FUiidings.  Admission. — ^A  defendant,  who  admits  a  material  allegation 
of  the  complaint  by  his  answer,  and  seeks  to  avoid  it  by  aver- 
ments of  new  matter,  has  the  affirmative  of  the  issue,  and,  to  sus- 
tain his  defense,  must  prove  such  new  matter;  and  If  he  falls  to 
do  so,  the  averment  of  the  complaint  stands  admitted. 

Appeal  from  judgment  of  general  term  of  the  supreme 
court. 

Henry  Thompson^  for  appellants. 

Q-eorge  W.  Stephens^  for  respondents. 

Rapallo,  J. — This  action  was  brought  by  William  C. 
Conner,  sherifE  of  the  county  of  New  York,  in  his  lifetime, 
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against  one  of  his  deputies,  and  the  sureties  of  suoh  deputy 
on  his  official  bond  given  to  the  sheriff.  The  sheriff  having 
died,  the  aotion  has  been  continued  in  the  name  of  his 
executors.  The  condition  of  the  bond  was  such  as,  among 
other  things,  to  render  the  sureties  of  the  deputy  liable  for 
any  damage  the  sheriff  should  sustain  by  reason  of  any 
false  return  which  the  deputy  might  make  to  any  process 
delivered  to  him  for  execution.  The  breach  alleged  was,  in 
substance,  that  an  execution  in  an  action  of  replevin  for  the 
return  of  the  replevied  chattels  to  the  defendant  was  issued 
to  the  sheriff,  and  by  him  delivered  to  his  deputy,  Eeese, 
for  enforcement,  and  that  the  deputy  made  a  false  return 
to  said  execution  that  the  chattels  could  not  be  found,  by 
reason  of  which  false  return  judgment  had  been  recovered 
against  the  sheriff,  which  he  had  paid,  with  costs,  etc.  On 
the  trial  the  plaintiffs  proved  the  issuing  of  the  execution. 
Its  delivery  to  the  deputy,  Eeese,  was  admitted.  The 
return  that  the  chattels  could  not  be  found,  etc.,  signed 
with  the  name  of  the  sheriff,  and  the  recovery  of  judgment 
against  the  sheriff  for  the  falsity  of  this  return,  were 
also  proved.  For  the  purpose  of  binding  the  deputy  and 
his  sureties  by  this  judgment,  it  was  shown  that  he  was  a 
witness  on  the  trial  of  the  action  against  the  sheriff  for  the 
false  return,  and  also  that,  by  the  express  terms  of  the. 
bond,  they  waived  notice  of  any  action  brought  against  the 
sheriff  for  any  misfeasance  or  nonfeasance  on  the  part  of 
the  deputy,  and  covenanted  that  a  recovery  against  the 
sheriff  in  any  such  action  should  be  conclusive  evidence 
of  their  liability  for  the  full  amount  recovered.  There 
remained  but  one  link  to  be  supplied  in  the  chain  of  facts 
necessary  to  establish  the  liability  of  the  defendants.  That 
was  that  the  return,  for  the  falsity  of  which  the  sheriff  had 
been  compelled  to  pay  damages  and  costs,  had  been  made  by 
the  deputy,  or  on  his  report  to  the  sheriff  or  under-sheriff. 
That  essential  fact  was  not  established  by  the  evidence 
adduced  on  the  trial  of  this  action,  and  on  that  ground  the 
plaintiffs  were  nonsuited. 
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As  to  the  *  defendant  Johnstone  the  nonsuit  was  clearly 
right ;  for,  by  his  answer,  he  put  in  issue  all  the  facts  alleged 

I 

in  the  complaint  bearing  upon  that  question.  The  opinions 
of  the  majority  of  the  general  term  are  clearly  right,  so  lar 
as  that  defendant  is  concerned.  But  as  to  the  defendants 
Campbell  and  E^ese,  the  case  is  different.  By  their 
answei*s  they  expressly  admitted  that  the  return  was  made 
by  the  deputy  Eeese.  The  complaint  alleges  that  Keese 
made  the  return,  and  that  it  was  false,  by  reason  whereof 
the  sheriff  was  made  liable.  The  answer  of  defendant 
Campbell,  after  admitting  the  formal  allegations  of  Uie 
complaint,  setting  forth  that  the  plaintiff  was  sheriff,  that 
he  appointed  Keese,  one  of  his  deputies,  the  execution  of 
the  bond  sued  upon,  and  the  waiver  of  notice  therein 
contained,  denied  the  other  allegations  of  the  complaint 
only  so  far  as  not  thereafter  specifically  admitted,  qualified 
or  denied,  and  then  proceeded  to  aver  that  the  deputy  Keese 
was  willing  and  desirous  faithfully  to  execute  the  process 
confided  to  him  for  execution,  but  that  a  third  party  claimed 
title  to  the  property,  and  was  in  possession  thereof,  and  that 
he  made  the  return  for  which  the  sheriff  was  sued, 
under  instructions  from  the  under-sheriff  to  consult  the 
counsel  of  the  sheriff,  and  to  follow  their  advice  in  respect  to 
levying  upon  the  property  ;  that  such  counsel  having 
advised  him  not  to  execute  the  writ,  but  to  make  return 
that  he  could  not  find  the  property,  he  did  make  such  return, 
contrary  to  his  own  judgment,  but  under  the  express 
direction  of  the  sheriff  through  his  counsel.  The  answer 
of  the  defendant  Keese  was  to  the  same  effect,  though  less 
particular  in  detail. 

Of  course,  if  the  matters  thus  set  up  in  defense  had  been 
proved,  they  would  have  afforded  a  complete  justification 
for  the  action  of  the  deputy,  and  would  have  absolved  him 
and  his  sureties  from  any  charge  of  misconduct  which  could 
have  rendered  them  liable  upon  the  bond.  But  no  such 
proof  was  given  or  offered,  and  the'  defendants  on  the  trial 
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of  this  action  rested  their  defense  solely  andjsingly  upon 
the  point  that  it  had  not  been  proved  that  the  deputy  made 
the  return  which  was  found  to  have  been  false,  and  on  that 
sole  ground  the  general  terra  sustained  the  nonsuit.  We 
do  not  think  that,  as  to  the  defendants  Campbell  and  Eeese, 
that  fact  was  in  issue,  and  that  the  counsel  for  the  appellants 
is  right  in  his  contention  that  it  was  admitted  by  the 
pleadings.  The  answers  of  those  defendants  were  in 
confession  and  avoidance,  as  would  have  been  said  of  a  like 
pleading  under  the  common  law  system,  and  should  be 
held  now,  so  far  as  the  substance  is  concerned.  They  ad- 
mitted that  the  deputy  made  the  return  which  rendered  the 
sheriff  liable,  but  set  up  as  a  justification  that  they  did  so 
pursuant  to  the  direction  of  the  sheriff  himself,  through 
his  authorized  agents.  The  affirmative  of  that  issue  was 
with  them,  and  to  sustain  their  defense  it  was  necessary 
that  they  should  prove  their  allegation.  If  they  failed  to 
do  so,  the  averment  of  the  complaint  stood  admitted.  The 
case  is  devoid  of  any  evidence  throwing  light  upon  the 
merits  of  the  case,  and  we  must  decide  it  on  the  record. 

The  judgment  should  be  affirmed,  with  costs  as  to  the 
defendant  Johnstone,  and  reversed  as  to  the  defendants 
Campbell  and  Eeese,  and  a  new  trial  ordered  as  to  them 
with  costs  to  abide  the  event. 


All  concur. 
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Christophsr   Schwingeb,    Respondent,  v.  Alokzo  B. 

Raymond,  Appellant. 

Ccfmi  ofAppeala,  April  19,  1887. 

Aifiiming  same  case,  35  Hun,  666,  Mem. 

1.  Appeal,  Order  denying  new  trial. — The  general  terms  has  the  power 
to  set  a  side  a  verdict  as  contrary  to  the  evidence  without  any 
exception,  but  the  court  of  appeals  can  consider  no  objection 
which  is  not  based  upon  some  exception  taken  at  the  trial.  An  ap- 
peal to  the  latter  court  from  an  order  denying  a  motion  for  a  new 
trial  brings  up  only  questions  of  law  based  upon  exceptions  taken 
in  the  trial  court 

12.  Ehndence.  Expert. — Whetiier  barrels  upon  the  deck  of  a  canal  boat  were 
properly  covered  by  the  captain  so  as  to  protect  them  from 
rain,  is  not  properly  a  subject  of  expert  evidence.  From  the 
facts  proved,  the  jury  can  determine  whether  the  covering  was 
sufficient. 

8.  Charge.  Exception. — ^The  reply  of  the  court  to  a  request  to  charge,  **  it 
is  unnecessary,  I  think,  as  my  charge  covers  it/'  is  a  dear  intima- 
tion to  the  jury  that  the  request  is  proper;  and,  in  case  the 
charge  does  substantally  cover  it,  an  exception  to  such  response 
of  the  court  will  not  lie. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court. 

2>.  C.  Hyde^  for  appellant. 

Q-eo.  M.  Oagoodbt/^  for  respondent. 

Eabl,  J. — This  action  was  brought  by  the  plaintiff  to  re- 
cover his  freight  for  transportation  of  200  barrels  of  beans 
on  a  canal-boat  from  Albion  and  Brockport  to  New  York 
city.  The  defendants  allege,  by  way  of  counterclaim, 
that  the  beans  were  transported  in  such  a  careless  and  negli- 
gent manner  that  tbey  became  wet,  and  in  consequence  there- 
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of  sprouted,  aud  \7erc  greatly  damaged.     Upon  the  trial  the 
plaintiff  gave  evidence  tending  to  show  that  the  contract 
was  to  caiTy  the  beans  on  the  deck  of  his  boat,  and  that  he 
was  not  to  be  responsible  for  any  damage  to  them  fi-om 
moisture,  but  that  he  was  to  furnish  lumber  sufficient  to 
cover  them,  and  that  the  defendants  were  to  cover  them 
with  the  lumber  thus  furnished.    The  plaintiff  claimed, 
and  gave  some  evidence  tending  to  show,  that  he  furnished 
the  lumber  in  pursuance  of  this  agreement.     On  the  part  of 
the  defendants,  they  gave  evidence  tending  to  show  that 
there  was  no  agreement  that  the  plaintiff  should  be  exempt 
from  any  responsibility  as  carrier ;  that  he  was  to  furnish 
lumber  to  cover  the  beans ;  and  that  they  were  to  give 
directions  to  the  caption  of  the  boat  as  to  covering  them 
with  the  lumber  ;  that  the  plaintiff  failed  to  furnish  lumber 
for  that  purpose  ;  and  that  the  boat  entered  upon  its  voyage 
without  any  covering  upon  the  beans,  and  that  in  conse- 
quence thereof  they  became  wet,  and  were  greatly  dam- 
aged.   As  to  what  the  contract  really  was  between  the 
parties  there  was  a  fair  conflict  in  the  evidence,  but  there 
was  a  great  preponderance  of  evidence  that  the  plaintiff  did 
not  furnish  lumber  to  cover  the  beans,  and  that  he  failed  in 
that  respect  to  keep  his  contract.    There  ^vas  no  motion, 
however,  to  nonsuit  the  plaintiff  at  the  trial,  or  for  the 
direction  of  a  verdict,  and  no  exception  which  brings  ti  us 
the  question  whether  there  was  sufficient  evidence  to  sus-. 
tain  the  verdict  of  the  jury.    The  court  below  had  the  power 
to  set  aside  the  verdict  as  contrary  to  the  evidence  without 
any  exception,  but  in  this  court  we  can  consider  no  objec- 
tion which  is  not  based  upon  some  exception  taken  at  the 
trial ;  and  the  appeal  to  this  court  from  the  order  denying 
defendants'  motion  for  a  new  trial  brings  here  only  ques- 
tions of  law   based  upon  exceptions  taken  at  the  triaL 
Therefore,  however  unjust  this  verdict  may  be  upon  the 
facts  appearing  in  the  case,  we  are  powerless,  on  that 
account,  to  give  the  defendants  any  relief. 
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The  record  contains  but  one  exception  taken  bj  the  de- 
fendant  during  the  progress  of  the  trial  before  the  submis- 
sion of  the  case  to  the  jury.  While  one  of  the  defendants 
was  testifjring  as  a  witness,  he  stated  that  he  had  heard  the 
testimony  of  the  captain  of  the  boat  as  to  the  manner  iu 
which  he  covered  the  beans ;  that  he  was  acquainted  with 
the  manner  of  covering  deck-loads,  and  had  been  for  fifteen 
or  twenty  years ;  that  he  had  been  a  shipper  on  the  canal 
for  sixteen  or  eighteen  years;  and  that  the  defendants' 
warehouse  was  on  the  canal.  He  was  then  asked  this  question : 
**  What  is  a  proper  and  proof  way  of  covering  deck-loads  ?  '* 
To  this  there  was  objection  on  the  part  of  the  plaintiff,  and 
then  this  question  was  asked :  ^  I  will  ask  if  loose  boards  or 
barrels  tiered  in  the  manner  mentioned  by  the  witness 
Jacobs,  loosely  lapping  one  on  the  other  in  that  way,  length- 
wise with  the  boat,  if  that  will  protect  deck  freight  from 
rain  ?  '*  To  this  plaintiff's  counsel  objected,  and  the  objec- 
tion was  sustained,  and  defendants'  counsel  excepted.  We 
think  the  question  was  properly  excluded.  Whether  the 
barrels  were  properly  covered  by  the  captain  so  as  to  pro- 
tect them  from  rain  was  not  properly  a  subject  of  expert 
evidence.  The  facts  were  proved,  and  from  them  the  juiy 
were  to  determine  whether  the  covering  was  sufficient.  It 
was  not  difficult  to  place  all  the  facts  before  the  jury,  and 
from  them  they  must  be  supposed  to  have  had  sufficient 
skill  and  knowledge,  dealing  with  elements  with  which  all 
men  are  adequately  informed,  to  determine  whether  the 
barrels  were  properly  covered  for  protection  against  rain. 

The  only  other  exception  which  requires  any  notice  what- 
ever, is  that  taken  to  the  refusal  of  the  judge  to  charge  as 
requested  by  the  defendants,  as  follows:  "If  they  find 
from  the  evidence  that  it  was  a  part  of  the  contract'  of 
affreightment  that  defendants  should  perform  or  help  per- 
from  the  labor  of  covering  the  goods  with  lumber  to  be 
furnished  by  the  plaintiff,  and  that  he  would  not  be  respon- 
sible for  the  manner  in  which  such  labor  would  be  done,  nor 
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for  protection  of  the  goods  by  such  cover  from  the  element, 
and  did  f urish  the  lumber,  yet  that  the  defendants  were 
entitled  to  a  reasonable  opportunity  for  performance. after 
the  production  of  the  lumber,  and  the  proper  arrangement 
of  the  goods  on  the  deck  to  receive  the  cover,  and  if  the 
captain  departed  with  the  goods  from  Albion  or  Brockport 
without  a  proper  cover,  or  the  defendants  consent  that  they 
might  go  uncovered,  and  without  giving  the  defendants 
such  opportunity,  the  plaintiff  waived  performance  by  de- 
fendents  in  that  respect,  and  was  bound  to  care  for  the 
goods  as  though  no  special  contract  had  been  made."  In 
reply  to  this  request  the  court  said  :  "  It  is  unnecessary,  I 
think  as  my  charge  covers  it.'^  This  was  a  clear  intima- 
tion to  the  jury  that  the  request  was  proper,  and  we  think 
the  charge  did  substantially  cover  it.  The  court  had 
charged  the  jury  as  follows :  "  If  you  find  that  the  prop- 
erty should  be  carried  upon  the  deck,  and  further,  the 
agreement  was  that  the  plaintiff  should  furnish  the  lumber, 
and  the  defendants  should  themselves  place  the  lumber  on 
the  beans,  and  cover  them,  then,  if  the  captain  furnished 
the  lumber,  and  they  omitted  to  use  it,  and  cover  the  beans, 
when  they  had  an  opportunity,  then  they  cannot  recover ; 
and  that  involves  the  proposition  that  the  captain  did  fur- 
nish lumber  either  at  Albion  or  Brockport,  for  it  was  not 
contemplated  that  the  defendants  should  at  any  other  place 
adjust  the  lumber.  If  you  find  it  was  the  agreement  that 
the  plaintiff  was  to  furnish,  and  that  the  defendants  were  to 
advise  the  captain  how  to  use  it,  and  cover  and  protect  the 
property,  and  the  lumber  was  furnished,  and  they  gave  in- 
structions to  the  captain,  then  they  did  all  their  duty,  and 
the  plaintiff  was  liable  to  them  for  the  damages  which 
might  have  occurred,  the  plaintiff  himself  assuming  the  risk 
that  he  would  protect  and  preserve  the  i^roperty ;  and,  if  he 
didn't  furnish  the  lumber  at  all,  then  they  were  under  no 
obligation  to  adjust  it.*^ 

It  may,  however,  be  said  that  there  was  really  no  con- 


LUGWIG  V.  GILLESPIE.  899 


Opinion  of  tlie  Court,  by  Danfobtu,  J. 


troversy  at  the  trial  that  the  defendants  had  opportunity  to 
cover  the  beans,  provided  the  lumber  was  furnished  by  the 
plaintiff.  The  contention  of  the  plaintiff  was  that  he  fur- 
nished the  lumber ;  and  that  of  the  defendants  was  that  no 
lumber  was  furnished,  although  they  repeatedly  requested 
that  it  should  be.  And  therefore  they  are  not  in  a  position 
to  contend  that  they  had  no  opportunity  to  use  the  lumber. 
The  principles  controlling  this  case  were  in  the  main  setr 
tied  when  it  was  here  before  (83  N.  Y.  192),  and  nothing 
further  needs  to  be  written  now. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 


Ebnbst  Lxtdwig,  Respondent,  v.  Louis  0.  Gillbsfibs, 

Appellant. 

Court  of  AppecUa,  .^prfll9,  1887. 
Affirming  same  case,  51  N.  Y.  Super.  310. 

IMncipcd  and  agent.  Vhdiscloeed. — ^When  a  contract  not  under  seal  is 
made  with  an  agent  in  bis  own  name,  for  an  undisclosed  principal, 
whether  he  describes  himself  to  be  an  agent  or  not,  the  agent 
may  sue  upon  it. 

See  note  at  end  of  case. 

Appeal  from  a  judgment  of  the  general  term  of  the  New 
York  superior  court,  affirming  a  judgment  for  plaintiff. 

Wm.  Hildreth  Fields  for  appellant. 

M.    W.  Divine^  for  respondent. 

Danfoeth,  J. — The  action  was  to  recover  $22,251.60, 
as  the  price  of  certain  bitumen  theretofore  sold  and  delivered 
by  the  plaintiff  to  the  defendant.  Besides  a  general  denial, 
the  answer  set  up  that  the  bitumen  was  sold  and  delivered 
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by  the  plaintiff,  not  on  his  own  account,  ^^bnt  as  known 
agent  for  the  firm  of  Aries,  Dufour  &  Co.,  his  disclosed 
principals,  under  a  special  contract  in  writing,  and  without 
authority  to  receive  the  proceeds  of  such  sales ; ''  and  upon 
this  defense  the  defendant,  upon  trial  of  the  issues  before  a 
referee,  asked  a  dismissal  of  the  complaint.  His  request 
was  denied,  and  judgment  went  against  him,  both  upon 
the  report  of  the  referee  and  at  the  general  term. 

The  principal  point  made  in  his  behalf  upon  this  appeal 
is  that  the  action  was  improperly  brought  by  the  plaintiff 
in  his  own  name.  It  appeared  that  the  contract  was 
negotiated  by  one  Clarke,  a  broker,  who  in  that  character 
made  and  signed  a  writing  which,  so  far  as  is  material,  was 
'n  these  words:  "New  York,  April  25,  1882.  Sold  for 
account  of  Mr.  E.  Ludwig,  agent,  to  Mr.  L.  C.  Gillespie, 
four  thousand  (4,000)  cases  Syrian  bitumen,"  etc.  A  time 
for  delivery  was  specified,  and  the  price  declared  "  payable 
thirty  days  from  each  delivery."  This  contract  was 
assented  to  by  both  parties,  and  the  referee  finds  that 
"  there  was  no  proof  that  the  name  of  Aries,  Dufour  &  Co. 
was  disclosed  or  mentioned  as  the  principal  of  the  plaintiff 
in  the  negotiations  for  the  sale,  nor  at  any  time  befoi*e 
this  contract  had  been  executed  and  delivered ; "  but  he 
also  finds  that,  at  the  time  of  making  it,  the  "plaintiff  was 
in  fact  the  agent  of  Aries,  Dufour  &  Co.  of  Marseilles, 
France,  for  the  sale  of  imported  goods,"  and  that  the  bitu- 
men was  sold  and  delivered  by  him,  not  on  his  own  account, 
but  for  and  on  account  of  Aries,  Dufour  &  Co.,  and  as  their 
agent. 

The  evidence  sustains  these  findings,  and  the  case  is  thus 
brought  within  the  well-established  rule  of  law,  that  when  a 
contract  not  under  seal  is  made  with  an  agent  in  hisjown 
name,  for  an  undisclosed  principal,  whether  he  describes 
himself  to  be  an  agent  or  not,  either  the  agent  or  principal 
may  sue  upon  it.  Considerant  v.  Brisbane,  22  N.  T.  889 ; 
Sohaefer  v.  Henkel,  75  id.  878.    The  defendant  has  received 
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the  thing  bargained  for,  and  a  recovery  by  the  plaintiff  and 
payment  of  the  judgment  will  be  a  complete  protection  to 
the  defendant  against  any  claim  of  the  principal  arising 
upon  the  contract. 

The  other  questions  presented  by  the  appellant  relate  to 
rulings  by  the  referee  upon  offers  of  evidence,  and  were 
properly  held  by  the  general  term  to  be  without  merit. 

The  judgment  should  be  affirmed. 

All  concur. 

Note  on  the  ReiiAtion  and  LiABntiirY  of  PABrras  in  Case  op 

AN  Unbisclosed  Agbnct. 

An  agent  who  discloses  fully  the  name  of  his  principal  at  the  time  of 
making  the  contract,  is  not  usually  liable  to  the  other  contracting  party 
for  the  purchase  price  of  the  goods  sold  and  delivered,  unless  made  so  by  a 
special  pledge  of  his  own  credit.  But  where  for  any  reason  he  fails  at  such 
time  to  make  known  the  name  of  his  principal,  he  renders  himself  liable. 
This  liability  is  not  confined  to  any  particular  class  off  agents,  but  extends 
to  an  auctioneer,  broker,  commission  merchant,  agent  for  a  corporation,  a 
copartner,  agent  for  a  foreign  principal,  a  public  agent,  and  in  fact  for 
every  kind  of  agency. 

Where  a  contract,  not  under  seal,  is  made  with  an  agent  In  his  own 
name  for  an  undisclosed  principal,  whether  he  describes  himself  as  an 
agent  or  not,  either  the  agent  or  principal  may  sue  upon  it. 

It  is  not  sufficient  to  exonerate  an  agent  from  liability  merely  because  he 
stated  that  he  was  acting  as  an  agent.  Nor  will  it  exempt  a  commission 
merchant  from  responsibility,  on  the  ground  that  he  was  acting  as  the 
agent  for  some  other  person,  by  merely  showing  that  he  was  generally 
known  to  the  contracting  party  and  others  to  be  a  commission  merchant. 

It  is  not  enough  that  the  other  party  has  the  means  of  ascertaining  the 
name  of  the  principal;  he  must  have  actual  knowledge,  in  order  to  relieve 
the  agent  from  personal  liability.  The  disclosiure  of  his  agency  is  not  com- 
pletely made,  unless  it  embraces  the  name  of  the  principal. 

Where  the  name  of  the  principal  is  disclosed  after  the  sale,  so  as  to  give 
a  right  of  action  in  favor  of  the  vendor  against  him  for  the  price  of  the 
goods  sol^the  principal  may,  on  his  x>art,  maintain  an  action  against  the 
vendor,  for  a  breach  of  warranty  in  the  contract  of  sale. 

Where  the  purchaser  or  vendor  is  not  known  to  the  other  party  to  be 
principal,  and  credit  was  at  the  time  given  to  the  agent,  who  was  in  fact 
an  undisclosed  agent,  such  party  can,  at  his  election,  hold  for  payment 
either  the  agent  or  his  inrinoipal.  Though  he  may  elect  which  of  them  he 
will  hold  responsible,  he  cannot  have  a  recovery  against  both  of  theuL  But 
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the  commencement  of  an  action  against  either  the  agent  or  the  principal 
is  not  conclosive  of  an  election  to  hold  him  only  liable.  A  judgment 
against  either  of  them,  even  without  satisfaction,  will  constitute  a  conclu- 
sive election,  but  no  legal  proceeding  short  of  judgment  will  have  such  an 
e£fect.  The  party,  by  a  joint  action  against  the  principal  and  agent,  does 
not  elect  to  accept  either  as  his  sole  debtor. 

In  the  cases  relating  to  the  right  of  set-off  in  behalf  of  a  person  who 
has  dealt  with  an  agent,  whose  agency  was  unknown  to  such  person,  the 
question  arises  between  the  principal  and  the  party  dealing  with  the  agent; 
and  the  right  of  the  party,  purchasing  property  of  the  agent,  in  such  cases 
to  set-ofP  a  claim  against  the  latter,  in  an  action  brought  by  the  principal, 
depends  upon  the  want  of  actual  Icnowledge  not  only  of  the  agency,  but 
also  of  circumstances  which  would  direct  a  prudent  man  to  inquiry  and 
information  of  the  fact,  or  furnish  him  reason  to  believe  that  he  was  deal- 
ing with  an  agent.  Distinctions  are  drawn  in  the  application  of  this  prin- 
ciple, between  cases  in  which  the  supposed  principal  was  a  factor  having 
the  possession  of  the  goods,  and  in  those  in  which  he  was  a  mere  broker, 
negotiating  without  such  possession.  Anything  short  of  such  agency,  as 
vests  in  the  agent  the  actual  possession  and  apparent  control  of  the  prop- 
erty, will  be  insufficient  to  give  such  right  to  the  purchaser  as  against  the 
principal. 

Where  the  sale  is  made  to  the  agent  and  the  credit  given  to  him  without 
knowledge  that  he  is  purchasing  for  a  principal,  the  vendor  cannot  recover 
of  the  principal  for  such  goods,  when  the  principal  has,  prior  to  the  trans- 
action, furnished  the  agent  with  the  money  with  which  to  make  the  piu*- 
chase.  But  the  rule  is  different,  where  the  agent,  at  the  time  of  making 
the  purchase,  disclosed  the  fact  that  he  was  purchasing  for  a  principal;  or, 
where  the  agent  was  authorized  by  the  principal  to  purchase  upon  credit, 
and  the  money  was  furnished  to  the  agent,  after  the  disclosure  of  such 
agency;  and  even  in  the  latter  case,  the  seller  may  preclude  himself  from 
charging  the  principal,  by  lying  by  and  suffering  him  to  settle,  in  good 
ftiith,  with  the  agent  for  the  purchase. 

What  agenis.  Auctioneer.— -An  auctioneer  who  sells  goods  as  the  mere 
agent  of  others,  and  does  not  at  the  time  of  the  sale  disclose  the  names  of 
his  principals,  renders  himself  personally  liable  as  the  vendor  of  the  goods. 
Mills  0.  Hunt,  17  Wend.  332. 

For  foreign  principal, — ^In  Taintor  v,  Prendei^gast,  3  Hill,  72,  It  was 
held  that  whether  the  principal  is  or  is  not  a  foreigner,  his  agent,  omitting 
to  disclose  his  name,  would  be  personally  liable  to  an  action.  But  even  a 
foreign  principal,  when  discovered,  would  be  liable  for  the  pislce  of  the 
commodity  purchased  by  his  agent,  unless  there  was  an  intent  to  give  an 
exclusive  credit  to  the  agent.  Where  the  purchaser  Is  known  to  live  in  a 
foreign  country,  such  intent  may  be  inferred  from  the  custom  of  trade; 
and  even  where  the  parties  reside  in  different  states  under  the  same  general 
government,  such  custom  has  been  held  sufficient  to  exonerate  the  prin- 
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dpal.  The  nsnal  and  dedslTe  indication  of  an  exclusive  credit  is,  that  the 
ciedit4»,  thongh  he  knows  that  there  is  a  foreign  principal,  makes  his 
charge  in  account  against  the  agent.  But  if  the  seller  is  kept  in  ignorance 
that  he  is  selling  to  an  agent  or  factor,  he  has  a  concurrent  remedy  against 
both  the  agent  and  prlnclpaL 

Where  an  agent  acquires  rights  in  tlie  course  of  dealing  for  his  principal,, 
whether  the  latter  is  foreign  or  domestic,  and  his  name  is  kept  secret,  the 
principal  may  sue  to  enforce  those  rights.  And  the  defendant  is  not  by 
such  form  of  action  to  be  cut  off  from  any  equities  he  may  haye  against  the 
agent.  The  latter  is  considered  as  the  ezclusiye  principal  so  far,  but  no 
farther.  As  a  general  rule,  the  latter  cannot  maintain  an  action  in  his 
own  name  at  all;  though  an  exception  maybe  found  to  arise  In  case  where 
he  has  the  rights  of  bailee  or  some  other  rights,  not  the  mere  powers  of  a^ 
naked  agent. 

Public  agent. — When  an  agency  is  disclosed,  and  the  contract  relates  to 
the  matter  of  the  agency,  and  is  within  the  authority  conferred,  the  agent 
will  not  be  personally  bound,  unless  upon  clear  and  explicit  evidence  of  an 
intention  to  substitute,  or  to  superadd,  his  )>er8onal  liability  for,  or  to, 
that  of  the  principal.    Hall  v.  Ldiuderdale,  46  N.  Y.,  70. 

In  case  of  a  public  agent,  mudti  stronger  evidence  is  required,  to  rebut 
the  presumption,  that  the  parties  do  not  contemplate  the  personal  liability 
of  the  agent,  than  when  the  contract  and  agency  are  of  a  private  nature. 
Id.  2  Kent,  632;  Walker  v.  Swartout,  12  John.  444;  Olney  v.  Wickes,  18 
Id.  122;  Osborne  v.  Kerr,  12  Wend.  179. 

Agent  for  corporations, — ^An  agent  of  a  manufacturing  establishment 
bought  a  quantity  of  dye-stuffs  for  the  use  of  the  factory,  without  disclos- 
ing the  name  of  his  prindpaL  The  bill  of  goods  was  made  out  to  him  as 
agent,  and  he  drew  a  bill  of  exchange  on  a  third  i>erson  signing  it  in  his 
name  as  agent.  The  bill  was  subsequently  protested,  and  an  action  to  re- 
cover the  price  of  the  goods  was  brought  against  the  principal.  It  was 
held  that  the  principal  could  not  be  charged  as  drawer  of  the  bill,  as  his 
name  did  not  appear  on  it;  but  that  the  plaintiff  was  entitled  to  recover 
under  account  for  goods  sold  in  case  the  facts  were  sufficient  to  warrant 
the  jury  in  saying  that  the  goods  were  not  sold  on  the  exclusive  credit  of 
the  agent. 

In  Inglehart  v.  Thousand  Island  Hotel  Co.,  7  Hun,  547,  the  hotel  was 
erected  and  carried  on  by  two  parties  who  were  the  president  and  secretary 
of  the  defendant  company,  and  they  and  others  were  its  trustees  and  stock- 
holders. They  were  ostensibly  managing  and  controlling  the  said  hotel 
and  Its  aSSairs  and  purchased  goods  of  the  plaintiff.  And  the  question  was 
whether  they  were  acting  individually  or  on  behalf  of  the  defendant  in 
such  purdiase.  And  it  was  held  that.  If  they,  as  officers  or  agents  of  the 
defendant,  were  carrying  on  said  hotel,  the  defendant  was  clearly  liable 
for  debts  contracted  by  them  for  such  purpose,  even  though  such  debts 
were  nominally  contracted  in  their  own  names.    If  goods  are  purchased  by 
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an  agent  in  his  own  name,  the  creditor  may,  nevertheless,  hold  the  prin- 
cipal for  the  debt,  when  discovered.  Id. ;  Beebe  o.  Bobert,  12  Wend.  413; 
Ferguson  v.  Hamilton,  35  Barb.  427;  Porter  v,  Talloot,  1  Cow,  359;  Tainter 
9.  Pendergast,  ante. 

Broker y  eto.— In  Knapp  o.  Simon,  96  N.  Y.  284,  it  was  held  that,  when 
a  broker  purchases  or  sells  property  without  disclosing  to  the  respective 
principals  in  the  transaction  the  name  of  the  party  for  whom  he  acts,  he 
becomes,  on  the  one  side,  liable  personally  for  the  purchase  price  of  the 
property  bought,  and,  on  the  other,  is  entitled  to  collect  such  price  from 
the  principal  at  whose  instance  the  purchase  was  made.  The  vendee  in 
such  case  can  relieve  himself  from  liability  to  the  broker  only  by  showing 
payment  of  the  contract  price  by  him  to  the  original  vendor,  or  a  release 
for  a  good  or  valuable  consideration  from  the  broker. 

In  Ludwig  v.  Gillespie,  105  N.  Y.  653,  a  contract  was  negotiated  by  a 
broker,  who  in  that  character  made  and  signed  a  writing  which,  so  far  as 
is  material,  was  in  these  words :  "New  York,  April  25,  1882, — sold  for 
account  of  Mr.  E.  Ludwig,  Agt.,  to  Mr.  L.  C.  Gillespie,  four  thousand 
(4,000)  cases  Syrian  Bitumen, "  etc.  The  name  of  the  principal  was  not 
disclosed  or  mentioned  in  the  negotiations  for  the  sale,  nor  at  any  time 
before  this  contract  was  executed  and  delivered;  but  the  bitumen  was  sold 
and  delivered  by  the  seller,  not  on  lus  own  account,  but  on  account,  and 
as  the  agent  of  a  certain  principal.  And  It  was  held  that,  where  a  contract, 
not  under  seal,  is  made  with  an  agent  in  his  own  name  for  an  undisclosed 
principal,  whether  he  describes  himself  to  be  an  agent  or  not,  either  the 
agent  or  principal  may  sue  upon  it.  See  Considerant  v.  Brisbane,  oiUe; 
Schaefer  v,  Henkel,  ante. 

The  defendant  has  received  the  thing  bargained  for,  and  a  recovery  by  the 
agent  and  payment  of  the  judgment  will  be  a  complete  protection  to  the 
purchaser  against  any  claim  of  the  principal  arising  upon  the  contract. 

In  Jemison  t>.  Citizens'  Sav.  Bk.,  44  Hun,  412,  an  action  was  brought  by 
the  plaintiffs,  who  were  commission  merchants  and  cotton  brokers,  to  re- 
cover a  balance  of  money,  claimed  to  have  been  expended  by  them  in  the 
purchase  and  sale  of  cotton  futures  for  the  defendant,  and  for  their  com- 
missions. The  purchases  and  sales  were  made  by  the  plaintiffs  under  the 
direction  of  the  defendant's  cashier,  who  informed  the  plaintiffs  that  neither 
himself  nor  the  bank  dealt  in  futures,  and  that,  in  case  he  ordered  pur- 
chases, it  would  only  be  for  good  responsible  customers  who  had  put  up  the 
necessary  margin;  but  he  did  not  disclose  the  defendant's  principals  at  the 
time  of  giving  the  orders.  And  it  was  held  that  the  defendant  was  not  exon- 
erated from  responsibility  merely  because  It  stated  that  it  was  acting  as 
an  agent. 

In  Warring  v.  Mason,  18  Wend.  427,  the  defendants  were  oommisaion 
merchants  in  the  sale  of  cotton,  and  made  a  sale  by  sample  of  a  number  of 
bales  of  cotton  to  plaintiffs.  At  the  time  of  the  sale,  nothing  was  said  as 
to  who  were  the  real  owners  of  the  cotton.    Both  parties  resided  in 
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Kew  York,  and  it  was  well  known  among  merchants  there  that  the  de- 
fendants dealt  in  cotton  as  commission  merchants;  but  there  was  no  proof 
that  the  plaintiffs  knew  that  the  defendants  dealt  in  cotton  on  consignment 
only.  And  it  was  held  that  there  was  nothing  in  the  case  to  exempt  the 
defendants  from  liability,  on  the  ground  that  they  were  acting  merely  as 
commission  merchants,  or  as  agents  for  some  other  person.  As  the  cotton 
was  sold  in  their  names,  merely  proving  that  they  were  generally  known  to 
the  plaintiffs  and  others  to  be  commission  merchants,  amounted  to  nothing, 
without  also  proving  that  commission  merchants  never  buy  or  sell  on  their 
own  account.  If  they  wished  to  protect  themselves  from  responsibility  as 
agents,  they  should  not  have  sold  in  their  own  names;  or,  at  least, 
they  should  have  disclosed  the  name  of  their  principal,  if  the  cotton 
was  not  in  fact  theirs,  so  as  to  give  the'  purchasers  an  action  against 
him. 

In  Beebe  v.  Robert,  ante^  it  was  held  that,  where  the  purchaser  is  disclosed 
a*i  the  time  of  the  purchase,  it  then  becomes  a  question  of  fact,  to  be  de- 
termined from  all  the  circumstances  in  the  case,  whether  the  vendor  relied 
exclusively  upon  the  credit  of  the  agent  or  not;  and  if  he  did,  he  cannot 
afterwards  resort  to  the  principal. 

But  when  goods  are  bought  by  a  broker  or  other  agent,  and  he  does  not 
disclose  his  principal  at  the  time,  the  principal,  when  discovered,  is  liable 
on  the  contracts  which  his  agent  has  made  for  him.  Id.  And  where  the 
name  of  the  principal  is  disclosed  after  the  sale,  so  as  to  give  an  action  in 
favor  of  the  vendor  against  him  for  the  price  of  the  goods  sold,  the  prin- 
cipal may,  on  his  part,  maintain  an  action  against  the  vendor,  for  a  viola- 
tion of  his  part  of  the  agreement;  as,  for  instance,  a  breach  of  warranty. 
Id.  In  such  case,  it 'would  seem  to  follow  that  there  is  sufficient  privity 
of  contract  between  them  to  enable  the  principal  to  maintain  such  an 
action  against  the  vendor.  The  general  rule  is,  that  the  action  should  be 
brought  in  the  name  of  the  party  whose  legal  interest  has  been  affected, 
against  the  party  who  committed  the  injury. 

A  broker,  though  acting  for  another,  makes  himself  x>er8onally  liable  if 
he  contracts  in  his  own  name,  without  disclosing  the  name  of  his  principal. 
This  will  be  so,  though  the  seller  supposes  at  the  time  that  he  !s  acting  as 
a  broker  or  agent  for  another;  the  subsequent  disclosure  of  the  principal, 
and  the  commencement  of  an  action  against  him  by  the  seller,  will  not 
discharge  the  broker  from  personal  liability.  Cobb  r.  Ehapp,  71  N.  T. 
348. 

It  is  not  sufficient  that  the  seller  may  have  the  means  of  ascertaining  the 
name  of  the  principal;  he  must  have  actiml  knowledge.  There  is  no 
hardship  in  this  rule  of  liability  against  agents.  They  always  have  it  in 
their  own  power  to  relieve  themselves,  and  when  they  do  not  do  so,  it  must 
be  presumed  that  they  intend  to  be  liable.    Id. 

Election, — In  this  case,  an  action  was  brought  to  recover  for  wheat 
alleged  to  have  been  sold  by  plaintiff  to  defendant,  but  which  was  in  fact 


406  LUDWIG  V.  GILLESPIE. 

Note  on  Belatlon  of  Parties  in  Case  of  an  Undisclosed  Agency. 


purcliased  by  the  latter  for  third  persons.  The  princliMd  was  not  disclosed. 
The  defendant  expressly  purchased  on  his  own  credit,  directed  the  goods 
to  be  charged  to  him  and  stated  that  the  wheat  was  for  the  '*  BHssYills 
Distillery,"  and  was  to  be  delivered  there.  Plaintiff  did  not  know  the 
proprietors  of  t]ie  distillery. 

Subsequently,  the  defendant  disclosed  the  name  of  his  principaL  And 
it  was  held  that  a  subsequent  disclosure  of  the  principaPs  name  by  the 
agent  and  the  commencement  of  an  action  against  him  by  the  seller  were 
not  conclusive  of  an  election  to  hold  him  only  responsible  ;  and  that  the 
fact  of  commencing  such  action,  and  the  statements  made  in  the  complaint 
therein,  were  proper  to  be  considered  by  the  jury  on  the  question  of  knowl- 
edge as  to  the  principal,  but  did  not  operate  as  a  legal  discharge. 

In  the  case  of  Beymer  v,  Bonsall,  79  Penn.  298,  it  was  held  that  neither 
the  agent  nor  principal  in  such  a  case  would  be  discharged  short  of  satis- 
faction. 

Where  purchasers  are  known  to  be  the  principals  and  the  party  actually 
making  the  purchase  is  only  their  agent,  the  former  are  alone  responsible, 
unless  credit  was  given  exclusively  to  the  agent,  in  which  event  the  agent 
alone  is  liable.  Meeker  v.  Claghom,  44  N.  Y.  349.  But  if  the  purchasers 
were  not  known  to  be  the  principals,  and  credit  was  at  the  time  given  to 
the  agent,  who  was  in  fact  an  imdisclosed  agent,  the  vendors  can  hold  for 
payment,  at  their  election,  either  the  agent  or  the  principals.  Id.  If  the 
party  personally  purchasing  was  not  in  fact  the  agent  of  the  alleged  pur- 
chasers, but  furnished  the  articles  to  them  upon  his  agreement  with  them, 
the  latter  are  not  responsible  to  the  vendors.  Id ;  Pentz  v,  Stanton,  10 
Wend.  271. 

Where  the  agent  purchases  property  and  promises  payment  without  dis- 
closing his  agency,  he  is  originally  liable.  Mattlage  v.  Poole,  15  Hun,  556. 
The  right  of  recovery  exists  against  the  principal  when  discovered  ;  but 
the  vendor,  though  he  may  elect  which  of  them  he  will  hold  responsible, 
cannot  have  a  recovery  against  both  the  agent  and  the  principaL  Meeker 
V,  Claghom,  ante;  Mattlage  v.  Poole,  ante. 

The  vendor  has  an  tmdoubted  option  as  to  which  he  will  hold  liable  in 
such  case,  as  both  principal  and  agent  are  equally  responsible  to  him.  By 
proceeding  to  a  Judgment  against  the  principal,  he  makes  an  election  and 
will  be  held  concluded  thereby.  But  a  proceeding  at  law  on  the  claim, 
short  of  judgment,  will  not  be  conclusive  of  an  election.  While  the  judg- 
ment against  either  principal  or  agent,  even  without  satisfaction,  will 
constitute  a  conclusive  election,  no  legal  proceeding  prior  to  a  judgment 
will  have  that  effect.  In  Nason  v,  Gockrof  t,  8  Duer,  368,  it  was  held  that 
the  mere  commencement  of  a  suit  against  the  principal  will  not  dischai^ 
the  agent  In  Beymer  v.  Bonsall,  ante,  it  was  said  that  the  agent  being 
already  liable  on  his  contract,  can  be  discliai^ed  only  by  satisfaction  of  it 
by  himself  or  another.     This  remark  was,  perhaps,  too  strong. 

In  Mattlage  v,  Poole,  ante,  the  vendor  brought  an  action  against  both 
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the  agent  and  the  principal,  and  it  was  held  that  he  may  discontinne 
against  the  principal  and  continue  the  action  against  the  agent.  By  pro- 
ceeding in  an  action  against  principal  and  agent  jointly,  the  vendor  has 
not  elected  to  accept  either  as  his  sole  debtor ;  for  if  the  commencement 
of  the  action  discharged  one,  it  would  in  like  manner  discharge  the  other 
debtor  also. 

An  agent  contracting  in  his  own  name,  and  failing  to  disclose  the  name 
of  his  principal  at  the  time  of  making  a  contract  for  the  sale  or  purchase 
of  goods,  is  personnally  liable  for  whatever  obligation  may  arise  out  of  the 
contract.  Argersinger  o.  Macnaughton,  114  N.  Y.  585  ;  Mills  v.  Hunt, 
ante ;  Morrison  v.  Currie,  4  Duer,  79  ;  Cobb  v.  Knapp,  cade  ;  Ludwlg  v. 
Gillespie,  ante\  Jemison  x>.  Citizens*  Sav.  Bk.,  ante. 

Where  an  agent  makes  the  contract  of  sale  in  his  own  name,  as  commis- 
sion merchant,  without  disclosing  the  name  of  any  principal,  his  warranty 
given  to  produce  the  sale  may,  within  the  above  rule,  be  deemed,  as  be- 
tween the  parties,  his  undertaking.  In  such  case,  the  purchaser  relies  upon 
the  responsibility  of  the  person  with  whom  he  deals  for  the  performance 
of  the  contract,  and  does  not  look  elsewhere  to  obtain  it.  When  there  is, 
in  fact,  a  principal,  the  agent  may  ordinarily  relieve  himself  from  personal 
liability,  upon  a  contract  made  in  the  principalis  behalf,  by  disclosing  his 
name  at  the  time  of  making  it.    Id. 

Upon  such  disclosure,  the  party  proceeding  to  deal  with  the  agent  may 
or  may  not,  as  he  pleases,  enter  into  contract  upon  the  responsibility  of 
the  named  principal ;  but  to  permit  an  agent  to  turn  over  to  his  customer 
an  undisclosed  and,  to  the  latter,  unknown  principal,  may  have  the  effect 
to  deny  to  the  customer  the  benefit  of  any  available  or  responsible  means 
of  remedy  or  relief  founded  upon  the  contract. 

The  rule  is  no  less  salutary  than  reasonable  that  an  agentmay  be  treated 
as  the  i>arty  to  the  contract  made  by  him  in  his  own  name,  unless  he  ad- 
vises the  other  party  to  the  contract  of  the  name  of  the  principal  whom  he 
assum^  to  represent  in  making  it,  where  that  is  unknown  to  such  party.  Id. 

This  proposition  is  not  inconsistent  with  the  general  rule  that  an  agent, 
acting  within  the  scope  of  his  authority  with  a  party  advised  of  his  agency, 
will  not  be  personally  charged,  unless  it  appears  that  such  was  his  inten- 
tion.   Id  ;  Hall  v.  Lauderdale,  46  N.  T.  70. 

The  disclosure  of  his  agency. is  not  completely  made,  unless  it  embraces 
the  name  of  the  principal.  Without  this,  the  x>arty  dealing  with  him  may 
understand  that  he  intends  to  give  his  personal  liability  and  responsibility 
in  support  of  the  contract  and  for  its  performance.  Argersinger  v.  Mac- 
naughton, ante, 

A  party  who  would  excuse  himself  from  responsibility,  on  the  ground 
that  he  acted  as  the  agent  of  another,  ought  to  show  tliathe  communicated 
to  the  other  party  his  situation  as  an  agent,  and  that  he  acted  in  that  capa- 
city, so  as  to  give  a  remedy  over  agahist  his  principals.  Mauri  v.  Hef- 
feman,  13  John,  58. 

iSfe^ojf.— The  cases,  which  have  relation  to  the  right  of  setoff  in  behalf 
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of  a  person  who  has  dealt  with  an  agent,  whose  agency  was  nnknown  to 
such  person,  have  no  necessary  application  to  the  question  here  discussed. 
In  those  cases,  the  question  arose  between  the  principal  and  the  party  deal- 
ing with  the  agent,  without  any  knowledge  of  his  agency,  and  upon  the 
faith  that  he  was  dealing  on  his  own  account  in  selling  property  in  his  pos- 
session and  of  which  he  was  apparently  the  owner.  Argersinger  «.  Mac- 
naughton,  ante.  And  in  such  cases,  the  right  of  the  party,  purchasing 
property  of  the  agent,  to  set  off  a  claim  against  the  latter,  in  an  action 
buroght  by  the  principal,  is  dependent  upon  the  want  of  actual  knowl- 
edge, not  only  of  the  agency,  but  also  of  circumstances  which  would 
direct  a  prudent  man  to  inquiry  and  information  of  the  fact,  or  furnish 
him  reason  to  believe  that  he  was  dealing  with  an  agent.  Id.  Wright 
«.  Cabot,  89  N.  T.  570  ;  Nichols  v,  Martin,  35  Hun,  188. 

Third  persons  may  deal  with  one  as  principal  who  holds  himself  out  as 
such,  conceals  his  agency  and  does  not  disclose  its  origin.  In  such  case, 
the  real  principal  cannot  so  assert  his  rights  as  to  cut  off  the  equities  which 
haye  grown  up  between  such  agent  and  third  persons.  Wright  v.  Cabot, 
ante.  This  rule  has  its  source  and  its  justification  in  the  broader  doctrine 
that,  where  one  of  two  innocent  parties  must  suffer,  he  shall  bear  the  loss 
whose  act  made  its  occurrence  possible. 

But  neither  the  rule  nor  its  reason  apply  where  the  third  person  knows, 
or  has  sufficient  information  to  fairly  infer,  the  existence  of  an  actual 
agency,  though  the  name  of  the  principal  is  not  disclosed.  Id.  Hogan  ». 
Shorb,  24  Wend.  462  ;  Maanss  n.  Henderson,  1  East.  335  ;  Bliss  b.  Bliss, 
7  Bosw.  345.  And  the  same  result  follows  where,  without  actual  knowl- 
edge of  the  agency,  the  circumstances  are  such  as  fairly  to  put  the  third 
person  on  inquiry.    Wright  t?.  Cabot,  ante. 

Most  of  the  cases  above  cited  are  those  in  which  the  third  person  was  a 
purchaser ;  but  distinctions  are  drawn  between  cases  in  which  the  sup- 
posed principal  was  a  factor,  having  possession  of  the  goods,  and  t^jose  in 
which  he  was  a  mere  broker,  negotiating  without  such  possession.    Id. 

In  this  case,  an  action  was  brought  to  recover  the  proceeds  of  the  sale  of 
a  quantity  of  "  Esparto  grass  "  belonging  to  plaintiffs,  which  was  consigned 
by  them  to  a  firm  for  sale  on  their  account.  This  firm  employed  defend- 
ants who  were  brokers  to  make  a  sale.  This  the  defendants  did  with 
knowledge  that  the  firm  were  not  the  owners  of  the  goods,  or  under  cir- 
cumstances sufficient  to  put  them  upon  inquiry.  And  it  was  held  that  an 
application  of  a  portion  of  the  proceeds  of  the  sale  by  the  brokers  in  pay- 
ment of  a  prior  indebtedness  of  the  consignees  to  them,  was  unauthorized, 
and  that  the  owners  were  entitled  to  recover  the  same. 

In  Nichols  r.  Martin,  ante,  a  party  sold  and  delivered  a  quantity 
of  wheat  and  received  in  payment  therefor  the  purchaser's  promissory  note 
for  the  price  thereof,  payable  to  his  order  in  sixty  days.  Before  the  mat- 
urity of  the  note,  the  vendor  purchased  for  five  dollars  an  overdue  note 
made  by  the  seller  for  an  amount  in  excess  of  the  amount  of  the  pur- 
chaser's note.    The  purchaser  refused  to  pay  his  note  upon  its  maturity, 
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and,  though  he  was  then  inf  oimed  by  the  seller  that  the  wheat  belonged 
to  his  wife  and  had  been  sold  by  him  as  her  agent,  insisted  upon  his  right 
to  have  the  amount  thereof  set  off  against  the  note  held  by  him. 

The  sale  of  the  wheat  by  the  owner's  husband,  without  disclosing  any 
relation  to  the  property  other  than  that  which  was  implied  from  the  trans- 
action of  the  sale,  and  without  any  knowledge  on  the  purchaser's  part  that 
he  was  not  the  owner  or  had  any  principal  for  whom  he  was  acting,  gave 
the  owner  the  right  to  treat  him  as  the  principal  in  the  transaction,  and 
entitled  him  to  the  allowance  of  the  set-off  as  claimed.  When  a  person 
has  actual  possession  of  personal  property,  and  the  apparent  control  and 
management  of  it,  and  deals  with  it  and  makes  sales  of  it,  apparently  as 
principal,  when  in  fact  he  is  agent  of  another,  the  purchaser  from  him  may 
treat  him  as  the  owner,  and,  in  an  action  brought  by  the  principal  for  the 
price  may  set  off  a  claim  he  has  against  the  agent,  provided  the  purcliaser 
.  in  good  faith  supposed  the  agent  was  owner,  and  there  were  no  circum- 
stances which  could  put  him  upon  inquiry  or  charge  him  with  negligence 
in  not  suspecting  or  ascertaining  that  the  seller  was  agent  and  not  the 
owner  of  the  property;  Id.;  Hogan  v.  Shorb,  ante;  Judson  v.  Still  well, 
26  How.  513  ;  Pratt  v.  Collins,  20  Hun,  126. 

This  rule  is  particularly  applicable  to  factors.  They  have  the  unqualified 
possession  of  property  and  a  lien  for  advances,  and  may  maintain  actions 
in  their  own  name  ;  but,  in  view  of  the  principles  upon  which  the  remedy 
and  protection  of  the  purchaser  rest,  it  also  embraces  in  its  operation  all 
agents  whose  possession  of,  and  apparent  relation  to,  the  property,  come 
within  such  prescribed  rule  of  law.  Nichols  v.  Martin,  ante.  Anytlung 
short  of  such  agency,  as  vests  in  the  agent  the  actual  possession  and  ap- 
parent control  of  the  property,  will  not  give  such  right  to  the  purchaser  as 
against  the  principal.  Such  right  is  founded  in  part  upon  the  opportunity 
which  the  owner,  by  his  authority  has  given  his  agent  to  so  deceive  and 
mislead  those  with  whom  he  deals.    Id. 

But  the  exercise  of  actual  possession,  control  and  management  by  the 
agent,  which  does  not  come  within  the  power  given  by  the  principal, 
does  not  afford  to  the  purchaser  such  relief  against  the  principal,  though 
the  agent  has  the  power  to  sell  and  does  sell  without  declaring  any 
principal,  but  apparently  as  owner.  For  this  reason,  a  purchase  made  of 
a  broker  gives  no  such  right  to  the  purchaser  against  the  principal.  Bliss 
V,  Bliss,  7  Bosw.  339;  Whiter.  Jaudon,  9  Id.  415;  Dunn  v.  Wright,  51 
Barb.  244.  Tills  class  of  agency  is  to  make  sales  without  ordinarily  having 
in  the  agent  the  actual  custody  and  possession  of  property,  though  he  sells 
property  and  causes  the  delivery  of  it  to  be  made  to  the  purchaser. 

But  to  enable  the  purchaser  in  any  case  to  charge  the  principal  with  a 
debt  due  from  the  agent,  by  way  of  setoff  against  the  purchase  price,  he 
must  be  free  from  negligence  in  ascertaining,  at  the  time  of  the  purchase,  the 
relation  of  the  agent  to  the  property.  Nichols  v,  Martin,  ante.  It  is  suf- 
ficient to  defeat  him  as  against  the  principal,  if  he  then  had  knowledge  or 
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information  of  any  circamstancdB  which  should  have  induced  inquiry  in 
respect  to  the  ownership  of  the  property,  Id.  Wright  v.  Cabot,  ante; 
Brown  v.  Robinson,  2  Caine's  Cases,  841. 

Money  furnished  to  agenJL. — The  vendor  cannot  recover  of  the  principal 
for  goods  sold  to  an  agent,  when  the  sale  is  made  to  the  agent  and  the 
credit  given  to  him  without  knowledge  that  he  is  piuchasing  for  a  prin- 
cipal, when  the  principal  has  already  furnished  the  agent  with  the  money 
with  which  to  make  the  purchase.  Laing  v.  Butler,  87  Hun,  144.  But 
the  rule  is  different  where  the  agent,  at  the  time  of  making  the  purchase, 
disclosed  the  fact  that  he  was  purchasing  for  a  principal,  or  where  the 
agent  was  authorized  by  the  principal  to  purchase  upon  credit,  and  pay- 
ment was  made  to  the  agent  after  the  disclosure  of  such  agency.  If  the 
agent  buys  in  his  own  name,  but  for  the  benefit  of  his  principal  and  with- 
out disclosing  his  name,  the  principal  is  also  boimd  as  well  as  the  agent, 
provided  the  goods  come  to  his  use,  or  the  agent  acted  in  the  business  en- 
trusted to  him  according  to  his  power.  Id.  In  the  rule  as  stated,  it  will  be 
observed  that  the  principal  is  held,  provided  the  agent  acted  in  the  business 
entrusted  to  him  according  to  his  power.  In  the  case  of  a  general  agent, 
where  the  agency  is  disclosed,  the  person  dealing  with  him  has  the  right  to 
assume  that  he  acts,  within  the  general  scox>e  of  the  business  entrusted  to 
him,  or  authorized  by  his  principal,  and  the  dealer  has  the  right  to  rely 
upon  such  assumption.    Id. 

This  rule  is  for  the  protection  of  the  dealer  from  being  deceived  as  to  the 
precise  authority  of  the  agent  where  the  means  are  not  at  hand  to  ascertain 
and  determine  it;  but  no  such  reason  exists  In  the  case  where  the  agree- 
ment is  made  with  an  agent  who  does  not  disclose  his  agency.  The  con- 
tract, in  such  case,  is  made  with  the  agent  individually;  and  the  agent  is 
bound  by  his  own  acts  as  though  he  was  the  principal.  If  the  agent 
discloses  the  fact  that  he  is  acting  for  a  principal,  naming  the  principal  for 
whom  he  is  acting,  then  the  agent  personally  is  not  bound,  and  if  credit  is 
given  the  person  giving  it  must  look  to  the  principal.  But  tf  the  principal 
is  not  disclosed  by  the  agent  at  the  time  of  the  contract,  and  it  is  subse- 
quently ascertained  that  he  was  acting  as  agent,  then  the  seller  may  look' 
either  to  the  principal  or  agent;  but  in  order  to  hold  the  principal  under 
such  circumstances,  it  must  be  shown  that  the  agent  acted  according  to 
his  authority,  or  that  his  acts  had  been  subsequently  ratified  and  confirmed. 
Id, 

It  is  said  in  Dunlap's  Paley  on  Agency,  page  248,  that  the  broker  may 
buy  in  his  own  name  without  disclosing  his  principal,  and  if,  before  pay- 
ment, the  seller  discovers  that  the  purchase  was  in  fact  made  for  another, 
he  may,  at  his  choice,  look  for  payment  either  to  the  broker  or  the  prin- 
cipal; to  the  former  upon  his  personal  contract,  to  the  latter  upon  the 
contract  of  his  agent,  and  the  adoption  of  the  purchase  by  the  principal 
will  be  evidence  of  the  agent's  authority.  But  if,  after  the  disclosure  of 
the  principal,  the  seller  lies  by  and  suffers  the  principal  to  settle  with  his 
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broker  for  the  amount  of  the  purchase,  he  cannot  afterwards  charge  the 
latter  so  as  to  make  him  a  loser,  but  will  be  deemed  to  have  elected  the 
broker  for  his  debtor. 

Story,  in  his  work  on  Agency,  at  section  291,  says  that,  when  the  agent 
acts  without  disclosing  that  he  is  acting  as  an  agent  or  when  acting  as  a 
known  agent  he  does  not  disclose  the  name  of  his  principal,  though  credit 
is  given  to  the  agent,  it  is  not  deemed  to  be  an  exclusive  credit. 

But  when  the  principal  is  discovered,  he  will  also  be  deemed  responsible 
as  well  as  the  agent.  To  this  liability  of  the  principal,  there  is  the  qualifi- 
cation annexed  that  nothing  has  in  the  meantime  passed  between  the 
principal  and  the  agent  to  alter  the  state  of  their  accounts  or  otherwise  to 
operate  injuriously  to  the  principal,  if  he  has  acted  in  the  belief  that 
exclusive  credit  was  given  to  the  agent,  and  that  there  has  been  no  laches 
on  the  part  of  the  creditor. 

In  1  Parsons  on  Contracts,  63,  it  is  stated  that  an  undisclosed  principal, 
subsequently  discovered,  may  be  made  liable  on  the  contract  of  his  agent, 
but,  in  general,  subject  to  the  qualification  that  the  state  of  the  account 
between  the  principal  and  agent  is  not  altered  to  the  detriment  of  the 
principal. 

In  the  case  of  Armstrong  v.  Stokes,  L.  R.  7  Q.  B.  Cases,  5dS,  It  was  held 
that  a  vendor  who  has  given  credit  to  an  agent,  believing  him  to  be  tlie 
principal,  cannot  recover  against  the  undisclosed  principal,  if  the  latter  has 
bona  fide  paid  the  agent  at  the  time,  when  the  vendor  still  gave  credit  to 
the  agent  and  knew  of  no  one  else  as  principal. 

In  the  case  of  Fish  v.  Wood,  4  £.  D.  Smith,  327,  it  was  held  that,  where 
an  agent  buys  in  his  own  name  without  disclosing  his  principal,  but  for 
the  benefit  of  the  latter,  though  within  his  authority  as  agent,  and  the 
principal  without  any  notice  of  the  purchase  or  of  the  claim  of  the  vendor, 
pays  his  agent  for  the  goods,  he  cannot  be  made  liable  afterwanfe  to  the 
vendor. 

It  was  AeZd,  in  the  case  of  McCollough  v.  Thomi>son,  46  Super.  Ct.  449, 
that  in  a  sale  of  goods  to  an  agent  who  purchases  in  his  own  name  and  to 
whom  the  credit  is  given,  the  principal  is  not  liable  to  respond  to  the  vendor 
for  the  price  of  the  goods,  where  it  appears  that  the  principal  has  paid  the 
agent  for  the  goods. 

In  the  case  of  Knapp  v.  Simon,  ante^  the  court  of  appeals  laid  down  the 
rule  in  substantially  the  following  terms :  The  effect  of  a  purchase  of  prop- 
erty by  an  agent  who  does  not  disclose  the  name  of  his  principal  at  the 
time  of  such  purchase,  is  to  render  the  agent  personally  nable  to  the  vendor 
for  the  purchase  price.  The  agent  is  under  no  legal  or  moral  obligation  to 
make  such  disclosure,  and  the  only  consequence  of  an  omission  is  to  create 
a  liability  which  he  might  escape  by  informing  the  vendor  of  the  circum- 
stance of  his  agency  and  the  name  of  his  principal.  The  vendor  may, 
however,  upon  discovering  the  name  of  the  principal  in  the  transaction. 
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also  hold  him  responsible  for  the  price  of  the  property  bought,  provided  he 
has  not  in  the  meantime,  hi  good  faith,  paid  such  price  to  the  agent. 

Where  an  agent  buys  In  his  own  name,  but  for  the  benefit  of  his  principal, 
without  disclosing  the  name  of  the  principal,  the  rule  is  that  the  principal 
as  well  as  the  agent  will  be  bound,  provided  the  goods  are  received  by  the 
principal;  but  this  rule  is  subject  to  at  least  three  limitations  and  excep- 
tions: First.  The  purchase  of  the  agent  must  be  within  the  power  cori- 
ferred  upon  him  by  his  principal,  or  it  must  be  shown  that  the  principal 
has  subsequently  ratified  his  acts.  Second.  If  the  principal,  before  the 
purchase,  furnished  the  agent  with  the  money  with  which  to  make  the 
purchase,  and  the  agent  should,  without  his  knowledge,  purchase  the 
property  upon  credit  without  disclosing  his  principal,  the  latter  will  not  be 
bound.  Third.  Where  the  purchase  has  been  made  by  the  agent  uwn 
credit,  authorized  by  the  principal,  but  without  disclosing  his  name,  and 
payment  is  subsequently  made  by  the  principal  to  the  agent  iu  good  faitb 
before  the  agency  is  disclosed  to  the  seller,  the  principal  will  not  be  liable. 

Other  coses.— Where  goods  are  sold  on  credit  to  a  person  whom  the  vendor 
believes  to  be  the  purchaser,  and  he  afterwards  discovers  that  the  person 
credited  bought  as  agent  for  another,  the  vendor  has  a  caus^  of  action 
against  the  principal  for  the  purchaser  price.  Kayton  v.  Bamett,  116  N. 
T.  625. 

In  this  case  plaintiff  sold  and  delivered  to  a  party  several  machines  and 
assigned  to  him  certain  letters  patent  for  the  agreed  price  of  $4,500.  The 
latter  paid  $3,000  on  delivery  and  gave  notes  for  the  balance.  While  the 
plaintiffs  and  the  purchaser  were  negotiating,  the  former  stated  that  they 
would  not  sell  the  property  to  the  defendants,  and  the  purchaser  assured 
them  that  he  was  buying  for  himself  tod  not  for  defendants.  The  latter, 
however,  directed  every  step  taken  by  the  piurchaser  in  his  negotiations 
with  plaintiff.  The  property  was  purchased  for,  and  delivered  to,  the 
defendants,  who  have  ever  since  retained  it.  They  paid  the  $3,000  towards 
the  purchase  price,  and  agreed  with  the  purchaser,  after  the  notes  had 
been  delivered,  to  hold  him  harmless  from  them.  Subsequently  the  acting 
purchaser  died  insolvent  without  having  paid  the  notes,  or  any  part  of 
them.  It  was  held  that  the  plaintiffs  could  maintain  an  action  directly 
against  the  defendants  for  the  balance  of  the  purchase  money. 

Notwithstanding  the  assertion  of  the  plaintiffs  that  they  would  not  sell 
to  the  defendants  they,  through  the  circumvention  of  the  acting  purchaser 
and  the  defendants,  did  sell  the  property  to  the  defendants,  who  have  had 
the  benefit  of  it  aJd  have  never  paid  the  remainder  of  the  purchase  price, 
pursuant  to  their  agreement.  The  purchaser  was  the  defendant's  agent. 
His  mind  was,  in  this  transaction,  the  defendants'  mind;  and  the  defend- 
ant's having,  through  their  own  and  their  agent's  deception,  acquired  the 
plaintiff's  property  by  purchase,  cannot  successfully  assert  that  they  are 
not  liable  for  the  remainder  of  the  purchase  price  because  they,  through 
their  agent,  succeeded  in  inducing  the  plaintiffs  to  do  what  they  did  not 
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intend  to  do,  and  perhaps  would  not  have  done,  had  the  defendants  not 
dealt  disingenuously. 

It  was  held  In  Foster  o.  Persch,  6  Daly,  164,  that,  where  a  business  is 
carried  on  in  the  name  of  a  wife,  by  a  husband,  acting  ostensibly  as  her 
agent,  in  order  to  conceal  his  property  from  creditors,  a  person  who,  with 
knowledge  of  the  facts,  sells  goods  to  the  husband,  and  charges  them  to 
him,  cannot  recover  against  the  wife  as  principal. 

In  Yenni  v.  Ocean  Bank,  5  Daly,  421,  it  was  held  that,  where  one  to 
whom  a  fraudulent  warehouse  receipt  has  been  transferred,  which  in  fact 
confers  no  title,  authorizes  the  fraudulent  assignor  to  sell,  he  cannot  be 
made  liable  to  a  purchaser,  as  an  undisclosed  principal 
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Equii^,   JtiriBdictfoii.— Where  plaintiff,  in  an  action  to  reform  a  contract 

.    on  the  ground  of  mistake,  fails  to  establish  the  alleged  mistake, 

he  is  not  entitled,  in  such  action,  to  a  judicial  construction  of  the 

original  contract.    Such  construction  is  a  purely  legal  queetion  to 

be  determined  in  an  action  brought  to  enforce  the  contract. 

Action  brought  to  obtain  a  reformation  and  construction 
of  a  written  instrument. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  judgment  for  defendant. 

The  action  was  brought  to  obtain  a  construction  and  re- 
formation of  a  written  instument,  assigning  letters  patent 
to  plaintiff  and  providing  that  he  should  make  and  sell 
25,000  gross  of  pins,  paying  royalty  thereon,  or  the  patent 
should  revert  to  the  assignor.  Plaintiff  asked  that  the  con- 
tract be  construed  so  that  he  might  pay  a  royalty  to  defend- 
ant for  the  pins  actually  sold  and  claimed  that  his  failure 
to  sell  the  amount  named  merely  gave  the  defendant  the 
right  to  terminate  the  license. 

Steams  ^  Curtis^  for  plaintiff  and  appellant. 

U.  W.  Tompkins^  for  respondent. 

Finch,  J. — The  complaint  in  this  action  alleges  a  mistake 
in  the  written  contract  between  the  parties,  and  seeks  its 
reformation  so  as  to  correctly  express  their  agreed  purpose 
and  intention.  The  trial  court  has  found,  as  matter  of  fact^ 
that  no  mistake  existed,  and  upon  evidence  quite  sufficient 
to  support  the  findings.  That,  of  course,  defeats  the  action 
so  far  as  its  substantial  purpose  is  concerned. 
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But  the  plaintiff  seeks  to  raise  a  further  question  over 
the  construction  of  the  contract  as  originally  drawn,  and 
insists  that  its  true  meaning  is  precisely  what  it  would  have 
been  if  the  instrument  had  been  reformed  in  accordance 
with  the  prayer  of  the  complaint.  That  is  a  purely  legal 
question,  which  does  not  belong  to  the  equitable  action  be- 
fore us.  It  will  arise,  if  at  all,  when  one  party  sues  the  other 
for  royalties  claimed  to  be  due,  and  may  then  be  determined 
properly  and  correctly,  and  with  an  effective  result.  The 
remedy  at  law  is  obvious  and  adequate,  and  no  ground 
exists  for  the  interposition  of  equity. 

The  exceptions  taken  to  the  exclusion  of  evidence  as  to 
what  is  ^^  customary  *'  in  making  similar  contracts,  and  to 
that  of  the  existing  agreement  between  the  defendant  and 
the  original  patentee,  need  not  be  discussed.  The  ruling  of 
the  court  in  each  instance  involved  no  error. 

The  judgment  should  be  a&med,  with  costs. 

All  concur. 


The  Manxtvagtubebs  and  Tradbbs'  Bank  of  Buffalo, 
Respondent,  t;.  Habbiet  M.  Koch.  Administratrix,  etc., 
et  al.^  Appellants. 

Court  qfAppedla,  AprU  19,  1887. 

1.  ChaMd  mortgage.  Fraud  a  question  for  the  jury, — The  question  whether 

the  mortgagee  gave  the  mortgagors  permission  to  seU  the  mort- 
gaged property,  on  the  denial  of  the  mortgagee,  is  properly  sub- 
mitted to  the  jury,  under  a  charge  that,  if  they  found  that  there 
was  an  agreement  or  understanding  that  the  mortgagors  might 
seU  the  mortgaged  property,  and  use  the  proceeds  as  they  saw  fit» 
it  invalidated  the  mortgage. 
See  note  at  end  of  case. 

2.  Same, — Even  though  a  creditor  does  not  know  that  the  property  of  a 

firm  is  liable  to  be  interfered  with  by  individual  creditors  of  a  mem- 
ber, he  has  a  right  to  demand  that  his  firm  claim  be  secured  by  a 
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chattel  mortgage,  so  as  to  have  a  preference  over  such  individual 
creditors ;  and  securing  such  a  preference  Is  not  a  fraud. 

3.  Charge.   AhBtrcuA  proposition. — ^The  court  may  properly   refuse  to 

charge  an  abstract  proposition,  though  correct  in  substaooe,  which 
is  unnecessary  and  iiftnaterlal. 

4.  Same.  Notice  of  sales. — The  fact  that  the  mortgagee  had  notice  of 

sales  by  the  mortgagors,  and  of  the  appropriation  of  the  proceeds, 
Is  at  the  most,  only  evidence  from  which  a  previous  agreement  to 
peomit  such  sales  and  appropriation  might  be  inferred,  and  not  a 
ground  for  a  direction  to  the  jury  to  find  for  the  defendant. 

5.  Shndence.  Intent. — ^Though  a  party  may  be  examined  as  to  his  own 

intentions  and  motives  when  a  question  of  fraudulent  intent  on 
his  part  is  in  issue,  he  cannot  be  permitted  to  testify  as  to  the 
motives  or  intent  of  another  party. 

6.  Same.  Rehired  examination. — The  court  may,  In  its  discretion,  refuse 

to  allow  a  witness,  on  re-direct  examination,  to  be  further  ex- 
amined as  to  matter  called  out  on  the  direct,  but  not  referred  to  In 
the  cross-examination. 

Action  for  the  conversion  of  certain  personal  property, 
brought  originally  against  defendant's  intestate,  who  as 
sheriff  had  levied  upon  the  property. 

Appeal  from  the  general  term  of  the  superior  court  of 
Buffalo. 

Matthew  Hale^  for  appellant. 

John  S.  MUlhum^  for  respondent. 

Rapallo,  J. — This  action  was  brought  against  Harry  H. 
Koch  in  his  lifetime  as  sheriff  of  Erie  county.  He  having 
died  after  judgment,  it  was  continued  against  the  present 
defendant  as  his  administratrix.  The  cause  of  action  was 
the  taking  and  conversion  by  the  sheriff  of  certain  personal 
property  which  was  claimed  by  the  plaintiff  by  virtue  of  a 
chattel  mortgage  made  to  it  by  Lauren  C.  Woodruff  and 
Alfred  B.  Benedict,  composing  the  firm  of  L.  C.  Woodruff 
&  Co.,  of  the  city  of  Buffalo,  to  secure  certain  partnership 
liabilities  of  that  firm.     The  mortgage  covered  the  stock  in 
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trade  and  other  chattels  of  the  firm,  and  was  dated  the 
80th  of  October,  1884,  and  duly  filed  the  same  day. 

The  mortgagee  took  actual  possession  of  the  mortgaged 
property  on  the  26th  of  November,  1884,  and  continued  in 
possession  down  to  the  26th  of  December,  1884,  when  it 
was  levied  upon  and  taken  from  its  possession  by  the 
sheriff,  who  justified  the  taking  under  two  executions 
issued  on  the  19th  of  December,  1884,  upon  judgments  re- 
covered the  same  day  against  said  firm  of  L.  C.  Woodruff 
&  Co.,  and  alleged  that  the  chattel  mortgage  under  which 
the  plaintiff  claimed  title  was  not  made  in  good  faith,  and 
was  in  fraud  of  the  creditors  of  L.  C.  Woodruff  &  Co.,  the 
mortgagors.  On  the  trial  the  question  of  fraud  was  sub- 
mitted to  the  jury,  and  they  found  in  favor  of  the  plaintiff, 
who  had  judgment  on  the  verdict.  That  judgment  was 
affirmed  by  the  general  term,  and  the  defendant  now  ap- 
peals to  this  court.  As  no  opinion  was  rendered  in  the 
court  below,  we  must  state  our  reasons  for  affirming  its 
judgment. 

The  first  point  urged  on  the  part  of  the  appellant  is  that 
the  trial  court  erred  in  refusing  to  nonsuit  the  plaintiff.  The 
ground  upon  which  a  nonsuit  was  claimed  was,  in  sub- 
stance, that  the  uncontro verted  evidence  established  that 
the  mortgage  was  fraudulent  as  against  creditors.  The 
evidence  on  the  part  of  the  plaintiff  showed  that  at  the 
time  the  mortgage  was  given,  October  30, 1884,  there  was 
a  valid  indebtedness  on  the  part  of  the  mortgagors,  as  co- 
partners, to  the  plaintiff,  to  an  amount  exceeding  the  value 
of  the  property  mortgaged,  and  the  president  of  the  plaint- 
iff testified  that  the  mortgage  was  given  to  secure  then  ex- 
isting indebtedness,  and  any  that  might  afterwards  arise. 
The  indebtedness  in  question  arose  out  of  dealings  of  the 
firm  of  L.  C.  Woodruff  &  Co.  with  the  plaintiff,  which  had 
continued  for  several  yeara  before  the  giviug  of  the  mort- 
gage; and  it  appeared  in  evidence  that  in  the  spring  of  1884 

the  plaintiff  had  required  security  from  the  firm,  and  they 

27 
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had  given  it  a  similar  mortgage,  but  that  after  the  giving  of 
that  mortgage,  the  firm  had  continued  in  possession  of  the 
mortgaged  property,  and  had  carried  on  its  business,  in  the 
course  of  which  it  had  sold  a  large  part  of  the  mortgaged 
stock,  and  had  replaced  it  by  new  purchases,  which  were 
not  covered  by  the  mortgage,  and  that  the  mortgage  of  Oc- 
tober 30, 1884,  was  given  with  the  view  of  covering  such 
after  acquired  property.  During  the  runuing  of  the  fii-st 
mortgage,  and  before  the  giving  of  the  second,  the  plaintifE 
had  made  an  arrangement  with  Mr.  Richardson,  the  book- 
keeper of  L.  C.  Woodruff  &  Co.,  for  an  agreed  compensa- 
tion, to  look  after  the  interests  of  plaintiff  as  mortgagee, 
but  no  actual  possession  was  taken  by  or  on  behalf  of  the 
mortgagee  until  about  a  month  after  the  giving  of  the  second 
mortgage,  viz.,  November  26,  1884,  when,  the  mortgage 
debt  having  become  due,  the  plaintiff  put  a  deputy  sheriff 
in  charge  of  the  property.  An  arrangement  was  then 
made,  allowing  sales  of  the  mortgage  stock,  the  proceeds  to 
be  paid  over  to  the  plaintiff  as  mortgagee,  and  applied  on 
the  mortgage,  and  afterwards,  and  before  the  levy  by  the 
sheriff,  the  plaintiff,  as  mortgagee,  gave  public  notice  of  the 
sale  of  the  property  under  the  mortgage. 

It  was  claimed  on  the  part  of  the  defendant  that  the 
mortgage  given  in  the  spring  of  1884  was  not  intended  as 
a  security  to  the  plaintiff,  but  for  the  purpose  of  protecting 
the  property  against  the  claims  of  the  creditors  of  the 
mortgagors,  and  enabling  them  to  continue  their  business 
for  their  own  benefit ;  that  it  was  agreed  that  the  mort- 
gagors might  make  sales  for  their  own  benefit ;  and  that  the 
mortgage  of  October  80, 1884,  was  a  mere  renewal  or  con- 
tinuation of  the  previous  mortgage.  All  these  points  were 
controverted  by  testimony  on  the  part  of  the  plaintiff,  and 
presented  questions  of  fact  for  the  jury.  The  only  evi- 
dence of  actual  intent  to  defraud  creditors  was  to  the  effect 
that  Lauren  C.  Woodruff,  one  of  the  mortgagors,  was  in- 
debted on  some  individual  transactions  of  his  own ;  that  L. 
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C.  Woodruff  &  Co.  were  apprehensive  that  these  individual 
creditors  of  Woodruff  might  interfere  with  the  property  of 
the  firm ;  and  that  one  object  of  giving  the  mortgage  to  the 
plaintiff  was  to  protect  the  firm  property  against  these  in- 
dividual creditors ;  and  there  was  some  evidence  to  the 
effect  that  the  plaintiff  was  aware  of  these  facts.  But,  on 
the  other  hand,  the  evidence  was  that  the  mortgage  was 
demanded  by  the  plaintiff  by  direction  of  a  committee  of 
its  directors,  because  it  had  ascertained  that  a  portion  of 
the  mortgaged  property  had  been  sold,  and  it  required  a 
new  security  for  the  indebtedness  to  it.  Even  if  it  did  not 
know  that  the  property  of  the  firm  was  liable  to  be  interfer- 
ed with  by  individual  creditors  of  Woodruff,  it  had  a  right 
to  demand  that  it  should  be  secured,  so  as  to  have  a  pref- 
erence over  such  individual  creditors ;  and  securing  such 
a  preference  was  not  a  fraud.  All  these  questions  were 
properly  submitted  to  the  jury  as  questions  of  fact.  The 
court  charged  the  jury  that  it  was  for  them  to  say  whether 
the  second  mortgage  was  given  for  the  purpose  of  securing 
the  debt  to  the  plaintiff,  and  nothing  else ;  that,  if  given 
with  the  view  of  defrauding  the  creditors  of  L.  C.  Wood- 
ruff &  Co.,  it  was  fraudulent  as  matter  of  law. 

The  allegation  that  permission  was  given  to  the  mort- 
gagors to  sell  the  mortgaged  property  was  denied  on  the 
part  of  the  plaintiff,  and  neither  of  the  mortgagors  testified 
to  any  arrangement  or  understanding  allowing  such  sales. 
It  does  not  distinctly  appear  what  sales,  if  any,  of  mort- 
gaged property  were  made  after  October  30,  1884,  and  be- 
fore November  26th,  or  that  the  plaintiff  had  knowledge  of 
them ;  for  there  was  property  in  the  store  of  L.  C.  Woodruff  & 
Co.  not  covered  by  the  mortgage.  The  court  left  the  question 
to  the  juiy  charging  them  that  if  they  found  that  there  was 
an  agreement  or  understanding  that  the  mortgagor  might 
sell  the  mortgaged  property,  and  use  the  proceeds  as  they 
saw  fit,  it  invalidated  the  mortgage. 

We  think  the  court  committed  no  error  in  refusing  to 
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nonsuit  the  plaintiff,  and  that  the  question  was  properly 
submitted  to  the  jury. 

Some  exceptions  were  taken  to  the  charge,  which  are  now 
insisted  upon: 

1.  The  court  was  requested  to  charge  that  ^^  the  posses- 
sion of  the  bank  by  Richardson  was  not  such  a  possession 
by  the  bank  as  to  remove  the  case  from  under  the  statute." 
The  court  refused  to  charge  otherwise  than  it  had  already 
charged.  Aside  from  any  criticism  of  the  form  of  this  re- 
quest, we  think  the  charge  asked  for,  although  perhaps  cor- 
rect in  substance  as  an  abstract  proposition,  was  quite  un- 
necessary and  irrelevant.  It  does  not  appear  to  have  been 
claimed  by  the  plaintiff  that,  by  means  of  the  arrangement 
with  Richardson,  the  mortgage  was  accompanied  by  an  im- 
mediate, and  followed  by  an  actual  and  continued,  change 
of  possession  of  the  mortgaged  property  so  as  to  prevent  the 
application  of  the  statutory  presumption  of  fraud  aj*ising 
from  the  want  of  such  a  change  of  possession,  or  to  relieve 
the  plaintiff  of  the  onvs  of  establishing  affirmatively  the 
bona  fides  of  the  mortgage.  On  the  contrary,  the  cause  was 
tried  on  the  theory  that  the  mortgage  was  not  accompanied 
by  an  immediate  change  of  possession.  The  plaintiff  as- 
sumed the  burden  of  proving  its  bona  fides^  and  the  court 
charged  the  jury  that  it  was  incumbent  upon  the  plaintiff 
to  show  that  its  debt  was  a  just  debt,  and  that  the  mortgage 
was  made  in  good  faith,  and  without  any  intent  to  defraud. 
This  charge  gave  to  the  defendant  all  the  benefit  which  he 
could  have  derived  from  a  charge  in  express  terms  that  no 
such  immediate  and  actual  change  of  possession  had  been 
proved  as  was  required  by  the  statute  to  relieve  the  plaintiff 
from  the  presumption  of  fraud,  or  from  the  onus  of  affirm- 
atively proving  the  good  faith  of  the  transaction.  The  ar- 
rangement with  Richardson  was  one  of  the  circumstances  of 
the  case  which  the  juiy  were  permitted  to  consider,  not  on 
the  question  of  an  actual  change  of  possession,  but  on  this 
question  of  good  faith.    The  court  had  charged  on  that  sub- 
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ject  that  it  was  for  the  jury  to  say  whether  the  arrangemeut 
with  Richardson,  ^^  if  made,  was  made  in  good  faith,  and  the 
intent  was  a  change  of  possession  and  control  or,  on  the 
other  hand,  was  a  blind,  as  it  had  been  called  by  counsel.'* 
This  charge  was  not  excepted  to.  The  court  had  in  no 
part  of  the  charge  instructed  the  jury  or  even  permitted 
them  to  find,  that  the  arrangement  with  Richardson,  what- 
ever was  its  intent,  was  effectual  to  bring  about  the  actual 
change  of  possession  required  by  the  statute,  but  left  it  to 
the  jury  to  determine  its  intent  only  as  a  bearing  upon  the 
question  of  good  faith ;  and  when  requested  to  charge,  as  an 
abstract  proposition,  that  it  was  not  such  a  possession  by  the 
biink  as  to  remove  the  case  from  under  the  statute,  it  did 
not  negative  that  proposition,  but  declined  to  charge  further 
on  the  subject  than  had  already  been  charged.  In  this 
refusal  we  find  no  error. 

2.  The  court  was  requested  to  charge  that  if  the  jury 
found  that  the  plaintiff  had  an  agent  in  the  store  of  the 
mortgagors  during  the  time  the  chattel  mortgage  was  in 
existence  who  knew  the  full  facts  of  sales  out  of  the  mort- 
gaged property,  and  that  the  mortgagors  disposed  of  the 
proceeds  of  such  sales  for  their  own  account,  that  the  jury 
should  find  for  the  defendant.  The  court  declined  so  to 
charge  on  the  ground  that  the  testimony  did  not  warrant 
the  statement  of  assumed  facts.  In  this  refusal  we  think 
the  court  was  correct,  as  well  for  the  reason  assigned  by  it 
as  for  the  further  reason  that  the  proposition  applied  to  the 
fii-st  mortgage  as  well  as  to  the  second,  and  no  distinction 
was  made.  Even  if  Richardson  knew  of  sales  during  the 
running  of  the  first  mortgage,  and  could  be  presumed  to 
have  assented  to  them,  that  would  not  be  a  conclusive  de- 
fense to  the  plaintiff 's  claim  under  the  second  mortgage,  and 
thus  authorize  a  charge  that  the  jury  must  find  for  the  de- 
fendant. No  authority  was  shown  to  Richardson,  in  either 
case  to  consent  to  sales  by  the  mortgagors,  nor  does  it  clearly 
appear  that  he  was  cognizant  of  them,  or  of  the  application 
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of  the  proceeds.  But  at  all  eveats,  even  if  the  bank, 
through  Richardson^  had  uotioe  ci  sales  by  the  mortgagors, 
and  of  the  appropriation  of  the  proceeds,  such  notice,  at  the 
most,  was  only  evidence  from  which  a  previous  agreement 
to  permit  such  sales  and  appropriation  might  be  inferred.  It 
was  not  ground  for  a  direction  to  the  jury  to  find  for  the 
defendant-  Gardner  v.  McEwen,  19  N.  Y.  126 ;  Potts  v. 
Hart,  99  N.  Y.  168, 178. 

3.  The  same  answer  applies  to  the  further  request  to  the 
court  to  charge  that,  if  the  jury  found  that  Richardson  was 
the  agent  of  the  plaintiff  to  look  after  the  mortgaged  stock, 
they  must  find  that  the  plaintiff  agreed  to  the  sales  made  of 
the  stock  during  the  time. 

These  are  all  the  exceptions  to  the  charge  which  are 
insisted  upon  in  the  appellant's  points  in  this  court. 

There  are  some  exceptions  to  rulings  upon  questions  of 
evidence,  but  we  are  of  opinion  that  they  present  no  point 
which  requires  a  reversal  of  the  judgment.  Certain  ques- 
tions relating  to  the  intent  or  motives  of  the  mortgagors  in 
executing  the  first  and  second  mortgages  were  asked  of  the 
officers  of  the  mortgagee,  and  excluded.  A  party  may  be 
examined  as  to  his  own  intentions  and  motives  when  a  ques- 
tion of  fraudulent  intent  on  his  part  is  in  issue,  but  he  can- 
not be  permitted  to  testify  as  to  the  motives  or  intent  of 
another  party. 

Exception  was  also  taken,  and  is  now  insisted  upon,  to 
the  exclusion  of  testimony  of  Lauren  C.  Woodruff,  offered 
on  his  re-direct  examination,  for  the  purpose  of  showing  that 
the  first  mortgage  was  fraudulent.  Woodruff  had  been 
called  as  a  witness  by  the  defendant,  and  had  been  examined 
for  the  purpose  of  showing  fraud  in  the  second  mortgage. 
He  detailed  the  circumstances  and  the  conversations  which 
led  to  its  execution,  and  was  examined  as  to  his  intentions 
in  giving  it,  and  as  to  his  individual  embarrassments.  He 
was  also  examined,  on  his  direct  examination,  with  refer- 
ence to  the  first  mortgage,  and  stated  that  the  second  mort- 
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gage  was  given  as  a  renewal  of  the  first ;  that  the  president 
of  the  plaintiff  claimed  that  a  g^atpart  of  the  goods  covered 
by  the  first  mortgage  had  been  sold,  and  new  goods  had 
come  in,  and  it  had  ceased  to  be  a  security,  and  requested 
that  a  new  inventory  be  taken,  and  a  new  mortgage  executed 
and  that  witness  assented  to  the  request.  On  his  cross-ex- 
amination on  the  part  of  the  plaintiff,  the  witness  was  not 
asked  anything  about  the  first  moi-tgage,  but  only  as  to  the 
second,  and  his  motives  for  giving  it.  Being  then  re-called 
on  the  part  of  the  defendant,  Mr.  Woodruff  was  asked 
whether  the  firat  mortgage  was  ever  intended  to  be  enforced. 
Objection  being  made  to  this  question,  the  defendant's 
counsel  offered  to  prove  that  the  first  mortgage  was  fraudu- 
lent. The  court  refused  to  permit  the  proof  to  be  made  by 
the  witness  then  on  the  stand,  stating  to  counsel  that  tliat 
was  part  of  his  direct  examination.  We  think  this  ruling 
was  a  proper  exercise  of  the  discretion  of  the  court,  and 
further,  that  the  question  asked  the  witness  was  in  itself 
improper,  as  he  was  not  competent  to  testify  to  the  intention 
of  the  plaintiff  with  respect  to  enforcing  the  mortgage. 
This,  if  material,  must  be  shown  by  circumstances  or  the 
declarations  of  the  party. 

The  judgment  should  be  Affirmed* 

All  concur. 

Note  ok  Effect  of  GoKSBirr  bt  Tms  Mobtgagbb  to  the  Mobt- 

OAOOB  TO  BELL  THE  MOBTOAOED  GOODB. 

The  fact  that  the  mortgagor  continues  in  the  possession  of  the  goods, 
after  the  execution  of  the  chattel  mortgage,  and  sells  a  portion  of  them 
without  the  knowledge  of  the  mortgagee,  and  in  the  absence  of  an  agre^ 
ment  to  that  effect,  does  not  alone  render  the  mortgage  void  as  to  creditors. 

Nor  does  a  clause  In  the  mortgage,  which  purports  to  extend  its  lien 
over  after-acquired  property,  have  this  effect,  in  the  absence  of  any  arrange- 
ment permitting  the  mortgagor  to  deal  with  property,  and  of  an  intent  to 
defraud  creditors,  where  the  mortgagee  has  no  knowledge  of  such  dealing 
on  the  part  of  the  mortgagor. 

An  agreement  contained  in  the  mortgage  or  outside  of  it,  either  in  writ- 
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ing  or  parol,  between  the  partlet,  tbat  the  mortgagor  may  sell,  for  his  own 
benefit  and  as  his  own  property,  the  whole  or  any  portion  of  the  mort- 
gaged property,  will  render  the  mortgage  f randolent  and  void  as  to  credit- 
ors.  Such  an  agreement  equally  inyalidates  the  mortgage,  whether  made 
at  the  time  of,  or  subsequent  to,  the  execution  of  the  mortgage. 

But  an  agreement  that  the  mortgagor  should  sell  the  property,  and,  upon 
such  sales,  pay  the  proceeds  to  the  mortgagee  to  be  applied  by  him  in  dis- 
charge of  the  mortgage,  is  legal,  and  does  not  per  se  impair  the  validity  of 
tlie  mortgage. 

This  certainly  is  the  case  when  the  sales  are  made  for  cash;  but  when 
the  sales  are  made  for  credit,  the  accounts  for  the  credit  sales,  in  order  not 
to  impair  the  mortgage,  must  be,  by  force  of  the  agreement,  transferred  to 
the  mortgagee  immediately  upon  the  sales,  and  applied  by  him  as  so  much 
cash  in  payment.  But  where  the  agreement  does  not  require  an  immediate 
payment  and  application  upon  the  mortgage,  the  mortgage  is  rendered 
fraudulent  in  law  as  against  the  creditors.  In  either  case,  such  agreement 
is  a  circumstance  to  be  considered  in  determining  the  question  of  intent. 

When  sales  are  made  under  such  an  agreement,  the  mortgagor  is  made 
the  agent  of  the  mortgagee  for  the  purpose  of  selling  the  mortgaged  prop- 
erty, and  the  proceeds  of  the  sales,  whether  received  by  the  mortgagee  or 
not  are  applied  in  reduction  of  the  mortgage  indebtedness,  as  against  the 
rights  of  the  mortgagor's  creditors. 

Even  where  the  mortgagor  sells  the  goods  and  applies  the  avails  to  his 
own  use,  without  the  assent  of  the  mortgagee  to  the  misappropriation,  the 
law,  as  between  the  mortgagee  and  the  other  creditors  of  the  mortgagor, 
applies  the  money  thus  realized  on  the  indebtedness  secured  by  the 
mortgage. 

Whether,  in  a  given  case,  a  mortgage,  given  under  such  an  arrangement, 
is  fair  or  fraudulent,  is  usually  a  question  for  the  jury  to  determine.  But 
if  the  question  depends  on  the  construction  and  effect  of  a  written  instru- 
ment; or,  if  it  should  arise  upon  an  admitted  or  undisputed  state  of  facts 
which  show  an  arrangement  inconsistent  with  fairness  and  honesty,  it 
becomes  a  question  of  law  for  the  court  to  decide. 

Where  the*  question  arises  between  the  mortgagor  and  the  mortgagee,  in 
case  of  misappropriation  of  the  avails  of  the  sales  of  the  mortgaged  prop- 
erty by  the  mortgagor  to  his  own  use,  the  latter  cannot  take  advantage  of 
his  own  wrong,  but  remains  liable  to  the  mortgagee  for  the  money  received 
and  misapplied  by  him. 

Sale  by  mortgagor  toUhout  consent, — The  mere  fact  that  the  mortgagor 
continued  In  possession,  and  sold  part  of  the  goods  in  the  usual  course  of . 
business,  in  the  absence  of  any  agreement  to  that  effect,  does  not  render  it 
void  as  to  creditors.    Hastings  v.  Parke,  22  Alb.  L.  J.  115. 

In  Yates  v.  Olmsted,  66  N.  Y.  632,  it  was  held  that  a  clause  in  the  chattel 
mortgage  upon  a  stock  of  goods,  which  purports  to  extend  the  lien  of  the 
mortgage  over  after-acquired  property,  does  not  render  the  mortgage  ab- 
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sohitely  Toid,  where  there  is  no  arrangement  permitting  the  mortgagor  to 
deal  with  the  mortgaged  goods,  and  no  knowledge  of  such  dealing  on  the 
part  of  the  mortgagee,  and  the  absence  of  an  intent  to  defraud  creditors  is 
affirmatively  found. 

It  was  held,  in  Manchester  v.  Tibbetts,  49  Hun,  612,  that,  where  there 
is  no  agreement  or  understanding  between  the  parties  to  a  mortgage,  at  the 
time  of  the  execution  thereof  other  than  the  usual  covenants  contained  in 
the  mortgage,  the  fact  that  the  mortgagor  sold  some  of  the  articles  may  not 
be  sufficient  to  avoid  the  mortgage.  See  Southard  v,  Benner,  72  N.  Y.  424; 
Brackett  v.  Harvey,  91  Id.  214;  Sperry  v.  Baldwin,  46  Hun,  124. 

The  clause  in  a  chattel  mortgage,  ''  to  keep  about  the  same  amount  of 
stock  on  hand,^'  does  not,  by  necessary  implication,  give  the  mortgagor 
authority  to  sell  for  cash  or  on  credit,  provided  only  he  keeps  the  same 
amount  on  hand,  and  such  an  authority  or  agreemeut,  on  the  face  of  the 
mortgage,  does  not  make  it  void  as  matter  of  law.  Stedman  v,  Batclielor, 
54  Hun,  688. 

In  Edgell  9.  Hart,  9  K.  Y.  213,  the  purchaser  of  a  stock  of  goods  in  a 
retail  store  executed  to  the  vendor  a  mortgage  upon  the  entire  stock,  and 
all  articles  of  like  nature  which  might  be  in  the  store  at  the  time  of  the 
default;  the  mortgagor  was  to  remain  in  possession,  but  was  forbidden  by 
a  clause  in  the  mortgage  from  selling  on  credit.  It  was  held  that  the 
mortgage  was,  in  its  terms,  fraudulent  as  against  creditors,  and  that  there 
was  no  question  to  be  submitted  to  the  jury  in  regard  to  it.  The  clause  in 
this  mortgage  as  to  selling  on  credit,  was,  "  said  party  of  the  first  part  not 
to  sen  any  of  the  said  goods  upon  credit."  This  was  held,  by  a  necessary 
implication,  to  authorize  the  mortgagor  to  sell  for  cash,  and  that  this  right 
to  sell,  if  it  stood  alone,  would  vitiate  the  mortgage. 

In  Mittnacht  v,  Kelly,  8  Keyes,  407,  the  mortgage  covered  the  whole 
stock  of  trade  in  goods,  wares  and  merchandise  with  increase  and  decrease 
thereof.  This  was  held  to  be  void  on  its  face,  as  it  showed  an  intent  not 
to  create  an  absolute j  but  a  fluctuating,  Hen,  that  should  open  to  release 
that  which  should  be  sold  and  take  In  what  should  be  newly  purchased. 

In  Griswold  v.  Sheldon,  4  N.  Y.  581,  the  mortgage  contained,  on  its  face, 
a  provision  that  the  mortgagor  should  keep  a  good  and  full  assortment  of 
goods,  groceries,  etc.,  during  the  time  he  remains  in  said  store  and  until 
the  mortgage's  debt  should  be  fully  paid. 

Five  judges  of  the  court  of  appeals  concurred  In  holding  that  such  a  pro- 
vision would  render  the  instrument  void,  and  four  were  of  opinion  that, 
where  the  mortgagor  was  allowed  by  the  mortgagee  to  sell  the  mortgaged 
chattels,  though  not  in  pursuance  of  a  provision  in  the  instrument,  the 
mortirage  would  be  invalid  in  law,  whatever  a  jury  might  think  of  it.  And 
it  is  so  with  any  conveyance  of  chattels  which  would  leave  to  the  owner  the 
right  of  selling  them  as  his  own.  The  existence  of  such  a  provision  out  of 
or  in  the  mortgage  will  invalidate  it  as  matter  of  law;  and,  where  the  facts 
are  undisputed,  the  court  will  so  declare.    The  manifest  tendency  of  such 
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arrangements  to  defrand  creditors  by  giving  to  the  mortgagor  a  false  credit, 
and  their  incongruity  with  a  just  and  legai  ideaof  a  mortgage,  are  sufficient 
to  condemn  them.    Edgell  v.  Hart,  arUe^ 

In  Edgell  o.  Hart,  ante^  the  scope  of  the  written  arrangement  be- 
tween the  parties  was  that  the  mortgagor  should  carry  on  a  retail  store, 
making  purchases  from  time  to  time  and  selling  off  in  the  ordinary  manner, 
and  the  mortgagee  all  the  time  should  retain  a  lien  on  the  whole  stock  by 
way  of  mortgage;  under  which,  the  mortgagee  could  upon  a  default  take 
possession  of  the  remaining  goods,  whether  they  were  those  owned  by  the 
mortgagor  at  the  giving  of  the  mortgage  or  purchased  subsequently,  and 
sell  them  for  the  payment  of  his  debt.  And  the  question  was  whether  by 
law  such  an  arrangement  is  void  against  creditors. 

A  person  engaged  in  traffic  and  indebted  cannot  make  a  valid  contract 
or  conveyance  in  favor  of  one  creditor,  by  which  the  latter  shall  possess  a 
lien  upon  all  the  chattels  which  the  debtor  shall  from  time  to  time  have  on 
hand,  allowing  him  to  Sjell  and  purchase  like  an  unqualified  owner,  while 
the  lien  attaches  only  to  what  may  be  on  hand  at  the  time  it  is  sought  to 
be  enforced.  The  right  to  sell,  even  if  it  stood  alone,  would  vitiate  the 
mortgage. 

Consent  to  seU.  When  U  vitiates  the  mortgage, — ^An  agreement  by  the 
mortgagee  made  with  the  mortgagor  that  the  latter  may  sell,  for  his  own 
benefit  and  as  his  own,  jmrtions  of  the  property  covered  by  the  mortgage, 
lenders  the  mortgage  fraudulent  and  void  as  to  such  portions.  Russell  o. 
Winne,  87  N.  Y.  691.  A  creditor,  for  the  purpose  of  securing  a  debt,  has 
a  right  to  take  a  mortgage  upon  chattels  from  his  debtor,  and  leave  the  same 
in  possession  of  the  latter,  upon  assuming  the  burden  of  showing  that  the 
transaction  was  in  good  faith,  and  without  any  intent  to  hinder,  delay  or 
defraud  the  creditors  of  the  mortgagor,  and  also  by  complying  with  the 
other  requisites  of  the  statute.    Id. 

But,  if  there  is  an  agreexhent  by  the  mortgagee  tliat  the  mortgagor  may 
sell  or  dispose  of  any  of  the  property  for  his  own  benefit,  it  is  established, 
conclusively,  that  the  mortgage  was  given  for  some  purpose  other  than  that 
of  securing  a  debt  to  the  mortgagee,  or  of  giving  him  any  interest  in  such 
property.  Id.  Such  an  agreement  shows  that  the  mortgage  was  not  made 
in  good  faith,  and  without  a  design  to  hinder  creditors.  In  such  case,  there 
is  no  question  of  intention  to  be  submitted  to  a  jury.  The  court  should 
pronounce  it  void  for  the  reason  that  the  evidence  conclusively  shows  it 
fraudulent.  Though  in  Edgell  v.  Hart,  ante,  the  agreement  authoristng 
the  mortgagor  to  sell  the  property  for  his  own  benefit,  was  contained  in  the 
mortgage,  this  circumstance  can  make  no  difference  in  regard  to  the  validity 
of  the  mortgage.  The  effect  is  precisely  the  same,  whether  the  agreement 
is  contained  in,  or  made  separate  from,  the  mortgage;  whether  its  exist- 
ence is  proved  by  writing,  or  otherwise.  In  all  such  cases,  the  inquiry  is 
as  to  its  existence;  and  if  so,  the  same  Judgment  as  to  its  effect  should  be 
pronounced.    Russell  v.  Winne,  ante. 
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In  Wood  V.  Lowry,  17  Wend.  492,  thri  same  doctrine  was  announced, 
though  the  agreement  was  not  contained  in  the  mortgage.  This  case  was 
overruled  by  Smith  r>.  Hoe,  23  Wend.  653,  upon  another  point,  but  has 
never  been  so,  as  to  the  pointnowin  question.  Thesamerule  wasasserted 
In  Gflidner  «.  McBwen,  m^  althoac^  the  point  was  not  passed  upon 
by  the  court.  See  also  Griswold  v.  Sheldon,  ante.  The  cases  of  Conk- 
MngTj.  Shelly,  28  N.  Y.  360  and  Miller  r.  Lockwood,  82  N.  T.  203,  are  not 
in  conflict  with,  but  tend  to  sustain,  the  rule. 

It  may,  therefore,  be  regarded  as  settled,  that  an  agreement  between 
mortagagor  and  mortgagee  tliat  the  former  may  dispose  of  the  mortgaged 
property  to  his  own  use,  renders  the  mortgage  fraudulent  as  to  creditors, 
whether  the  agreement  is  contained,  or  not  conUined,  in  the  mortgage. 
And  it  would  seem  to  follow  that,  if  such  agreement,  as  to  the  whole  prop- 
erty coveted  by  the  mortgage,  avoids  the  entire  mortgage,  the  same  agree- 
ment as  to  a  part  of  the  property  will  avoid  it  as  to  that  portion.  And  it  is 
questionable  whether  it  will  not  avoid  the  whole  mortgage.  To  render  it 
valid,  it  must  have  been  given  in  good  faith,  and  for  the  honest  purpose  of 
securing  the  debt,  but  this  cannot  be  true  when  the  object,  in  part,  or  as 
to  part  of  the  property,  is  to  defraud  creditors.  This  unlawful  design  viti- 
ates the  entire  instrument,  and  cannot  be  confined  to  one  particular  parcel 
of  the  property.    Id. 

In  Southard  v.  Benner,  ante,  a  dealer  in  lumber  mortgaged  his  entire 
stock  to  secure  advances  made  to  enable  him  to  continue  his  business ;  an 
agent  of  the  mortgagees  was  designated  and  appointed  to  supervise  the 
business  and  watch  their  Interests;  sales  were  continued  by  the  mortgagor 
as  before,  and  the  avails  used  by  him  for  his  support,  and  as  his  wants  and 
business  calls  demanded,  and  this  continued  for  a  year;  and  the  mortga- 
gees received  none  of  the  avails  of  the  mortgaged  lumber,  but  such  moneys 
as  the  mortgagor  could  spare  from  the  general  business.  This  was  done  In 
pursuance  of  an  agreement  between  the  parties  cotemporaneons  with  the 
mortgage.  It  was  held  that  such  an  arrangement  was  Incompatible  with 
the  mortgage  designed  only  as  security  to  the  mortgagees. 

The  dealing  with  the  mortgaged  property  as  a  merchandise  by  the  mort- 
gagor, and  the  sale  of  the  same  In  the  ordinary  course  of  business  as  a  mer- 
chant with  the  consent  of  the  mortgagees,  necessarily  destroy  the  value  of 
the  mortgage  as  a  security,  and  make  it  only  available,  if  for  any  purpose, 
so  long  as  this  arrangement  and  dealing  continued  to  protect  the  property 
from  creditors,  and  secure  it  to  the  mortgagor.  Such  a  transaction  is  nec- 
essarily fraudulent.  It  hinders  and  delays  other  creditors,  without  secur- 
ing the  application  of  the  property  or  its  avails  to  the  payment  of  the  mort- 
gage debt.    Id. 

Such  arrangement,  included  in  and  making  a  part  of  the  written  instru- 
ment of  mortgage,  would  clearly  invalidate  it  as  fraudulent  in  law,  as  that 
term  is  understood.  It  wotdd  be  conclusive  evidence  of  fraud  in  fact,  and 
would  be  so  held  by  the  court  as  matter  of  law.  Id.    See  Edgell  o.  Hart, 
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ante.  Whether  the  agreement  is  in  or  out  of  the  mortgage,  whether  ver- 
bal or  in  writing,  can  make  no  difference  in  principle.  Its  effect,  as  char- 
acterizing the  transaction,  would  be  the  same.  The  difference  in  the  mode^ 
of  proving  the  agreement  cannot  take  the  sting  out  of  the  fact  and  render 
it  harmless.  If  it  is  satisfactorily  established,  the  result  upon  the  security 
must  be  the  same.  It  is  the  fact  that  such  an  agreement  has  been  made 
and  acted  upon  that  In  law  condemns  the  security,  and  not  the  fact  that  it  is 
proved  by  the  instrument  of  suretyship,  instead  of  by  parol  or  in  some  other 
way.  This  question  was  considered  in  Gardner  v.  McEwen,  ante^  and  in 
Russell  V.  Winne,  ante,  and,  though  not  expressly  decided  in  either  case,  it 
was  very  conclusively  shown  by  the  reasoning  of  the  court  that  an  agree- 
ment, by  which  the  mortgagor  is  permitted  to  deal  with  the  mortgaged 
property,*  outside  of  the  mortgage,  and  proved  by  parol,  is  equally  fatal  to 
the  security  as  though  made  a  part  of  the  written  mortgage. 

In  Potts  0.  Hart,  cuite,  plaintiff's  Intestate,  being  indebted  to  the  defend- 
ants, executed  to  them  a  chattel  mortgage  on  all  the  goods  and  merchandise 
In  his  store.  He  subsequently  died,  and  the  plaintiff  was  appointed 
administrator  of  his  estate.  Default  was  made  in  the  payment  of  the 
mortgage,  and  defendants  took  from  the  possession  of  plaintiff  so  much  of 
the  goods  as  they  could  find  in  the  store  formerly  occupied  by  the  intes- 
tate. And  plaintiff  commenced  an  action  for  the  conversion  of  the  goods. 
The  mortgage  was  given  with  a  tacit  or  expressed  understanding  and 
arrangement  between  the  parties  that  tlie  mortgagor  should  be  permitted 
to  deal  with  the  property  for  his  own  benefit.  It  was  held  that  such  a  state 
of  facts  rendered  the  mortgage  fraudulent  and  void  as  to  creditors.  Wood 
».  Lowry,  ante ;  Chatham  Bank  v.  O'Brien,  6  Hun,  281;  Griswold  v.  Shel- 
don, ante  ;  Gardner  v.  McEwen,  ante;  Russell  v,  Winne,  ante  ;  Southard  v. 
Benner,  ante  ;  Brackett  v,  Harvey,  ante. 

A  mortgage  thus  given  is  fraudulent  and  void  as  to  creditors,  because  It 
must  be  presumed  that,  at  least  one  of  the  purposes,  if  not  the  main  pur- 
pose, for  giving  it,  was  to  cover  up  the  mortgagor's  property  and  thus  hin- 
der and  delay  his  other  creditoi*s.  It  matters  not  whether  the  agreement 
that  the  mortgagor  may  continue  to  deal  in  the  property  for  his  own  benefit, 
is  contahied  in  the  mortgage  or  exists  in  parol  outside  of  it ;  and,  where  the 
agreement  exists  in  parol,  it  matters  not  whether  it  is  valid  so  that  it  can 
be  enforced  between  the  parties  or  not;  for  whether  valid  or  invalid,  it  is 
equally  effectual  to  show  the  fraudulent  purpose  for  which  the  mortgage 
was  given,  and  the  fraudulent  intent  which  characterizes  it.  It  is  always 
open  to  creditors  to  assail,  by  parol  evidence,  a  mortgage  or  a  bill  of  sale  of 
property  as  fraudulent  and  void  as  to  them.  Potts  v.  Hart,  ante.  While, 
between  the  parties,  the  written  contract  may  be  valid,  and  the  outside 
parol  agreement  may  not  be  shown  or  enforced,  yet  it  may  be  shown  by 
creditors  for  the  purpose  of  provtag  the  fraudulent  Intent  which  accom- 
panied and  characterized  the  giving  of  the  written  instrument.  Id. 
It  is  usually  difficult  to  prove,  by  parol,  an  agreement  in  terms  that  the 
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mortgagor  may  continue  to  deal  in  the  property  for  his  own  benefit.  Par- 
ties concocting  a  fraudulent  mortgage  would  not  be  apt  to  put  the  trans- 
action in  that  unequivocal  form.  But  all  the  facts  and  circumstances  sur- 
rounding the  giving  of  the  mortgage,  and  the  subsequent  dealing  in  the 
property  with  the  knowledge  and  assent  of  the  mortgagee,  may  be  shown, 
and  they  may  be  sufficient  to  justify  the  court  or  jury  in  inferring  the 
agreement.  In  many  of  the  cases,  the  parol  agreement  was  inferred  from 
such  facts  and  circumstances.    Id. 

Such  a  mortgage  would  be  fraudulent  and  void  as  to  creditors,  if  it  was 
the  arrangement  between  the  mortgagor  and  mortgagee  that  the  former 
might  continue  to  deal  in  the  mortgaged  property  for  his  own  benefit  so 
long  as  the  latter  consented  thereto.  By  such  an  agreement  it  is  in  the 
mortgagee's  power  to  assent  that  all  the  property  should  thus  be  sold,  and 
thereby  deprive  the  mortgage  of  its  character  as  a  security.  The  parties  to 
a  mortgage  cannot  play  fast  and  loose  with  the  mortgaged  property  and 
thus  hinder  and  delay  creditors.    Id. 

In  Hanger  v,  Hachemeister,  114  N.  T.  566,  a  chattel  mortgage  was 
executed  upon  the  wines,  liquors,  articles  of  furniture  belonging  to  the 
mortgagor,  and  all  other  goods  and  chattels  mentioned  in  a  schedule  an- 
nexed, that  were  at  that  time  in  a  certain  saloon,  to  secure  the  payment 
of  a  promissory  note  payable  one  year  from  date.  It  was  executed  under 
an  agreement  that  the  mortgagor  should  continue  In  the  possession  and 
have  the  full  and  free  enjoyment  of  it,  with  the  right  to  sell  and  dispose 
of  the  wines,  ales,  liquors  and  cigars  for  his  own  benefit  and  advantage 
without  applying  the  proceeds  upon  the  mortgage  debt.  And  it  was  held 
that  the  mortgage  was  void  as  to  the  creditors  of  the  mortgagor;  and  that 
such  agreement  may  be  proved  by  parol,  or  inferred  from  the  fact  that  the 
mortgagee  permits  the  sale  to  be  made. 

In  Dodds  V.  Johnson,  8  N.  T.  S.  C.  215,  a  debtor  executed  and  delivered 
to  his  father  a  chattel  mortgage  upon  Uquors  and  furniture  in  the  hotel 
kept  by  him,  together  with  wood  In  the  wood-house  belongmg  to  said  hotel, 
and  Ice  in  the  ice-house.  The  mortgagee  authorized  the  mortgagor,  after 
the  mortgage  was  given,  to  sell  the  liquor,  and  to  use  or  sell  the  wood  and 
ice;  and  the  mortgagee  knew  that  the  mortgagor  was  selling  the  liquor 
and  using  and  selling  the  wood,  and  that  he  used  the  proceeds  In  his  busi- 
ness. On  the  trial,  hi  an  action  brought  by  the  mortgagee  against  an 
execution  creditor  of  the  mortgagor,  the  defendant  moved  for  a  nonsuit 
on  the  ground  that  such  consent  of  the  mortgagee  and  use  by  the 
mortgagor  rendered  the  mortgage  fraudulent  and  void  as  against  the 
creditore  of  the  mortgagor;  and  this  motion  was  denied.  And  it  was  held 
that  the  trial  judge  erred  In  refusing  to  nonsuit  the  plahitlff  on  this 
ground.  Such  a  license  renders  the  mortgage  fraudulent  and  void  against 
the  mortgagor's  creditors.  Griswold  r.  Sheldon,  ante.  It  makes  no  differ- 
cnce  whether  the  license  is  in  the  mortgage  or  is  a  separate  arrangement. 
See  Bdgell  t.  Hart,  ante.    It  was  held  in  Russell «.  Winne,  ante,  that  such 
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a  license,  as  to  a  x>art  of  the  property  mortgaged,  rendered  the  mortgage 
wholly  Toid. 

Where  a  chattel  mortgage  absolutely  contemplates  a  consumption  of 
some  of  the  mortgaged  property,  a  sale  of  the  residue,  the  use  thereof  in 
the  business  of  the  mortgagor,  the  purchase  of  other  goods  to  replace  those 
consumed,  the  continuance  of  the  mortgagor  in  possession  until  a  breach, 
and  provides  that  the  mortgage  shall  cover  the  goods  to  be  so  purchased* 
it  is  void  as  to  the  creditors  of  the  mortgagor,  or  those  succeeding  to  their 
rights.    Wagner  v.  Jones,  7  Daly,  375. 

In  City  Hank  v.  Westbury,  16  Hun,  458,  the  defendant  who  was  a  manu- 
facturer of  boots  and  shoes,  being  largely  indebted,  mortgaged  to  one  of 
his  creditors  all  his  stock  and  goods  manufactured  and  to  be  manufac- 
tured, upon  an  agreement  that  he  should  remain  in  possession,  continue 
to  manufacture  and  sell,  either  for  cash  or  on  credit,  in  his  discretion,  and 
that  the  cash  and  the  accounts,  when  sales  were  made  on  credit,  should  be 
transferred  to  the -mortgagee,  and  applied  on  the  debt  when  the  accounts 
were  collected.  And  it  was  held  that  the  mortgage  was  fraudulent  as  to 
creditors  and  void.  Such  an  arrangement  with  the  mortgagee  would 
enable  the  mortgagor  to  sell  his  entire  stock  on  credit  and  keep  his  other 
creditors  at  bay;  and  in  this  aspect  the  transaction  was  fraudulent  per  se. 

In  Ball  V.  Slaf ter,  26  Hun,  35S,  a  chattel  mortgage  was  executed  contain- 
ing a  provision  allowing  the  mortgagor  to  sell  the  property  covered  by  it  at 
retail  for  his  own  benefit.  The  goods  were  sold  on  credit  by  the  mort- 
gagor, and  the  proceeds  were  not  paid  to  the  mortgagee.  And  It  was  held 
that  this  made  the  mortgage  fraudulent  and  void  as  to  the  assignee  of  the 
mortgagor  for  the  benefit  of  creditors.  See  Edgell  v.  Hart,  oMe;  City 
Bank  o.  Westbury,  anie. 

Where  a  parol  arrangement  between  the  mortgagor  and  mortgagee  is 
inoonslstent  with  the  terms  of  the  mortgage,  and  no  mistake  is  alleged, 
the  mortgage,  as  between  the  paHies,  expresses  the  true  contract,  and  the 
mortgagee  is  bound  by  its  terms.    See  Kelly  v.  Roberts,  40  X.  T.  4S2. 

A  parol  ai'rangement  that  the  mortgagor  may  sell  the  mortgaged  goods 
and  pay,  as  fast  as  possible,  the  notes,  to  secure  which  the  mortgage  was 
given,  will  render  the  mortgage  fraudulent.  In  Ford  v.  Williams,  24  N.  T. 
359,  the  agreement  was  that  the  mortgagor  was  to  sell  only  for  cash  and 
apply  the  proceeds  on  the  secured  debts;  but  the  agreement  in  Ball  v. 
Slafter,  aidey  did  not  require  that  the  sale  should  be  for  cash,  and  as 
matter  of  fact  they  were  on  credit ;  nor  did  it  necessarily  require  the  pro- 
ceeds to  be  paid  on  the  notes  when  the  sales  were  made,  and  indeed,  the 
proceeds  of  the  credit  sales  could  not  be  so  applied.  And  it  was  intimated, 
in  this  case,  that  the  case  of  Ford  v.  Williams,  while  it  is  undoubtedly  the 
law  as  far  as  it  goes,  ought  not  to  be  extended  or  applied  to  any  case  wliich 
does  not  come  within  it  on  the  facts. 

In  Smith  v.  Cooper,  27  Hun,  565,  there  was  an  agreement  between  the 
parties,  in  substance  that  the  mortgagor  should  dispose  of  and  deal  with 
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the  mortgaged  property  as  he  saw  fit,  transmuting  the  mortgaged  articles, 
either  directly  into  stock  or  indirectly  into  money,  and  then  purchasing 
new  stock  with  the  money  ;  and  tliat  such  new  stock  should  be  substituted 
in  the  place  of  stock  disposed  of,  under  plaintiff's  lien.  And  it  was  held 
that  this  agreement,  though  by  parol,  was  invalid  and  vitiated  the  mort- 
gage, in  the  same  manner  as  though  it  was  embodied  in  its  provisions. 
The  agreement  was  in  law  conclusive  of  fraud  and  fraudulent  per  ire.  The 
ease  cannot  be  distinguished  in  principle  from  those  of  Edgell  o.  Hart, 
aniey  and  Mittnacht  v.  KeUy,  ante»  In  these  cases,  it  was  expressly  held 
that  the  intention  to  create  a  fluctuating  lien,  which  would  release  the 
property  that  should  be  sold  and  take  in  what  should  be  purchased,  ren- 
dered a  mortgage  void.  The  authority  of  these  cases  has  not  been,  in  any 
way,  limited  by  subsequent  decisions.  It  has  been  held  that  where  a  mort- 
gagor is  suffered  to  sell  the  property  and  pay  over  the  proceeds  to  the  mort- 
gagee, such  an  arrangement  will  not  per  se  stamp  the  mortgage  as  fraudu- 
lent; but  the  receipts  from  such  a  sale  will  be  applied  to  the  satisfaction 
of  such  mortgi^  lien,  even  though  such  proceeds  are  not  actually  paid 
over  to  the  mortgagee.  But  the  agreement  in  Smith  v.  Cooper,  ante^  was 
not  of  such  import.  In  this  case,  the  proceeds  of  the  sale  were  not  to  go 
in  satisfaction  of  the  debt,  but  were  to  be  applied  to  the  purchase  of  new 
stock,  which  was  not  to  become  the  property  of  the  mortgagee,  but  simply 
to  become  subject  to  his  mortgage  lien.  Such  an  agreement  undoubtedly 
vitiated  the  mortgage  in  toto^  as  to  all  the  property  included  in  it.  See 
Edgell  V.  Hart,  ante. 

In  Quinn  &  Nolan  Beverwyck  Brewing  Co.  9.  Hart,  48  Hun,  303,  an 
action  was  brought  to  recover  the  possession  of  certain  chattels,  of  which 
the  plaintiff  took  possession  under  a  chattel  mortgage  given  by  the  owner 
to  them.  The  sheriff  under  a  judgment  docketed  September  29,  1886,  in 
Columbia  county,  and  in  Albany  county,  December  4,  1886,  levied  an 
execution  on  the  mortgaged  chattels.  The  mortgagor  delivered  the  mort- 
gaged goods  ta  the  plaintiff,  under  its  chattel  mortgage  on  December  8, 
1886,  and  the  actual  and  continued  possession  remained  in  the  plaintiff 
from  that  time  until  the  levy.  The  mortgagor  continued  to  sell  the  mort- 
gaged property  after  the  mortgage  was  given,  and  used  the  proceeds  in  his 
business  and  for  living  expenses.  And  it  was  held  that  the  mortgage  was 
void  by  reason  of  the  agreement  that  the  mortgagor  might  sell  the  mort- 
gaged property  and  apply  the  avails  to  his  own  use,  without  accounting  to 
the  mortgagee.    See  Potts  v.  Hart,  ante. 

Where  a  chattel  mortgage  is  executed,  which  is  fraudulent  against  credi- 
tors by  reason  of  an  agreement  to  permit  the  mortgagor  to  deal  in  the 
property  for  his  own  benefit,  the  subsequent  taking  possession  of  the 
prox>erty  by  the  mortgagee,  by  virtue  of  such  mortgage,  does  not  entitle 
him  to  hold  it  against  a  levy  of  a  creditor,  thereafter  made,  whose  debt 
accrued  before  the  mortgagee  took  possession.  It  was  so  decided  in  Dutcher 
«.  Swartwood,  15  Hun,  34.    In  Stimson  v.  Wrigley,  86  K.  Y.  832,  a  simi- 
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lar  question  was  discussed.  In  this  case,  a  person  had  sold  goods  without 
delivering  them.  Meantime  he  became  indebted.  Afterwards  he  delivered 
the  goods,  and  subsequently  a  creditor  levied.  The  same  principle  was 
applied  at  special  term.  The  case  was  ^rmed  at  general  term,  and  was 
again  affirmed  in  the  court  of  appeals,  ante,  and  the  opinion  in  the  case  at 
special  term,  and  also  the  opinion  in  Dutcher  v.  Swartwood,  oMte^  were 
approved.  But  neither,  in  that  opinion  nor  in  the  opinion  in  Dutcher  v. 
Swartwood,  does  the  court  decide  on  the  effect  of  a  delivery  by  the  mort- 
gagor of  the  goods  in  payment  of  the  debt. 

In  Sperry  o.  Baldwin,  ante,  a  chattel  mortgage  was  held  void  by  reason 
of  an  oral  agreement  that  the  mortgagor  might  sell  for  his  own  benefit. 

The  mortgage  was  executed  October  11,  1883,  and  three  days  afterwards 
the  mortgagee  took  actual  possession.  In  March,  1884,  the  plaintifCs  re- 
covered judgment  on  an  indebtedness  contracted  prior  to  the  mortgage  and 
levied  on  the  mortgaged  property.  It  was  held  that  the  plaintiffs  were 
entitled  to  enforce  their  execution  out  of  said  property. 

In  Mandeville  v.  Avery,  67  Hun,  78,  a  chattel  mortgage  was  executed 
upon  the  understanding  and  agreement  between  the  parties  thereto  that 
the  mortgagor  should  continue  to  deal  with  the  mortgaged  property  and 
sell  the  same  in  the  course  of  business  as  his  own  property  ;  and  the  said 
mortgagor  did,  in  fact,  after  the  execution  of  said  mortgage  and  for  some 
period  thereafter,  with  the  consent  of  the  mortgagee,  disposed  of  said 
property  or  a  part  thereof  and  appropriate  the  proceeds  of  the  sale  to  his 
own  use  by  selling  as  a  retail  merchant  to  his  customers.  The  debt  secured 
by  the  chattel  mortgage  was  paid  by  the  sale  of  the  property  more  than 
two  months  before  the  plaintiff  seized  the  goods  by  virtue  of  his  attach- 
ment. And  it  was  held  that,  when  an  honest  debt  has  once  been  paid  out 
of  the  debtor^s  property,  another  creditor  can  not  compel  the  former  creditor 
to  refund,  because,  as  against  creditors,  the  mortgage  given  to  secure  the 
debt  which  has  been  paid,  would  have  been  adjudged  void;  the  law  will 
leave  the  parties  where  it  finds  them.  See  also  Hone  9.  Henriquez,  13 
Wend.  240;  Brown  o.  Piatt,  8  Bosw.  324;  Ha^^rty  o.  Palmer,  6  Johns.  Ch. 
437 ;  Grover  r.  Wakeman,  11  Wend.  187 ;  Averill  v.  Loucks,  6  Barb. 
470. 

When  it  does  not  avoid  the  mortgage, — Where  there  is  an  agreement  or 
understanding  between  the  mortgagor  and  mortgagee,  made  at  the  time 
the  chattel  mortgage  is  executed,  that  the  latter  may  sell  the  mortgaged 
property  and  apply  the  proceeds  to  his  own  use,  the  transaction  is,  without 
doubt,  fraudulent.    Spaulding  v.  Keyes,  52  Hun,  612;  Potts  v.  Hart,  ante. 

In  the  former  case,  the  understanding  and  agreement,  as  shown  by  the 
evidence,  was,  that  the  proceeds  of  the  property  as  sold  should  be  paid  to 
the  mortgagee  and  applied  in  discharge  of  her  mortgage,  which  was  done. 
Such  an  agreement  is  legal,  and  does  not  impair  the  validity  of  the  mort- 
gage.   See  Brackett  o.  Harvey,  ante. 

In  Chatham  Nat.  Bank  o.  O'Brien,  6  Hun,  231,  it  was  held  that^  where. 
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in  an  action  brouglit  to  recover  property  described  in  a  chattel  mortgage, 
a  creditor  alleges  that  the  mortgage  is  void,  because  the  mortgagor  was 
aathorized  and  allowed  to  sell  the  mortgaged  property  for  his  own  benefit, 
the  court  cannot  direct  a  verdict  for  such  creditor,  unless  an  agreement  has 
been  made,  either  in  the  mortgage  itself  or  between  the  parties  to  it,  the 
necessary  construction  of  which  permits  such  sales  to  be  made.  And  see 
Frost  V.  Warren,  42  N.  Y.  204;  Gardner  v.  McEwen,  ante;  Edgell  v.  Hart, 
ante;  Griswold  v.  Sheldon,  ante;  Ford  v.  Williams,  ante;  Conkling  v. 
Shelley,  ante ;  Miller  v.  Lockwood,  ante. 

In  Carins  v.  Richmond,  22  Hun,  369,  there  was  an  agreement  between 
the  parties  to  the  chattel  mortgage,  made  before  and  at  the  time  of  its 
execution,  that  the  mortgagor  might  manufacture  the  property  covered  by 
the  mortgage  and  sell  it;  and  that,  when  sold,  he  should  pay  over  to  the 
mortgagee  the  cash  received  upon  cash  sales,  and  assign  to  him  the  ac- 
counts for  sales  that  were  not  made  for  cash;  and  that  such  cash  and  as- 
signed accounts  should  apply  in  payment  of  said  chattel  mortgage  indebted- 
ness, when  so  paid  or  assigned,  to  the  amount  of  such  cash  payments  and 
accounts.  And  it  was  held  that  such  agreement  did  not  necessarily  make 
the  mortgage  void;  that,  at  most,  the  circumstance  was  one  to  be  con- 
sidered in  determining  the  question  of  intent.    Ford  v,  Williams,  ante. 

In  Ellsworth  v.  Phelps,  80  Hun,  646,  the  mortgage,  among  other  things, 
stipulated  that,  so  long  as  the  mortgagee  shall  permit,  the  mortgagor  is  at 
liberty  to  sell  any  or  all  of  said  goods  for  cash  as  the  agent  of  the  mort- 
gagee and  pay  the  proceeds  to  him  who  will  apply  the  same  on  the  mort- 
gage, and  that  the  mortgagor  shall  have  no  right  to  sell  except  as  above 
provided.  The  mortgagor  remained  in  possession  of  the  stock,  selling 
therefrom  and  using  the  proceeds  the  same  as  before  the  execution  of  the 
mortgage.  Ko  accounting  has  been  had  of  the  sales  and  the  proceeds  have 
not  been  ascertained  and  applied  upon  the  mortgage  debt.  It  was  held  at 
general  terra  that,  under  such  an  agreement,  the  sales  should  be  accounted 
for  and  their  amount  credited  and  applied  upon  the  indebtedness,  to 
secure  which  the  mortgage  was  given.  See  Conkling  v.  Shelley,  ante. 
Such  an  agreement  made  the  mortgagor  an  agent  of  the  mortgagee.  His 
possession  and  sales  are  in  effect  those  of  the  mortgagee'.  It  is  as  though 
the  latter  has  taken  possession  and  placed  a  third  person  in  charge  as  agent 
to  sell  and  account  to  him.  All  that  remains  after  satisfying  the  mortgage 
belongs  to  the  mortgagor  and  is  subject  to  the  liens  and  rights  of  his 
creditors.  See  Brackett  v.  Harvey,  ante.  The  court  did  not,  in  Ellsworth, 
V.  Phelps,  ante,  pass  upon  the  question  whether  the  mortgage  was  or  was 
not  fraudulent  in  fact  upon  the  evidence.  See  Southard  v.  Benner,  ante  ; 
City  Bank  v.  Westbury,  ante. 

In  Kerr  v.  Dildine,  43  Hun,  635,  the  defendant  sold  his  stock  of  goods 
and  fixtures,  and  took  from  the  purchaser  a  mortgage  on  the  property  for 
a  part  of  the  purchase  money.  The  chattel  mortgage,  among  other  things, 
provided  that  the  *'  mortgagor  has  the  privilege  of  selling  all  of  said  prop- 
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erty  except  the  fixtures  for  cash  and  on  credit  on  reasonable  time,  and  to 
good  responsible  parties  on  time  and  credit,  the  mortgagor  to  apply,  on  the 
mortgage,  and  to  receive  and  apply,  the  entire  proceeds  of  said  sales,  both 
cash  and  credit,  upon  the  debts  secured  by  the  mortgage,  to  have  the 
privilege  and  may  use  a  part  of  the  proceeds  of  the  sales  of  said  property 
to  replenish  this  stock  with  other  goods  of  like  character  and  value,  the 
stock  so  purchased  and  substituted  in  the  place  and  instead  of  those  which 
were  sold  to  procure  it,  and  the  proceeds  of  the  sale  of  the  stock  so  brought 
to  replenish,  also  to  be  a  part,  and  received  and  applied  in  the  payment 
upon  the  debt  which  this  mortgage  is  given  to  secure,'*  etc.  It  was  held 
that  the  provisions  of  the  mortgage  above  referred  to  did  not  render  the 
mortgage  fraudulent  per  se  as  against  the  creditors  of  the  mortgagor.  The 
relation  given  to  the  mortgagor  and  taken  by  him  was  that  of  agency  for 
the  mortgagee  in  making  the  sales,  and  may  be  so  treated  as  against  the 
creditors  of  the  former.  See  Conkling  v.  Shelley,  ante  ;  Brackett  v.  Har- 
vey, ante. 

Where  the  chattel  mortgage  is  taken  without  any  intent  to  defraud  the 
creditors  of  the  mortgagor,  an  understanding,  when  the  mortgage  was  made, 
that  the  mortgagor  should  be  at  liberty  to  appropriate  to  his  own  use  and 
purposes  any  of  the  proceeds  of  the  mortgaged  property,  must  be  made  to 
appear  by  a  statement  of  facts  which  fairly  establish  or  justify  an  inference 
to  that  effect.    See  Brackett  v.  Harvey,  ante. 

In  Southard  v.  Benner,  ante,  and  Potts  o.  Hart,  ante,  there  was  no 
authority  vested  in  the  mortgagor  to  sell  the  property  and  apply  the  pro- 
ceeds on  the  mortgage,  aiid  no  relation  of  agency,  as  against  the  creditors  of 
the  mortgagor,  existed  between  him  and  the  mortgagee  in  this  respect. 

An  agreement  made  at  the  time  of  the  execution  of  a  mortgage  and  in- 
serted therein,  that  the  mortgagor  might  sell  the  mortgaged  property  for 
cash  and  pay  the  proceeds  over  to  the  mortgagee  to  apply  on  his  indebted- 
ness will  not  render  the  same  fraudulent  in  law.  Sperry  9.  Baldwin,  ante  ; 
Brackett  v.  Harvey,  ante.  Such  a  provision  is  for  the  benefit  and  ad- 
vantage of  the  mortgagee,  and  so  far  as  the  same  favors  the  mortgagor  in 
any  respect,  It  is  not  to  the  disadvantage  of  his  other  creditors.  While  the 
agreement  contemplates  that  the  goods  shall  remain  in  the  possession  of 
the  mortgagor,  this  fact  alone  does  not  vitiate  the  security,  if  it  appears 
from  the  whole  evidence  that  the  transaction  was  not  intended  to  cheat  or 
defraud  creditors. 

Where  there  is  a  tacit  imderstandlng  and  agreement  between  the  parties 
to  the  mortgage,  entered  into  at  the  time  of  its  execution,  that  the  mort- 
gagor may  continue  the  business,  sell  the  property  and  apply  the  proceeds 
to  his  own  use,  otherwise  than  by  applying  the  same  on*  the  mortgagee's 
indebtedness,  the  transaction,  as  a  matter  of  law,  is  void  and  illegaL  Speny 
V,  Baldwin,  ante  ;  Brackett  v,  Harvey,  ante ;  Southard  v.  Benner,  ante. 

Where  the  mortgagor  sells  goods  and  applies  the  avails  to  his  own  use, 
without  the  assent  of  the  mortgagee  to  the  misappropriation,  this  act  on 
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the  mortgagor's  part  does  not  invalidate  the  security  as  to  tlie  mortgagee. 
Tlie  other  creditors  of  the  mortgagor  are  not  Injured  by  the  unlawful  diver- 
sion. Tlie  law,  as  between  the  mortgagee  and  the  other  creditors,  applies  the 
money  thus  relized  on  the  indebtedness  secured  by  the  mortgage.  All  the 
avails  derived  from  a  sale  of  the  goods  made  by  the  mortgagor,  as  the 
agent  of  the  mortgagee,  should  be  applied  as  a  payment  on  his  indebtedness. 
By  permitting  the  mortgagor  to  sell  the  goods  for  cash,  and  to  pay  the 
I>roceeds  over  to  him,  he  thereby  constitutes  the  mortgagor  his  agent.  And 
so  long  as  the  latter  acts  in  that  capacity  and  realizes  money  derived  from  a 
sale  of  the  goods,  the  same  at  once  becomes  the  funds  of  the  mortgagee  ; 
and  the  law  applies  it  on  his  indebtedness,  whether  it  was  or  was  not  paid 
over  to  him.    See  also  Conkling  v.  Shelley,  ante. 

In  Havens  v,  Extein,  56  Hun,  643,  the  whole  transaction  between  the 
mortgagor  and  mortgagee  amounted  to  a  security  in  the  nature  of  a  mort- 
gage for  the  mortgagee's  debt.  It  was  claimed  that  the  mortgagor  was  per- 
mitted to  remain  in  charge  of  the  store  after  the  transfer,  and  to  avail  him- 
self of  the  profits  thereof ;  but  any  appropriation  of  the  profits  by  the 
mortgagor  prior  to  the  payment  of  the  mortgagee  in  full,  was  done  outside 
and  in  violation  df  the  contract.  It  was  held  that  it  was  incumbent  upon 
the  receiver,  in  proceedings  supplementary  to  execution  of  the  mortgagor, 
to  show,  in  order  to  avail  himself  of  such  an  agreement,  that  the  appropri- 
ation of  the  moneys  or  the  proceeds  of  the  sale  was  with  the  knowledge  or 
consent  of  the  mortgagee  ;  and  that,  where  this  evidence  is  wholly  lacking, 
the  case  is  not  brought  within  the  principle  of  Potts  v.  Hart,  ante. 

In  Ford  v.  Williams,  ante^  the  mortgagee  indorsed  a  note  to  enable  the 
mortgagor  to  raise  money  at  a  bank,  to  pay  off  a  judgment  against  him 
upon  which  an  execution  had  been  issued,  and  a  chattel  mortgage  was 
given  to  indemnify  him  for  his  indorsement.  It  was  held  that  an  agree- 
ment, upon  the  execution  of  the  mortgage  of  chattels,  that  the  mortgagor 
shall  keep  possession  and  retail  the  goods  for  cash  only,  paying  over  the 
money  to  the  mortgagee,  was  not  fraudulent  in  law,  but  presented  a  ques- 
tion of  good  faith  for  the  jury.  But,  if  the  debtor  was  permitted,  not  only 
to  retain  the  possession  of  the  property  mortgaged,  but  also  to  sell  it  out 
by  retail  on  his  own  account,  the  arrangement  would  be  fraudulent  and 
the  security  void.  It  is  not  inconAstent  with  the  nature  of  the  transaction, 
or  with  good  faith,  that  the  mortgagee,  by  himself  or  his  agent,  sliall  have 
been  permitted  to  sell  the  goods  by  retail,  for  cash,  and  apply  the  money, 
which  they  might  bring,  towards  the  discharge  of  the  debt  which  the  mort- 
gage was  given  to  secure  ;  yet  an  arrangement  in  these  terms  may  be 
merely  colorable,  and  a  device  to  protect  the  property  against  the  pursuit 
of  other  creditors.  In  most  cases  a  jury  would  regard  such  an  agreement 
with  great  snspldon  and  be  apt  to  consider  it  a  fraudulent  contrivance  ; 
but  still  such  an  arrangement  may  possibly  be  made  without  any  improper 
views.  So  that  whether,  in  a  given  case,  it  is  fair  or  fraudulent,  is  a  ques- 
tion of  fact  for  the  jury  to  determine.    But  if  the  question  depends  upon 
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the  effect  of  a  wTitten  instmment,  or  if  it  should  arise  upon  an  admitted  or 
undisputed  state  of  facts  which  show  an  arrangement  quite  inconsistent 
with  fairness  and  honesty,  it  then  becomes  a  question  of  law  for  theCk>nzt 
to  decide. 

In  support  of  this  principle  see  also  Miller  9.  Lockwood,  wnte. 

Where  a  mortgage  contains  a  clause  permitting  the  mortgagcnr,  not  only 
to  remain  in  possession  but  also  to  dispose  of  the  mortgaged  property  at 
his  discretion  and  apply  the  proceeds  to  his  own  benefit,  it  will  be  void  as 
a  fraud  upon  creditors.  Conkling  o.  Shelley,  (mte  ;  Edgell  v.^  Hart,  ante. 
And  where  such  agreement  is  made  between  the  parties,  outside  of  the 
mortgage  but  at  the  time  of  its  execution,  tt  will  invalidate  tib.e  inatnnnent 
in  the  same  manner  as  though  it  were  written  in  its  provisions.  Id.  At 
all  events,  it  will  be  irresistible  evidence  of  a  fraudulent  purpose.  But  an 
agreement  that  the  mortgagor,  while  permitted  to  continue  in  possession, 
may  sell  the  mortgaged  property,  not  for  his  own  benefit  but  for  the  moit- 
gagee,  accounting  to  him,  and  applying  the  proceeds  of  the  sales  to  the 
satisfaction  of  the  debt  which  the  mortgage  was  given  to  secure,  is  not  un- 
lawful or  fraudulent  per  se.  Id.  Ford  v.  Williams,  13  N.  Y.  577  ;  24  Id. 
359.  The  agreement  that,  while  so  in  possession  the  mortgagor  shall  make 
sales  of  the  property  for  the  benefit  of  the  mortgagee,  Is  simply  creating 
him  an  agent  to  do  what  the  statute  and  public  policy  require  the  mort- 
gagee himself  to  do,  or  to  excuse  himself  for  not  doing,  viz. :  to  make  im- 
mediate and  direct  application  of  property  of  this  description  when  it  is 
mortgaged,  to  the  payment  of  the  debt.  The  sales  by  the  mortgagor,  for 
the  benefit  of  the  mortgagee  and  in  satisfaction  of  the  debt,  are  neither  a 
fraud  nor  an  injury  to  the  other  creditors. 

The  sales  made  and  proceeds  received  by  the  mortgagor,  under  such  an 
arrangement  between  him  and  the  mortgagee,  must  be  applied  in  payment 
and  satisfaction  of  the  mortgage,  though  the  money  has  never  been  actually 
paid  over  to  the  mortgagee.  He  cannot  escape  from  crediting  on  the  in- 
debtedness the  proceeds  of  sale  made  by  such  an  agent,  because  the  latter 
has  fraudulently  or  dishonestly  misapplied  or  employed  the  money.  The 
case  does  not  resemble  that  of  a  mortgagor  of  real  estate,  who  receives  the 
^  rents  and  profits  under  an  agreement  to  i)ay  them  over  to  the  mortgagee. 
The  mortgagee  of  lands  has  no  fixed  t^  right  or  title  to  the  rents  and 
profits  and  cannot  be  charged  with  them,  if  the  mortgagor  shall  voluntarily 
agree  to  account  for  them  and  then  fail  to  perform  his  agreement. 

In  such  cases,  the  question  does  not  arise  between  the  mortgagee  and  the 
mortgagor,  who  cannot  take  advantage  of  his  own  wrong,  but  remains  liable 
to  the  mortgagee  for  the  money  received  and  misapplied  by  him.  But  the 
question  usually  arises  between  the  mortgagee  and  the  other  creditors  of 
the  mortgagor,  who  have  obtained  a  lien  or  an  interest  in  the  mortgaged 
property  after  the  satisfaction  of  the  mortgage.  As  between  these  parties, 
the  mortgagee  has  made  the  mortgagor  his  agent,  and  the  latter' s  dealing 
with  the  property,  under  the  agreement,  will  be  considered  as  the  acts  of 
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an  agent,  and  not  of  a  mortgagor,  and  will  affect  the  mortgagee  accordingly. 
Id. 

In  Brackett  v.  Harvey,  ante,  the  mortgagors  were  left  at  liberty  to  Bell 
and  dispose  of  the  mortgaged  property  upon  a  condition  contained  in  the 
mortgage  that  they  would  apply  the  proceeds  of  such  sales  to  the  payment 
of  the  debt  which  the  mortgage  secured.  The  mortgage  also  contained  the 
implied  provisions  that  the  mortgagors  might  sell  on  credit  taking  good 
business  paper  which  the  mortgagee  would  accept  and  apply  on  the  debt ; 
and  also  that  the  mortgagors  might  use  a  part  of  the  avails  of  the  sales  to 
replenish  and  freshen  their  stock ;  but  if  they  did  do  so,  the  substituted  prop- 
erty was  to  be  placed,  by  montlily  renewals  of  the  mortgages,  in  the  room 
and  stead  of  that  which  was  sold  to  procure  it. 

The  court  of  appeals  has  held  that  a  chattel  mortgage  was  not  per  se 
void  because  of  a  provision  contained  in  it,  allowing  the  mortgagor  to  sell 
the  mortgaged  property,  but  accounting  to  the  mortgagee  for  the  proceeds 
and  applying  them  to  the  mortgage  debt.  Ford  v.  Williams,  24  N.  Y.  359  ; 
Gonkling  v.  Shelley,  ante ;  Miller  v.  Lockwood,  ante.  These  cases  were 
decided  upon  the  ground  that  such  sale  and  application  of  proceeds  are  the 
normal  purpose  of  a  chattel  mortgagee,  and  within  the  precise  boundaries 
of  its  lawful  operation  and  effect.  Such  provision  does  no  more  than  to 
substitute  the  mortgagor  as  the  agent  of  the  mortgagee,  to  do  exactly  what 
the  latter  had  the  right  to  do,  and  what  it  was  his  privilege  and  his  duty  to 
accomplish.  It  devotes  the  mortgaged  property  to  the  payment  of  the 
mortgage  debt.  A  further  doctrine  held  in  the  case  of  Gonkling  v.  Shelley, 
ante,  that,  under  such  a  stipulation,  the  proceeds  realized  by  the  agent  are 
to  be  deemed  realized  by  the  principal,  and  as  against  an  adverse  lien,  are 
to  be  applied  on  the  mortgage  debt  even  though  not  actually  paid  over 
shows  how  impossible  it  is  that  any  fraud,  or  injury  to  others,  can  be  im- 
puted to  the  agreement.  In  such  case,  if  the  mortgagor  sells  and  actually 
pays  over  the  whole  proceeds,  that  only  has  happened  which  is  the  proper 
and  lawful  operation  of  the  mortgage.  If,  on  the  other  hand,  such  pro- 
ceeds are  not  paid  over,  they  are  deemed  paid  over  and  applied  in  reduc- 
tion of  the  mortgage  debt,  though,  as  between  mortgagor  and  mortgagee, 
the  debt  remains,  and  is  still  unpaid  ;  and  the  adyerse  liens  and  rights  of 
creditors  are  thus  preserved.  The  same  effect  has  been  given  to  such  a 
stipulation  in  the  Federal  Court,  in  a  case  where  the  whole  subject  was 
deemed  open  and  the  court  at  liberty  to  ascertain  the  true  rule,  unhindered 
by  decisions  often  conflicting  and  impossible  to  reconcile.  Robinson  v.  El- 
liott, 22  Wall.  524.  The  court,  while  holding  that  provisions  which  allowed 
the  mortgagor  to  sell  for  his  own  benefit  are  necessarily  fraudulent,  since 
they  strip  the  mortgage  of  its  whole  force  as  a  security  to  the  holder,  and 
make  it  merely  a  shield  to  the  debtor,  carefully  qualified  its  judgment  by 
adding  that  such  results  do  not  follow  where  the  sales  are  to  be  for  the 
benefit  of  the  mortgagee,  and  their  proceeds  to  be  paid  over  to  him. 

The  case  of  Southard  v.  Benner,  ante,  does  not  question  this  principle. 
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In  that  case  there  was  no  agreement  to  sell  for  the  benefit  of  the  mortgagee, 
and  apply  the  proceeds  to  the  debt.  The  decision  went  upon  the  ground 
that  the  jury  had  found,  and  there  was  evidence  to  justify  it,  that  the 
mortgagor  was  permitted,  by  the  conscious  assent  and  agreement  of  the 
mortgagee,  to  sell  the  property  as  he  pleased  for  his  own  benefit,  precisely 
as  though  the  mortgagee  had  no  existence. 

The  stipulation,  in  Brackett  v.  Harvey,  ante,  that  the  mortgagor  might 
sell  the  property  for  good  business  paper  which  the  mortgagee  was  to  take 
and  apply  on  the  debt,  was  an  inference  from  the  provision  of  the  contract 
by  which  the  mortgagee  agreed  to  accept  such  x>aper  as  cash.  It  was 
thus  a  provision  in  entire  harmony  to  apply  all  sales  to  the  mortgage  debu 
If  the  sales  were  for  cash  that  was  to  be  paid  over ;  if  on  a  credit,  the  paper 
was  to  be  taken  at  once  as  cash.  No  permission  to  sell  in  any  other  way 
was  given,  or  can  be  inferred  from  the  contract,  and  the  consent  actually 
given  made  the  paper  taken  as  cash  between  the  parties,  to  be  at  once  ap- 
plied upon  the  debt.  Such  a  provision  cannot  be  said  to  affect  injuriously 
the  rights  of  other  creditors,  and  was  held  in  this  case,  not  to  render  the 
mortgage  fraudulent  and  void. 

The  implied  permission,  in  Brackett  o.  Harvey,  ante,  to  use  the  proceeds 
for  replenishing  the  stock  by  substituting  in  the  mortgage  the  goods  bought 
for  those  sold,  was  only  necessary  in  order  to  bring  in  after-acquired  pro- 
pertyupon  condition  that  the  substituted  property  be  and  become  subjected 
to  the  mortgaged  lien.  In  this  sense  it  provided  only  for  a  shifting  of 
the  lien  from  one  piece  of  property  to  another  taken  in  exchange  ;  it  did 
not  permit  anything  mortgaged  to  escape  the  mortgage  ;  if  it  did  not  turn 
,into  cash  or  paper,  which  reduced  the  mortgage  debt,  it  turned  into  other 
property,  which  became  itself  the  subject  of  the  mortgage  lien.  Id.  In 
this  case  the  court  held  that  such  a  provision  did  not  vitiate  the  mortgage. 

An  agreement  between  the  parties,  by  the  terms  of  which  the  mortgage 
is  permitted  to  use  the  proceeds  of  sale  in  part  to  meet  the  exi>enses  of  the 
business  and  for  the  support  of  his  family,  made  at  the  time  of  the  written 
one,  but  outside  of  it  and  by  parol,  may  be  proved  and  serve  to  establish  a 
fraudulent  purpose.  Brackett  v,  Harvey,  ante  ;  Southard  o.  Benner,  ante. 
And  if  such  an  agreement  is  made  it  is  necessarily  fatal,  for  it  opens  the 
door  to  fraud  and  permits  the  mortgagor  to  use  the  property  for  his  own 
benefit,  utilizing  the  mortgage  as  a  shield  against  other  creditorB. 
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Charler  C.  Blair,  et  al..  Respondents,  v.  Patrick  Lynoh, 

Appellant. 

Court  of  Appeals,  AprU  19, 1887. 
Reversing  same  case,  85  Hun,  663,  Mem. 

• 

1.  LbnUaHon  of  actions.  Payment, — A  payment  obtained  from  the  debtor 
through  a  pressure  of  an  eiuimlnation  in  proceedings  supplemen- 
tary to  execution  and  an  order  of  the  coui't,  does  not  stop  the  run- 
ning of  the  statute  of  limitation,  or  revive  the  claim.  The  efQcacy 
of  a  payment  to  avert  the  effect  of  the  statute  as  a  bar  resides  in 
the  conscious  and  voluntary  act  of  the  debtor,  explainable  only  as 
a  recognition  and  confession  of  the  existing  liability. 

9.  Same,  (ftietstionforthejwry, — ^Where  two  contracts  have  been  proven, 
upon  either  of  which  the  payment  might  have  been  intended  to 
apply,  and  upon  one  or  both  of  which  it  must  have  been  applied, 
the  question  of  application,  under  proper  instructions  from  the 
court,  should  have  been  submitted  to  the  jury ;  and  a  direction  of 
a  verdict  for  the  plaintiff,  in  such  case,  was  error. 

Action  to  recover  from  defendant  a  balance  claimed  to 
be  due  upon  a  loan  made  to  him. 

The  defendant  pleaded  the  statute  of  limitations,  and  it 
was  conceded  that  the  statute  was  a  bar  unless  its  effect 
was  averted  by  payments. 

Plaintiffs  proved  that  they,  under  the  direction  of  de- 
fendant, brought  suit  upon  notes  given  by  another  party 
for  the  loan,  obtained  judgment,  and  collected  from  him, 
on  supplementary  proceedings,  the  sum  of  $450  ;  and  also 
that  defendant  paid  to  them  $1,800. 

Thereafter  the  following  agreement  was  executed : 

**  For  and  in  consideration  of  the  sum  of  $1,800,  this  day 
paid  by  Patrick  Lynch,  the  receipt  of  which  is  hereby  ac- 
knowledged, we  hereby  sell  and  assign  one-half  of  our 
interest  in  the  above-described  bond  and  mortgage,  and 
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hereby  agree  with  the  said  Patrick  Lynch  to  pay  over  to 
him  one-half  of  all  the  moneys  hereafter  collected  upon  said 
bond  and  mortgage,  and  said  Patrick  Lynch  is  the  owner 
of  a  one-half  interest  in  the  said  bond  and  mortgage,  and 
hereby  agrees  to  pay  one-half  of  all  expenses  incurred  in 
the  collection  of  the  same. 

«  BLAIR  &  TRUESDELL. 

"  Syracuse,  November  26,  1878." 

The  court  directed  a  verdict  for  the  plaintiff  and  de- 
fendant excepted. 

LouiB  MarshaU^  for  appellant*. 

Forbesj  Brown  ^  Traey^  for  respondents. 

FiKOH,  J. — If  we  assume  that  the  learned  trial  judge  cor- 
rectly decided  that  the  plaintiffs'  evidence  was  sufficient  to 
establish  the  contract  pleaded  beyond  any  necessity  for 
submitting  that  question  to  the  jury,  because  there  was  no 
direct  contradiction  of  the  witnesses,  and  the  circumstances 
tending  to  raise  doubt  or  suspicion  were  more  than  balanced 
by  the  silence  of  the  defendant,  who  might  have  made  an 
effectual  denial, — an  assumption  not  above  criticism,  and 
as  to  which  we  do  not  all  agree, — there  yet  remains  a 
material  question  which,  if  not  decided  in  favor  of  the  de- 
fendant, should  at  least  have  been  submitted  to  the  jury. 

The  statute  of  limitations  was  pleaded  as  a  defense,  and 
confessedly  barred  the  right  of  recovery  unless  the  debt  was 
revived  by  a  payment  upon  it.  So  far  as  such  payment  is 
sought  to  be  deduced  from  the  collection  by  plaintiffs  of 
the  sums  obtained  from  John  O.  S.  Lynch  through  the 
pressure  of  an  examination  and  an  order  of  the  court,  it  is 
quite  clear  that  the  effort  must  fail.  The  efficacy  of  a  pay- 
ment to  avert  the  effect  of  the  statute  as  a  bar  resides  in 
the  conscious  and  voluntary  act  of  a  debtor,  explainable 
only  as  a  recognition  and  confession  of  the  existing  liability. 
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But  here  there  was  do  act  of  the  deiendant.  He  paid 
nothing  to  the  plaintiffs.  The  man  who  did  pay  was  not 
his  agent,  or  acting,  or  authorized  to  act,  in  his  behalf. 
The  payment  which  he  made  was  on  his  own  debt  to 
plaintiffs,  and  not  on  defendant's  contract  with  them.  The 
very  existence  of  that  contract  was  unknown  to  him,  and 
the  fact  of  his  payments  unknown  to  defendant  until  after 
they  were  made.  The  debtor  paying  did  so  by  compulsion, 
and  not  in  obedience  to  any  direction  or  request  of  the  de« 
fendant.  The  money  paid  never  belonged  to  the  latter, 
but  passed  from  the  ownership  of  John  O.  S.  Lynch  to  that 
of  the  plaintiffs.  Its  transfer  was  in  no  respect  the  act  of 
the  defendant,  and  could  serve  to  indicate  no  purpose  or 
intention  of  his.  One  must  go  outside  of  the  act,  and  busy 
himself  with  spoken  words  and  debatable  inferences 
changing  its  inherent  and  obvious  character  before  it  can 
be  connected  with  the  defendant,  and  then  it  amounts  only 
to  a  direction  that  plaintiffs  should  collect  from  their  debtor 
a  sum  due  to  them,  and,  when  that  remedy  was  exhausted, 
a  promise  that  the  defendant  would  take  the  security  and 
pay  the  balance  remaining.  If  those  payments  operated  to 
reduce  the  defendant's  liability,  it  was  not  through  any  act 
or  agency  of  his,  and  their  existence  indicates  absolutely 
nothing  as  a  recognition  or  admission  on  his  part.  They 
were  entirely  consistent  with  a  denial  by  him  of  any  lia- 
bility whatever,  and  with  an  utter  repudiation  of  the 
alleged  contract.  They  might  equally  have  been  made  if 
plaintiffs  had  held  the  claim  in  their  own  right,  having  no 
recourse  against  the  defendant,  and  so  open  to  a  complete 
explanation  in  no  manner  dependent  upon  any  purpose  or 
intention  of  his.  We  should  infringe  a  very  wise  and 
valuable  rule  of  evidence  if  we  gave  to  the  act  of  John  O. 
S.  Lynch  a  constructive  effect  amounting  to  recognition  of 
a  contract  bv  the  defendant,  the  existence  of  which  he 
could  nevertheless  consistently  dispute. 

The  other  payment  relied  upon  was  that  of  $1,800,  in 
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exchange  for  which  the  plaintiffs  executed  and  delivered 
to  the  defeudont  an  assignment  of  one-lialf  t£  fin  Sktii^mj 

mortgage.  The  consideration  tor  this  payment  was  ex- 
pressed in  writing  by  the  parties  concenied ;  and  the  terms 
of  that  instrument,  so  far  from  purporting  a  payment  upon 
the  contract  pleaded,  are  on  their  face,  and  without  expla- 
nation, inconsistent  with  the  existence  of  that  contract. 
The  writing  expresses  that  the  payment  was  made  upon  a 
contract  of  purchase,  and  in  full  discharge  of  that  contract. 
It  not  only  fails  to  admit  that  something  more  might  be 
due  or  become  due,  but  negatives  any  such  inference.  It 
speaks  of  the  mortgage  as  being  the  property  of  the  plaint- 
iffs, and  involves  the  concession  that  only  one-half  of  it 
became  the  property  of  the  defendant,  and  that  by  a  pur- 
chase then  and  there  made.  Stopping  with  the  written 
paper,  the  conclusion  is  irresistible  that  the  $1,800  was 
paid  upon  a  contract  of  purchase  made  at  its  date,  and  not 
upon  a  broader  one  already  existing.  But  the  plaintiffs 
offer  an  explanation.  Having  proved  a  previous  agreement, 
by  the  terms  of  which  they  were  to  obtain  the  mortgage 
for  defendant,  and  hold  and  enforce  the  legal  title  for  his 
benefit,  looking  to  him  for  direction  and  for  the  reimburse- 
ment of  their  unpaid  advances,  they  further  testify  that  the 
9^1,800  was  one-half  of  the  $3,600  which  that  contract  called 
for,  and  that  after  such  payment  they  demanded  of  defend- 
ant the  balance  remaining  due,  which  he  promised  to  pay. 
They  then  argue  that  the  assignment  made  was  a  transfer 
of  the  legal  title  pro  tanto  for  the  protection  of  the  defend- 
ant, and  that  both  the  assignment  and  the  payment  made 
were  consistent  with  the  contract  of  agency  alleged,  and 
were  steps  in  furtherance  and  in  execution  of  that  principal 
contract.  By  that  process  they  seek  to  show  that  the  pay- 
ment of  $1,800  was  made  and  accepted  upon  the  contract 
pleaded. 

The  question  is  not  without  its  difficulties.    It  cannot  be 
decided  in  favor  of  plaintiffs  as  a  pure  question  of  law. 
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The  most  that  they  can  reasonably  claim  is  that  it  raised 
question  of  fact,  or  a  mixed  question  of  law  and  fact. 
Adhering  to  the  assumption  upon  which  our  reasoning  has 
been  founded,  that  the  contract  of  agency  was  proved  be- 
yond contradiction,  and  to  be  taken  as  a  conceded  fact,  we 
have  a  case  in  which  two  contracts  have  been  proved,  upon 
either  of  which  the  $1,800  might  have  been  intended  to 
apply,  and  upon  one  or  both  of  which  it  must  have  been 
applied.  The  writing  indicates  one  application  ;  the  conver- 
sations another.  It  does  not  solve  this  difficulty,  to  say 
that  the  assignment  was  but  an  incident  in  the  execution 
of  the  principal  contract,  for  the  defendant  may  have  in- 
tended not  to  recognize  or  admit  it  by  a  payment  upon  it, 
and  for  that  very  reason  have  made  a  special  contract  of 
purchase,  upon  which  alone  his  money  should  be  applied, 
and  which  only  he  would  recognize.  The  facts  proved 
admit  of  conflicting  inferences ;  and  it  seems  to  us,  there- 
fore, that  the  question  whether  the  payment  made  in  form 
upon  the  contract  of  purchase  was  also  made  and  accepted 
upon  the  contract  of  agency  within  the  intent  of  the  parties 
was  a  question  which,  under  proper  directions  from  the 
court,  should  have  been  submitted  to  the  jury.  The  de- 
fendant asked  to  go  to  the  jury  upon  all  the  evidence  in 
the  case  as  to  such  mattei*s  as  the  court  should  direct,  but 
the  request  was  refused ;  the  court  holding  that  there  were 
no  questions  of  fact,  and  directing  a  verdict  for  plaintiffs. 
To  this  there  was  an  exception,  which  we  think  points  out 
error. 

The    judgment    should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event. 

All  concur,  except  Rugeb,  C.  J.,  not  sitting. 
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WiLLiAH  F.  Bbidob,  Appellant,  t^.  Gbobgb  F.  Pbnnimak^ 

Respondent. 

Ckmrt  of  Appeals,  April  19,  1887. 
Affirming  51  N.  Y.  Super.  Ct.  183. 

Appeal, — ^Where  the  possible  questions  of  law  are  inextricably  Involved 
in,  and  dependent  upon,  the  conclusions  of  fact  found  by  the 
referee  upon  conflicting  evidence,  the  Judgment  of  the  general 
term  sustaining  his  decision  will  be  affirmed  on  appeal  to  the 
court  of  appeals. 

Action  to  recover  back  the  purchase  money  paid  for  cer- 
tain shares  of  stock,  on  the  ground  that  said  pui*chase  was 
induced  by  false  representations  on  the  part  of  defendant. 

Appeal  from  a  judgment  of  the  general  term  of  the  New 
York  Superior  Court,  affirming  judgment  entered  on  report 
of  referee,  dismissing  complaint. 

William  C.  Holbrooke  for  appellant. 

Joseph  S.  Choatey  for  respondent. 

Finch,  J. — That  the  plaintiff  was  induced  to  buy  and  pay 
for  the  stock  of  the  oil  company  by  representations  of  the 
defendant  which  were  untruthful  and  incorrect,  and  so, 
upon  a  discovery  of  the  facts,  was  at  liberty  to  rescind  the 
contract,  and  recover  back  the  purchase  money,  is  scarcely 
disputed  9n  this  appeal,  and  may  be  assumed  without  dis- 
cussion. 

The  real  controversy  revolves  about  the  inquiry  whether 
the  plaintiff  did  in  fact  rescind  by  tendering  back,  without 
conditions,  the  stock  received ;  or  whether,  on  the  contrary, 
he  used  that  stock,  and  its  transfer  to  the  defendant,  as  a 
new  consideration  for  a  new  contract,  by  which  he  obtained 
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from  the  defendant  a  bond  of  indemnity  with  the  protection 
of  a  surety  added,  against  the  liabilities  to  which  be  had 
become  exposed  by  his  official  connection  with  the  company. 
This  appears  to  us  to  be  a  question  of  fact.  The  history  of 
the  transaction,  as  detailed  by  the  adverse  parties,  runs» 
upon  different  lines,  and  is  colored  by  their  respective 
theories.  As  a  consequence,  there  is,  to  some  extent,  dis- 
agreement and  contradiction  between  them ;  and  where  the 
facts  themselves  are  not  disputed,  the  inferences  derivable 
from  them  as  to  the  real  nature  of  the  transaction,  and 
the  true  intent  and  understanding  of  the  parties,  are 
extremely  divergent,  and  open  to  wide  differences  of 
opinion. 

The  plaintiffs  theory  is  that,  when  the  worthless  char- 
acter of  the  stock  was  fully  ascertained,  the  defendant 
promised  to  protect  his  vendee  from  loss ;  that  the  latter 
tendered  back  the  stock,  and  demanded  the  purchase  money 
as  a  clear  rescission  of  the  contmct ;  and  that  the  indemnity 
given  stood  outside  of  that  rescission,  and  rested  indepen- 
dently upon  the  duty  and  liability  of  the  defendant  to 
indemnify,  and  upon  his  express  promise  so  to  do.  This 
theory  has  been  assailed  \iith  the  criticism  that  the  plaintiff 
transferred,  not  only  the  stock  bought  of  defendant,  but 
that  purchased  of  other  parties ;  and  received  from  defend- 
ant a  bond  of  indemnity  which  could  not  have  'been  com- 
pelled, and  which  he  was  not  bound  to  give,  either  by  virtue 
of  his  general  duty,  or  of  any  promise  which  he  had  made. 
It  is  argued,  from  the  terms  of  the  correspondence  which 
passed  between  the  parties,  that  the  plaintiff  steadily  de- 
manded the  protection  of  a  surety — the  liability  of  some 
third  person  which  would  supplement  that  of  the  defend- 
ant— and  so  was  seeking  to  obtain  what  he  had  no  right  to 
demand,  and  could  not  have  compelled,  and  which,  there 
fore,  he  chose  to  buy  by  a  transfer  of  all  the  stock  which  he 
owned. 

The  theory  of  the  defendant  is  that  the  arrangement  was 
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made  in  that  way ;  that  the  plaintiff,  by  becoming  the  presi- 
dent of  and  a  direotor  in  the  oil  company,  stood  exposed  to 
a  heavy  and  dangerous  liability  for  its  debts,  in  case  of  dis- 
aster, and  above  and  beyond  the  total  loss  of  his  stock  ;  that 
he  realized  and  conceded  that  he  had  not  been  willfully  or 
purposely  deceived ;  and  so  concluded,  as  the  wisest  treat- 
ment of  the  misfortune,  to  lose  his  stock  in  exchange  for 
adequate  protection  against  threatened  and  further  loss  in 
addition.  Attention  is  directed  to  a  letter  written  by  the 
defendant  which  it  is  claimed  offered  to  plaintiff  a  choice  of 
alternatives,  and  meant,  in  substance,  that  in  the  emei*gency 
the  defendant  would  give  to  the  plaintiff  all  his  stock,  if  the 
latter  would  assume  the  risk  of  the  corpoi-ate  success  or 
failure,  and  leave  the  defendant's  loss  measured  only  by  the 
stock  thus  transferred  ;  or,  on  the  other  hand,  if  the  plaintiff 
chose  to  give  his  stock  to  defendant,  he  might  end  his  loss 
at  that  point,  and  the  defendant  would  protect  him  by 
adequate  security  against  any  further  injury.  The  letter  is 
capable  of  such  interpretation,  and  it  is  said  presented  to 
plaintiff's  mind  a  choice  of  alternatives,  one  of  which  he 
adopted,  and  which  fully  explains  and  accounts  for  the 
transfer  made  and  the  bond  gives  in  return. 

It  seems  to  us  apparent  that  the  question  thus  raised  de- 
pends almost  wholly  upon  the  view  taken  of  the  facts,  and 
of  the  conflicting  inferences  which  they  originate.  The 
referee  has  found  as  a  fact  that  the  plaintiff  did  not  make 
an  unconditional  tender  of  his  stock,  but  used  it  as  his  own, 
with  which  to  purchase  the  indemnity  received ;  and  refused 
to  find  in  accordance  with  plaintiff's  theory  and  version  of 
what  occurred.  There  are  facts  and  inferences  in  the  case 
from  which  that  conclusion  could  fairly  be  drawn,  although 
open  to  a  doubt  which  manifested  itself  when  the  general 
term  afSrmed  the  judgment,  by  the  dissent  of  one  member 
of  the  court.  The  possible  questions  of  law  in  the  cases  are 
inextricably  involved  in  and  dependent  upon  the  conclusions 
of  fact ;  and  accepting  them  as  found  by  the  referee,  and 
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approved  by  the  general  term,  it  is  dear  that  there  was  no 
rescission,  but  a  new  conti*act  ^agreed  upon  and  executed. 
The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Flobian  Flbokbnstbin,  Respondent,  v.  The  Dry  Dook, 
East  Broadway  and  Battbby  Rajlboad  Compaky, 
Appellant. 

Court  of  Appedle,  April  19, 1887. 

NegHffenee,  Righlofway, — ^A  Btreet  railway  has  not  the  exoluslye,  but 
simply  the  paramount,  right  to  the  use  of  its  tracks ;  and  though 
a  person,  lawfully  driving  upon  the  same  tracks,  must  not  reck- 
lessly, carelessly  or  willfully  obstruct  the  passage  of  Its  cars,  he 
is  not  absolutely  bound  to  keep  off,  or  get  off,  from  the  tracks ;  if 
he  fairly  and  in  a  reasonable  manner  respects  the  paramount  right 
of  the  company,  and,  without  any  fault  on  his  part,  is  injured  by 
carelessness  or  fault  chargeable  to  the  railway,  the  law  affords 
him  a  remedy  by  action  for  damages. 

Action  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  entered  on  a  verdict 
for  plaintiff. 

Edmund  Randolph^  for  defendant  and  appellant. 

Stephen  £.  Jacobs^  for  plaintiff. 

Eabl,  J. — The  evidence  of  the  plaintiff  tended  to  show 
that,  while  he  was  engaged  in  trying  to  remove  his  team 
and  wagon  from  the  track  of  defendant's  road,  one  of  its 
drivers  carelessly  drove  one  of  its  cars  against  him,  and 
caused  the  injury  of  which  he  complains.  This  evidence 
was  controverted  on  the  part  of  the  defendant,  and  hence 
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there. was  a  question  of  fact  for  the  jury,  and  their  decision 
thereon  is  not  reviewable  here. 

The  trial  judge  did  not  err  in  charging  the  jury  that  the 
defendant  did  not  have  the  exclusive  right  to  the  use  of  its 
tracks,  but  simply  the  paramount  right.  Street  railways 
have  the  lawful  right  to  put  their  tracks  in  streets,  and  run 
their  cars  thereon.  Their  cars  are  confined  to  the  tracks, 
and  cannot  turn  out  to  avoid  obstacles  thereon.  Hence 
they  have  the  right  of  way,  and  persons  lawfully  driving 
upon  the  same  tracks  must  not  recklessly,  carelessly  or 
willfully  obstruct  the  passage  of  their  cars.  But  such  per- 
sons are  not  absolutely  bound  to  keep  off  or  get  off.  from 
the  tracks.  They  must  fairly  and  in  a  reasonable  manner 
respect  the  paramount  right  of  a  street  railway ;  and  if  they 
do  this,  and  without  any  fault  on  their  part  they  are  in- 
jured by  carelessness  or  fault  chargeable  to  the  railway,  the 
law  affords  them  a  remedy  by  action  for  damages. 

The  judgment  should  be  affirmed. 

All  concur. 


The    Long    Island    Bank,     Respondent,    t;.    Geobge 

A.   BoYNTON,   Appellant. 

Cowrt  cf  Appeals,  AprU  19, 1887. 

Fiectdinga.  Umary. — An  usurious  agreement  must  be  proved  as  laid,  and 
whoever  desires  the  aid  of  the  statutes  against  usury,  through  the 
interposition  of  the  court,  must  make  out  his  right  to  reUef  hy 
allegations  as  well  as  proof. 

Darlington^  for  defendant  and  appellant. 
Van  Orden^  for  respondent. 

Danforth,  J. — The  action  was  by  the  plaintiff  as  in- 
dorsee for  value,  against  Boynton  as  maker  and  first  in- 
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dorser  of  a  promissory  note  payable  to  his  own  order,  and 
one  Tuttle  as  second  indoraer.  The  complaint  alleged  the 
indorsement  and  delivery  of  the  note  by  Boynton  to  Tut- 
tle, and  its  indorsement  and  delivery  by  Tuttle  to  the 
plaintiff.  The  defendant,  Boynton,  by  his  answer,  put  in 
issue  these  facts.  The  burden  of  proving  them  was  of 
course  on  the  plaintiff,  and  the  trial  court  did  not  err  in 
refusing  to  give  the  defendant  the  afibmative.  He,  also, 
set  up  that  the  note  in  suit  had  its  inception  in  a  corrupt 
and  usurious  contract  with  one  F.  for  a  loan  of  money  for 
which  F.  was  to  receive  eight  per  cent  per  annum,  besides 
a  commission  of  one-fourth  percent  on  the  face  of  the  note. 
The  evidence  gave  no  color  for  the  defendant's  contention 
on  this  point,  and  the  proof  offered  by  him  was  of  a  con- 
tract totally  different  from  that  stated  in  the  answer.  Such 
was  even  the  defendant's  position  on  the  trial ;  but,  to  show 
that  the  plaintiff  was  not  surprised  at  the  variance,  he 
offered  in  evidence  papers  on  which  he  had  on  some  former 
occasion  unsuccessfully  moved  at  special  term  for  leave  to 
serve  a  new  answer,  conforming  to  the  proof  now  offered, 
but  in  no  respect  like  the  present  pleading.  The  usurious 
contract  must  be  proved  as  laid,  and  it  was  not  error  to 
hold  that  an  admission  that  it  has  not  been  and  could  not 
be  so  proved  has  no  tendency  to  defeat  a  cause  of  action 
which  came  to  the  plaintiff  for  full  value,  and  without 
notice  of  any  defect. 

The  appellant  cites  Tyng  v.  Commercial  Warehouse  Co. 
(68  N.  Y.  308),  as  against  the  ruling  of  the  trial  court;  but 
in  that  case  no  question  was  made  upon  the  trial  as  to  the 
sufficiency  of  the  pleadings,  or  the  relevancy  of  the  proofs, 
and  it  was  held  that  it  was  within  neither  the  authority  nor 
the  duty  of  an  apjDellate  court  to  deprive  the  successful 
party  of  his  recovery  on  the  grounds  of  incompleteness  or 
imperfection  of  his  pleadings.  In  the  case  before  us,  not 
only  was  the  objection  taken  on  the  trial,  but  the  trial 
judge,  to  overcome  it,  was  required  to  disregard  the  decis- 
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ion  of  the  special  and  general  terms,  and  grant  indirectly  a 
favor  which  those  courts  had  upon  formal  application 
denied.  The  statute  against  usury  is,  like  other  statutes,  to 
be  obeyed ;  but  whoever  desires  its  aid  through  the  inter- 
ference of  a  court  must  make  out  his  title  to  relief  by  allega- 
tions as  well  as  proof.  This  the  defendant  failed  to  do. 
The  judgment  should  be  affirmed. 

All  concur. 


HsNKY  TozER,  an  Infant,  by  Guardian,  etc.,  Re- 
spondent, V.  The  New  York  Cbntbai-  and  Hudson 
RiVEB  Railroad  Company,  Appellant. 

Court  <^  Appeals,  AprU  26,  1887. 
See  6  N.  T.  St.  Bep.  447. 

Appeal.  Oeneral  oldection, — A  general  objection  to  evidence  is  euffloient, 
where  the  grounds  of  the  objection  cannot  be  misunderstood,  and 
if  they  had  been  specified,  the  objection  cannot  be  obviated. 

George  0,  Ghreene^  for  appellant. 

Myron  H.  PecJe^  Jr.^  for  respondent. 

Per  Cxtriam. — In  deciding  upon  the  appeal  in  this  case, 
it  did  not  escape  our  attention  that  the  objections  to  the 
admission  of  the  evidence  which  we  held  to  be  incompe- 
tent  were  general.  That  point  was  discussed  in  consultar 
tion,  but  we  considered  that  the  evidence  was  in  its  nature 
inadmissible,  as  it  related  to  speculative  and  conjectural 
possible  future  consequences  which  might  be  apprehended 
from  the  injury,  and  how  long  after  the  injury  such  conse- 
quences might  be  develop)ed.  The  course  of  the  examina* 
tion  shows  that  the  ground  of  the  objections  could  not  have 
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been  misunderstood,  and,  if  it  had  been  specified,  the  ob- 
jection could  not  have  been  obviated. 
Motion  denied,  with  costs. 

All  concur. 


Lb    Delta   A.   Bostwiok,    Respondent,  v.   Emily  P« 

Beach  et  aLy  Appellants. 

Court  of  AppecUa,  AprU  26,  1887. 

Specifie  performance.  Interest. — ^Where  specific  performanoe  is  decreed,i 
the  court  will,  so  far  as  possible,  place  the  parties  In  the  sAme- 
situation  in  which  they  would  have  been  if  the  contract  had  been, 
performed  at  the  time  agreed  upon.  The  vendor  is  regarded  as^ 
trustee  of  the  land  for  the  benefit  of  the  purchaser,  and  liable  to^ 
account  to  him  for  the  rents  and  profits,  or  for  the  value  of  the^ 
use  and  occupation,  and  the  purchaser  is  treated  as  trustee  of  the- 
unpaid  purchase  money,  and  charged  with  interest  thereon,  unless 
the  purchase  money  has  been  appropriated,  and  no  benefit  has 
accrued  from  it  to  the  purchaser. 

2.  Same.  Deterioration  of  land. — The  vendor  is  chargeable,  in  such 
case,  with  the  damages  caused  by  deterioration  of  the  property 
through  his  mismanagement  and  neglect. 

Action  to  enforce  specific  performance  against  defendants, 
as  executors,  upon  a  contract  for  the  sale  of  land,  made 
under  a  power  in  testator's  will.  It  is  reported  in  103  N. 
T.  414.     Application  to  amend  the  remittitur  in  this  action. 

Milton  A.  Fatvler,  for  appellants. 

0.  D.  M.  Baker^  for  respondent. 

Rapallo,  J. — When  this  case  was  before  us  on  the  ap- 
peal from  the  interlocutory  judgment,  it  appeared  from  the 
findings  that  the  unpaid  portion  of  the  purcha^se  money 
($10,500)  had  been  tendered  to  the  executors  on  the  fii-stof 
March,  1882,  and  that,  on  their  refusal  to  accept  the  same, 
and  deliver  the  deed,  that  sum  had  been  deposited  by  the 
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plaiutiff  in  the  First  National  Bank  of  Lowville  to  the  credit 
of  the  executors,  to  be  paid  to  them  on  the  delivery  of  the 
deed.  There  was  nothing  to  show  that  after  that  deposit 
the  plaintiff  had  derived  any  benefit  from  the  use  of  the 
fund,  and  presumptively  it  had  lain  idle  and  unproductive. 
Therefore  the  purchaser  was  not  charged  with  interest  on 
the  purchase  money. 

It  is  now  shown,  by  affidavits,  that,  shortly  after  this 
deposit,  the  fund  was  wholly  or  in  part  withdrawn  from  the 
bank  by  the  plaintiff,  and  we  are  now  asked  to  add  to  the 
modifications  directed  in  the  opinion,  a  further  provision 
charging  the  plaintiff  with  interest  on  the  amount  so  with- 
drawn. If  the  fact  had  appeared  in  the  case  when  before 
us  on  appeal,  this  modification  would  doubtless  have  been 
proper,  and  even  now  we  might  find  means  to  make  it,  if 
no  other  facts  were  shown  on  the  part  of  the  plaintiff  rais- 
ing a  counter  equity.  But,  in  opposition  to  the  application 
of  the  defendants,  the  plaintiff  presents  affidavits  showing 
that  during  the  pendency  of  this  action,  in  consequence  of 
neglect  and  mismanagement  on  the  part  of  the  defendants, 
the  ditches  on  the  premises  have  been  allowed  to  be  filled 
up,  the  buildings  to  become  dilapidated,  the  water-works 
•  to  go  to  decay,  the  fences  to  be  destroyed,  and  the  value  of 
the  property  to  be  thus  depreciated  to  an  amount  exceeding 
the  interest  on  the  unpaid  purchase  money.  If  these  facts 
had  appeared,  they  undoubtedly  would  have  influenced  our 
judgment  in  respect  to  allowing  interest  upon  the  purchase 
money,  or  making  some  other  provision  for  compensating 
the  plaintiff  for  the  damages  alleged  to  have  been  sustained. 
Where  specific  performance  is  decreed,  the  court  will,  so 
far  as  possible,  place  the  parties  in  the  same  situation  they 
would  have  been  if  the  contract  had  been  performed  at  the 
time  agreed  upon,  and  by  the  application  of  the  rule  of 
courts  of  equity,  by  which  things  which  ought  to  have  been 
done  are  considered  as  having  been  done  at  the  proper 
time,  the  vendor  is  regarded  as  trustee  of  the  land  for  the 
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benefit  of  the  purchaser^  and  liable  to  account  to  him  for 
the  rents  and  profits,  or  for  the  value  of  the  use  and  occu- 
pation, and  the  purchaser  is  treated  as  trustee  of  the  pur- 
chiise  money  unpaid,  and  charged  with  interest  thereon, 
unless  tlie  purchase  money  has  been  appropriated,  and  no 
benefit  has  accrued  from  it  to  the  purchaser. 

But  this  is  not  the  only  manner  which  the  court  has 
adopted  to  adjust  the  equities  of  the  parties.  For  instance, 
where  the  subject  of  the  purchase  was  a  leasehold  estate  in 
a  mill,  atid  the  delay  of  performance  of  the  contract  was 
attributable  to  the  vendor  for  his  failure  to  show  good  right 
to  assign  his  lease,  and  dilapidations  had  occurred,  he  was 
chai'ged  with  the  expenses  of  repairs  required  to  put  the 
mill  in  tenantable  condition,  and  of  those  which  had  been 
incurred  for  keeping  up  the  machinery  until  the  purchaser 
could  prudently  take  possession.  And  in  Ferguson  v.  Tad- 
man  (1  Sim.  530),  where  the  estate  had  deteriorated  in 
value  by  reason  of  mismanagement  and  neglect,  during  five 
years  which  elapsed  between  the  filing  of  the  bill  for  specific 
performance  and  the  decree,  the  amount  of  the  deteriora- 
tion, with  interest,  was  ascertained,  and  allowed  to  the 
plaintiff  out  of  the  purchase  money  which  had  been  paid 
into  court.  In  Worrall  v,  Munn  (38  N«  Y.  137),  these 
principles  were  recognized ;  and  the  vendee,  having  obtained 
a  decree  for  specific  performance,  was  allowed  the  damages 
sustained,  during  the  pendency  of  the  suit,  by  deterioration 
from  waste  committed  by  the  defendant  during  the  pen- 
dencv  of  the  suit. 

If  the  matter  should  now  be  opened  for  the  purpose  of 
letting  the  defendants  in  to  claim  interest  on  the  purchase- 
money,  it  would  be  no  more  than  just  that  the  same  indul- 
gence should  be  extended  to  the  plaintiff,  to  let  him  in  to 
prove  the  damages  he  claims  by  reason  of  deteriorations, 
caused  by  mismanagement  and  neglect.  These  points  ap- 
pear to  be  the  only  ones  as  to  which  the  parties  have  been 
unable   to  agree,  in   settling  the   form   of   the  judgment. 
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From  the  affidavits  presented,  it  would  seem  that  the 
damages  claimed  by  the  plaintiff  would  about  equal  the 
interest  claimed  by  the  defendants ;  but  if  the  judgment  be^ 
low  is  modified  so  as  to  admit  the  allowance  of  interest,  it 
should  also  be  modified  so  as  to  admit  proof  of  the  dam- 
ages claimed.  If  the  statements  in  the  affidavits  are  oorrect, 
justice  would  apparently  be  done  by  leaving  the  matter  as 
it  is,  and  confining  the  modifications  of  the  interlocutory 
judgment  to  those  directed  iu  the  original  opinion  of  this 
court,  which  appear  to  be  substantially  contained  in  the 
modified  judgment  as  proposed  on  the  part  of  the  plaintiff. 
The  details,  however,  are  subject  to  settlement  in  the 
supreme  court.  But  if  the  defendants  desire  to  insist  upon 
their  claim  to  be  allowed  interest,  and  to  contest  the 
amount  of  damages  resulting  from  deterioration  and  mis- 
management, the  modified  judgment  should  contain  provis- 
ions referring  it  to  the  referee  to  ascertain  what  amount  nf 
the  sum  deposited  in  the  bank  was  withdrawn  by  the  plaint- 
iff, or  subject  to  his  control^  and  for  what  length  of  time, 
and  charging  him  with  interest  thereon  during  that  time. 
The  amount  of  deterioration  of  the  property,  by  reason  of 
mismanagement  and  neglect,  between  the  1st  of  March. 
1882,  and  the  time  of  plaintiff's  obtaining  possession,  should 
also  be  ascertained  and  charged,  either  to  the  defendants, 
as  (executors,  or  to  the  defendant  Emily  P.  Beach,  as  the 
equities  may  appear.  She  certainly  has  no  reason  to  com- 
plain of  any  loss  she  may  sustiiin  through  this  litigation,  as 
it  appears  to  have  been  caused  by  her  persistent  refusal  to 
carry  out  the  contract,  which,  accordinjj  to  the  findings  of 
f  ict,  was  intelligently  entered  into  by  her,  and  was  a  fair 
contract  for  the  full  value  of  the  farm,  and  was  beneficial  to 
all  concerned  in  the  estate.  By  this  unjustifiable  refusal  on 
her  part,  all  parties  have  been  subjected  to  damages,  and 
there  is  no  reason  why  the  loss  should  fall  upon  the  plaint- 
iff, who  seems  to  have  been  always  ready  to  perform  his 
part  of  the  contract. 
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It  is  to  be  hoped  that,  upon  the  principles  here  indicated, 
the  counsel  for  the  respective  parties  may  be  able  to  agree 
upon  the  form  of  judgment  to  be  entered.  Otherwise  it 
may  be  settled  by  the  supreme  court,  and  the  interlocutory 
judgment  may  be  modified  so  as  to  provide  for  the  ascer- 
tainment and  allowance  of  the  interest  claimed  by  the  de- 
fendants, and  also  of  the  damages  claimed  by  the  plaintiff, 
at  the  election  of  the  defendants.  If  the  defendant  shall 
not  consent  to  have  the  damages  ascertained  and  allowed, 
the  application  for  the  allowance  of  interest  is  denied. 

All  concur. 


Tbumak  Symson,  Appellant,!;.  Hannibal  Selheimbb  et  dl^ 

Respondents. 

Court  of  Appeals.  April  26,  1887. 
See  40  Hun,  116. 

1.  Amendment  Judgment. — The  plaintiff  has  no  legal  right  to  demand  from 

the  court  permission  to  amend  the  statement  of  the  confession  of 
judgment,  hut  such  amendment  is  one  which  the  coturt  may  in  its 
discretion  refuse,  or  grant  upon  such  terms  as  to  it  may  eeem  to 
be  Just. 

2.  Same.  Jkrma. — ^The  special  term,  on  granting  such  motion,  may  not 

annex  to  the  amendment  a  provision  which  absolutely  postpones 
the  lien  of  the  judgment,  but  may  impose  such  postponement  as 
a  condition  of  granting  the  motion,  giving  the  plaintiff  the  option 
of  accepting  the  favor  upon  the  condition  Imposed,  or  of  not  tak- 
ing it  and  leaving  his  Judgment  in  its  original  state. 

9.  Same.  Power  of  court  of  appeals. — The  court  of  appeals,  in  such  case 
has  no  power  to  amend  its  remittitur  by  putting  in  some  other 
oondition  than  that  imposed  by  the  supreme  court.  To  do  so 
would  be  an  exercise  of  the  former  court's,  and  a  review  of  the 
latter  court's,  discretion. 

4.  Same.  Effed  or  order. — ^The  order  as  modified,  if  plaintiff  accepts  the 
conditions,  cannot,  it  seems,  be  construed  to  postpone  plaintiff^  s 
Judgment  to  the  lien  of  a  Judgment  docketed  in  form,  but  which 
Is,  as  matter  of  law,  void. 

Motion  to  amend  the  remittitur. 
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Nathaniel  foote^  for  appellant. 
John  H.  White^  for  respondents. 

Peb  Curiam. — The  motion  made  by  plaintiff  at  special 
term,  to  obtain  permission  of  the  court  to  amend  the  state- 
ment of  the  confession  of  judgment,  was  addressed  to  H^e 
discretion  of  the  supreme  court.  It  was  not  an  amerd- 
ment  which  he  had  the  legal  right  to  demand,  but  was  o:ie 
which  it  might,  in  its  discretion,  refuse,  or  grant  upDn 
such  terms  as  to  it  might  seem  to  be  just.  Mitchell  v.  Van 
Buren,  27  N.  Y.  800.  The  special  term  granted  the  motion 
to  amend  unconditionally. 

Upon  appeal,  the  general  term,  while  affirming  that  pait 
of  the  order  of  the  special  teim  granting  leave  to  amend, 
coupled  it  with  a  provision  absolutely  postponing  the  lien 
of  the  plaintiff's  judgment,  as  stated  in  such  order.  The 
effect  was  that,  upon  a  motion  for  leave  to  amend  his  judg- 
ment, the  plaintiff  found  that  his  motion  had  been  granted, 
and  the  lien  of  his  judgment  absolutely  postponed;  instead 
of  which,  as  he  was  asking  for  a  favor,  the  order  should 
have  been  in  the  form  of  granting  the  faVor  upon  condition 
of  his  assenting  to  the  postponement  of  his  lien ;  thus  giv- 
ing the  option  to  him  of  taking  his  favor  upon  the  condi- 
tion imposed,  or  of  not  taking  it,  and  leaving  his  judgment 
in  its  original  state.  This  court  thought  that  the  plaintiff 
had  a  right  to  have  this  option  granted  him.  We,  there- 
fore, modified  the  order  of  the  general  term  in  the  manner 
set  forth  in  the  remittitur. 

The  present  motion  to  amend  the  remittitur,  by  putting 
in  some  other  condition  than  that  imposed  by  the  supreme 
court,  is  to  appeal  from  the  discretion  exercised  by  that 
court,  and  to  ask  us  to  exercise  our  own,  which  we  have 
no  power  t6  do.  We  think,  however,  that  the  order  as 
modified  by  this  court,  in  case  plaintiff  accepts  the  condi- 
tions, cannot  be  construed  to  postpone  the  plaintiffs  judg- 
ment to  the  lien  of  a  judgment  docketed  in  form,  but  which 
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is,  as  a  matter  of  law,  Toid.     Where  is  the  lien  of  a  void 
judgment,  or  how  can  it  be  said  to  be  a  judgment  at  all  ? 

The  motion  to  amend  the  remittitur  most  be  denied^ 
without  costs. 


All  concur. 


Wells,  Fabgo  &  Company,  Respondent,  t.  Ebwik  Dayib> 

Appellant. 

Comi  of  .^ppeals^  JUajf  10, 18S7. 
Modifying  same  case,  34  Hun,  S88,  Mem* 


1.  AppeaL  ObjeOkm  not  ratMd  below. — An  otjection,  which  could   be 

obviated  if  made  in  time,  cannot  prevail  when  taken  for  the  fir^t 
time  in  an  appellate  court. 

2.  JwAffmaU.  hderesL — ^In  an  action  brought  in  tliis  state  upon  a  Judg- 

ment obtained  in  another  state,  the  interest  allowed  is  that  of  the 
lex  fori;  and  a  provlson  in  the  Judgment  sued  on,  allowing  in* 
terest  at  the  rate  of  ten  per  cent,  does  not  eontrol. 

Action  upon  a  judgment  of  the  district  court  of  the  third 
judicial  district  of  the  territory  of  Utah. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court. 

This  action  was  brought  on  a  judgment  recovered  in  the 
district  court  for  the  third  judicial  district  of  Utah  territory, 
against  Erwin  Davis  and  John  N.  H.  Patrick  for  $7, 462.88, 
with  interest  thereon  at  the  rate  of  of  ten  per  cent  per  annum, 
from  the  date  tliereof,  till  paid,  with  forty-nine  dollars  costs 
and  disbui-sements.  Patrick  was  not  served  with  the  sum- 
mons in  this  action.  The  court  in  this  action  directed  a 
verdict  for  plaintiff  for  the  amount  of  the  alleged  judgmenti 
with  interest  at  ten  per  cent  from  the  date  of  recovery. 

Henry  A.  Root^  for  appellant. 
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Wm.  Bro.  Smithy  for  respondent. 

Danforth,  J. — ^There  are  two  questions  in  this  case : 

FirBt.  Whether  the  paper  purporting  to  be  a  copy  of  a 
judgment  roll  of  the  district  court  of  the  third  judicial  dis- 
trict of  the  tenitory  of  Utah  was  properly  exemplified;  and, 
if  so,  then, 

Second.  Whether  the  plaintiff  was  entitled  in  this  action 
to  recover  interest  at  the  rate  of  ten  per  cent  upon  the  sum 
adjudged  thereby  to  be  due. 

1.  The  act  of  congress  (Rev.  St.  U.  S.,  §  905)  requires 
that  the  "  records  and  judicial  proceedings  of  the  courts  of 
any  state  or  territory  shall  be  proved  or  admitted  in  any 
other  court  within  the  United  States,  by  the  attestation  of 
the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a 
seal,  together  with  a  certificate  of  the  judge,  chief-justice,  or 
presiding  magistrate  that  the  said  attestation  is  in  due  foi-m.'* 
These  forms  seem  to  have  been  strictly  complied  witL 
After  the  exemplification  of  the  record  under  the  seal  of  the 
court  comes  first  the  attestation  of  a  judge  described  as 
"judge  of  the  district  court  of  the  third  judicial  district, 
territory  of  Utah  ;*'  that  the  exemplification  referred  to  is 
in  due  form  of  law;  that  O.  J.  Averell,  whose  name  is  sub- 
scribed thereto,  was  at  its  date  clerk  of  that  court ;  and  that 
the  signature  of  his  name  is  genuine.  After  that  is  the  cer- 
tificate of  Averell,  described  as  clerk  of  the  court  referred 
to  ;  that  its  records  are  in  his  custody  as  such  officer ;  that 
the  foregoing  is  a  copy  of  so  much  of  said  records  as  con- 
stitutes the  judgment  record  in  said  cause  ;  that  he  has  com- 
pared the  same  with  the  original ;  and  that  the  same  is  a 
correct  transcript  therefrom  and  the  whole  of  such  original. 
To  this  is  affixed,  as  he  certifies,  his  official  seal.  We  have 
therefore  a  copy  of  the  entire  record,  the  attestation  of  the 
clerk,  the  seal  of  the  court,  and  the  cei*tificat^  of  an  officer 
described  as  "judge"  of  the  court  in  which  the  judgment 
disclosed  by  the  record  appears  to  have  been  rendered. 
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The  appellant's  objection  at  this  point  is  that  the  certifi- 
oate  does  not  show  that  the  person  making  it  was  either  ^^  sole 
judge,  chief-justice,  or  presiding  magistrate  of  the  court ;  '^ 
nor  that,  at  the  time  of  making  it,  the  court  from  which  it 
purports  to  come,  was  composed  of  one  judge  only,  and  that 
the  person  making  the  certificate  was  that  judge.  If  this 
objection  had  been  presented  to  the  trial  court  and  there  in- 
sisted upon,  it  would  be  necessary  to  consider  whether,  in 
-Yiew  of  the  decisions  of  other  courts,  cited  by  the  learned 
counsel  for  the  appellant,  it  would  not  be  ground  of  error. 
But  it  was  not  there  pointed  out. 

The  objections  to  the  admission  of  the  copy  of  the  judg- 
ment were  of  a  different  character.  It  was  assumed  by  the 
defendant  that  the  provisions  of  the  laws  of  the  United 
States  applied  to  the  case ;  but  it  was  said  (1)  that  no  evi- 
dence had  been  offered  of  the  organization  of  the  court 
^' which  rendered  it"  as  a  territorial  court  of  Utah,  and  that 
the  judgment  does  not  prove  the  organization  of  that  court; 
(2)  that  the  certificate  of  the  clerk  does  not  certify  that  the 
judge  whose  signature  is  attached  to  the  certificate  was  a 
judge  of  the  district  court  of  Utah,  and  that  the  ojcemplifica- 
tion  is  not  a  proper  one. 

In  Bumell  v.  Weld  (76  N.  Y.  103),  to  which  the  appellant 
calls  our  attention,  it  appeared  that  the  copy  of  the  record 
offered  in  evidence  was  objected  to  upon  the  trial  upon  the 
ground  that  "  it  was  not  properly  exemplified,  as  required 
by  the  act  of  congress,  in  that  there  was  no  certificate  of 
the  chief-justice,"  and  we  were  constrained  to  sustain  an 
appeal  from  the  ruling  of  the  court  below  because  the  defect 
was  specifically  pointed  out  at  the  time  its  admission  was 
objected  to.  It  was  not  so  in  the  case  at  bar.  Had  it  been. 
other  evidence  might  have  been  offered.  An  objection 
which  could  be  obviated  if  made  in  time  cannot  prevail 
when  taken  for  the  first  time  in  an  appellate  court.  The 
same  remarks  Jipply  to  the  point  now  made  also  for  the  first 
time,  that  the  seal  to  the  attestation  clause  was  put  directly 
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upon  th^  pap^r,  whereas  it  is  urged  it  should  liave  been  im- 
pressed updn  wax  or  other  adhesive  substance.  Without 
referenee,  however,  to  the  laws  of  the  United  States  (jmpra)^ 
we  thiiik  the  recotd  was  properly  certified  under  the  pro- 
visions of  the  laws  of  this  state,  and  so  admissible  in  evi- 
dence. 

Btit  we  think  the  court  erred  in  allowing  interest  upon 
the  cause  of  action  at  the  rate  of  ten  per  cent  per  annuiu. 
The  judgment  sued  upon  was  entered  in  October,  1877,  upon 
a  verdict  of  $7432.88,  and  the  record  recites  ^^that,  by 
virtue  of  the  law  and  the  premises  aforesaid  " — the  proceed- 
ings in  the  action — ^^  it  is  ordered  and  adjudged  that  said 
plaintiff  have  and  recover  from  said  defendants  the  sum  of 
seven  thousand  four  hundred  and  sixty-two  and  83-100  dol- 
lars, with  interest  thereon  at  the  rate  of  ten  per  cent  per 
annum  from  the  date  hereof  till  paid.'*  Upon  the  trial  the 
plaintiff's  counsel  proved,  against  objection  and  exception 
by  the  defendant,  that,  under  the  laws  of  Utah  relating  to 
the  subject,  it  was  lawful  to  take  ten  per  cent  interest  per 
annum,  when  the  amount  of  interest  has  not  been  specified 
or  agreed  4ipon,  and  computed  interest  upon  the  recovery 
from  its  date  at  ten  per  cent  per  annum,  making,  at  that 
rate,  the  sum  due  upon  the  judgment  of  principal  and  in- 
terest, 112,063.88.  This  sum  the  court  held  the  plaintiff 
was  entitled  to  recover,  and  the  defendant  by  proper  excep- 
tions to  this  ruling,  and  exceptions  to  the  refusal  of  the 
court  to  charge  otherwise,  has  fairly  raised  the  proposition 
upon  which  he  asks  a  modification  of  the  judgment  which 
followed  this  ruling.  We  think  his  contention  must  prevail 
under  the  rule  already  declared  by  this  court,  that  interest 
is  given  upon  a  judgment,  not  on  the  principle  of  implied 
contract,  but  as  damages  for  delay  in  performing  the  obli- 
gation. 

In  Taylor  v.  Wing  (84  N.  Y.  471)  the  mortgage  in  terms 
called  for  interest  "at  seven  per  cent  until  paid,'*  and  by 
the  judgment  interest  at  the  same  rate  was  directed  to  be 
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paid  on  the  amount  found  due  from  the  date  of  the  deci* 
siou.  Upon  appeal  this  was  held  to  be  wrong,  and  that 
after  judgment  the  mortg9^[e  was  merged  therein,  and  thei^e- 
after  plaintiff  was  entitled  to  interest,  not  by  virtue  of  the 
mortgage,  bat  of  the  judgment,  and  that  the  intei^est 
should  have  been  at  the  lawful  rate,  u  e^  six  per  cenU  To 
the  same  effect  was  Salter  v.  Railroad  Co.  (86  N.  Y. 
401). 

lu  Prouty  1?.  Lake  Shore  and  M.  S.  Railway  Co.  (95  N.  Y. 
667),  the  judgment  before  the  court  was  by  its  terms  paya- 
ble with  interest. 

In  O'Brien  v.  Young  (95  N.  Y.,  428),  that  provision  was 
lacking,  but  each  judgment  was  recovered  when  the  statu- 
tory rate  of  interest  was  seven  per  cent«  and  as  to  each  it 
was  held  tiiat  the  amount  of  interest  to  be  collected  on  exe- 
cution must  be  governed  by  statute,  and  that  the  rate 
'  changed  when  the  general  law  reduced  that  rate  to  six  per 
cent.  Laws  1879,  chap.  538.  The  fact  that  one  judgment 
specifically  provided  for  the  payment  of  interest  was  not 
supposed  to  create  any  distinction  in  the  application  of  the 
law  regulating  that  question.  The  law  of  the  state  made 
every  judgment  interest  bearing,  and  the  obligation  for  its 
payment  was  not  increased  or  varied  by  inserting  a  direc- 
tion to  that  effect  in  the  record.  The  provision  in  the  judg- 
ment of  Utah,  therefore,  in  regai-d  to  interest,  is  of  no  moi*e 
force  in  regulating  the  rate  of  interest  upon  suit  brought  in 
this  state  than  is  the  statute  of  that  territory  which  justified 
its  court  in  allowing  it.  As  the  increase  is  allowed,  not  as 
interest,  but  as  damages,  its  measure  must  be  that  of  the 
state  where  the  action  for  its  recovery  is  brought.  The  lex 
foA  governs.  This  is  the  necessary  result  of  the  decisions 
in  this  court  already  referred  to,  and  the  same  doctrine,  as 
to  similar  cases,  prevails  in  the  courts  of  Massachusetts. 
Clark  V,  Child,  186  Mass.  844. 

The  respondent  relies,  as  against  this  position,  upon  an 
expression  in  one    of  the  opinions  in  the   O^Brien   Case 
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(^8uprd)y  to  the  effect  that  when  a  judgment  requires  a 
specified  rate  of  interest  to  be  paid,  the  rate  specified  be- 
comes a  part  of  the  obligation  to  be  discharged.  That  was 
said  in  reviewing  Prouty  v.  Lake  Shore  and  M.  S.  Railway 
Co.  (supra) — ^a  decision  in  equity  which  provided  for  a  spe- 
cific performance  of  a  contract  between  pai*ties  in  respect  to 
certain  dividends  in  arrear directed  to  be  paid,  "with  inter- 
est thereon  from  the  entry  of  judgment  until  the  same  shall 
have  been  fully  paid  and  satisfied."  The  clause  was  held 
to  be  insufficient  to  justify  the  collection  of  interest  at  seven 
per  cent  after  the  act  of  1879,  although  the  judgment  was 
recovered  before  that  time  ;  and  the  remark  quoted  was  by 
way  of  argument  merely,  not  essential  to  a  disposition  of 
any  question  upon  which  the  case  finally  turned,  nor  to  the 
conclusion  that  interest  upon  a  judgment  was  allowable  by 
way  of  penalty  or  damages  for  default.  Concerning  it, 
neither  the  law  of  Utah  nor  the  judgment  can  have  ex- 
tra-territorial force.  It  seems  to  me,  therefore,  that  the 
interest  to  be  allowed  as  damages  in  this  case  should  be 
governed  by  the  law  in  force  in  this  state  at  the  time  of 
the  trial  (Laws  1879,  chap.  688),  viz.,  six  percent;  but  a 
majority  of  the  court  are  of  opinion  that  the  plaintiff  may 
properly  recover  seven  per  cent  interest  from  the  time  of 
the  rendition  of  the  judgment  in  Utah  until  the  act  of  1879 
(supra)  took  effect,  and  from  that  time  at  the  rate  of  six  per 
cent. 

The  judgment  should,  therefore,  be  modified  by  deducting 
the  difference  between  these  rates  for  the  times  specified, 
and  interest  at  ten  per  cent,  and,  as  so  modified,  affirmed, 
without  costs  in  this  court. 

All  concur,  except  Eabl  and  Finch,  J  J.,  who  vote  for 
general  affirmance. 
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JuLKTS  PoLLOOK,  Respondent,  v.   Gk>X7VBNEUB  Mobris, 

Appellant. 

Court  of  AppecOs,  May  13, 1887. 
AfBlrming  same  case,  61  N.  T.  Super.  119. 

1.  Appeal  Fbtdrnga. — ^Where  there  are  no  exceptions  to  the  findings  of 
fact  or  conclusions  of  law  contained  in  the  record,  and  none  to  the 
refusals  to  find  requested  on  behalf  of  the  appellant,  the  court  of 
appeals  has  nothing  to  review  but  exceptions  taken  on  the  trial. 

S.  JuriadietUm.  Superior  Court. — The  provision  of  section  993  of  chap. 
410  of  Laws  of  1882,  that  when  no  ownership  is  named  in  the  report 
of  the  commissioners,  or  the  owners  named  cannot  be  found,  it 
shall  be  lawful  for  the  city  to  pay  the  award  into  the  said  supreme 
court,  to  be  disposed  of  by  it,  it  is  for  the  city's  benefit,  which  it 
may  adopt  and  plead  as  a  defense,  but  to  which  it  Is  not  compelled 
to  resort.  The  city  may  not  adopt  such  a  course,  but  may  bring 
the  money  into  the  court,  in  which  it  is  sued,  and  the  superior 
court  of  the  city  of  New  York  in  such  case  has  Jurisdiction. 

3.  Evidence,  Exduaion,  A  question,  calling  for  an  inference  or  opinion 
of  the  witness,  founded  upon  facts  either  undisclosed  or  insuffi- 
cient to  warrant  the  conclusion  sought,  is  properly  excluded. 

Appeal  from  the  general  term  of  the  New  York  superior 
court,  afiBrming  judgment  of  trial  term  in  favor  of  plaintiff. 

W.  S.  Smithy  for  appellant. 

J,  R.  Marvin  for  respondent. 

Finch,  J. — There  are  no  exceptions  to  the  findings  of 
fact  or  conclusions  of  law  contained  in  this  record,  and  none 
to  the  refusals  to  find  requests  on  behalf  of  the  defendant. 
There  is  nothing  subject  to  our  review  beyond  an  exception 
taken  to  the  jurisdiction  of  the  court,  and  one  to  the  exclu- 
sion of  a  question  during  the  progress  of  the  trial.  The 
action  was  brought  in  the  superior  court  of  the  city  of  New 
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York  to  recover  an  award  for  land  taken  in  the  opening  of 
a  street,'  and  the  city  was  the  original  defendant.  A  claim 
to  the  award  was  also  made  by  Morris,  and  an  order  of  inter- 
pleader granted  and  entered,  substituting  him  as  defendant, 
and  discharging  the  city  upon  its  paying  into  the  hands  of 
the  chamberlain,  to  the  credit  of  the  action,  the  amount  of 
the  award. 

The  jurisdiction  of  the  court  was  assailed  upon  the  basis 
of  a  single  provision  of  the  statute.  Laws  1882,  chapter 
410,  §  993.  The  enactment  is  that  when  no  ownership  is 
.  named  in  the  report  of  the  commissioners,  or  the  owners 
named  cannot  be  found,  ^4t  shall  be  lawful "  for  the  city  to 
pay  the  award  ^^  into  the  said  supreme  court "  to  be  disposed 
of  by  it.  This  is  a  provision  for  the  city's  benefit  which  it 
may  adopt  and  plead  as  a  defense,  but  to  which  it  is  not  com- 
pelled to  resort.  It  did  not  adopt  it  in  the  present  case,  and 
made  no  such  defense,  but,  admitting  its  liability  to  the 
true  owner,  brought  the  money  into  the  court,  in  which  it 
was  sued,  and  left  it  there  to  the  credit  of  the  action.  That 
such  action  could  be  maintained  for  the  award,  we  have  here- 
tofore decided.  Fisher  v.  The  Mayor,  67  N.  Y.  844  ;  Spears 
V.  The  Mayor,  87  id.  859. 

The  question  excluded  called  for  an  inference  or  opinion 
of  the  witness,  founded  upon  facts  either  undisclosed  or  in- 
sufficient to  warrant  the  conclusion  sought.  The  inquiry 
whether  all  persons  who  obtained  deeds  from  Morris  did  so 
because  they  were  members  of  the  land-owners'  association 
involved  an  interest  derived  f^om  the  character  of  that  as- 
sociation, and  Morris's  relation  to  it,  and  the  possibility  of  his 
conveyance  outside  of  its  control— matters  which  depended 
upon  the  force  of  the  written  contract,  and  as  to  which  the 
judgment  or  inference  of  the  witness  was  inadmissible.  The 
effort  was  to  derive  from  that  inference  another,  that  Hyde, 
when  he  took  his  deed  from  Morris,  must  have  been  a  mem- 
ber of  the  association,  and  then  from  that  a  third,  that  he  knew 
of  the  contract,  and  so  was  affected  by  it.     The  witness  did 
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not  even  know  that  Hyde  was  a  member  of  the  association, 
or  that  Morris  had  conveyed  to  him,  and  his  inference,  from 
or  reasoning  upon  the  facts  was  properly  rejected. 
The  judgment  should  be  affirmed,  with  costs* 

All  concur. 


Jambs  F.  Mooney,  Respondent,  v.  John  Loxtohlin,  Ap- 
pellant. 

Court  qf  Appeals,  May  13,  1887. 

Appeal.  Fhidings  of  rtferee  conclusive. — ^Where  there  Is  any  oonfllct  In 
the  evidence  in  regard  to  the  matters  in  issue,  the  findings  of  a 
referee  approved  by  the  general  term  are  conclusive  upon  the  court 
of  appeals.  This  is  sufficient  to  deprive  the  latter  court  of  Jurisdic- 
tion to  weigh  the  evidence. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  affirming  judgment  entered  upon  report  of  referee. 

Roger  A.  Prior^  for  appellant. 

D.  Q.  Harriman^  for  respondent. 

Danporth,  J. — On  the  24th  of  February,  1882,  the  defend- 
ant of  the  first  part,  and  Fickett  &  Co.,  of  the  second  part, 
entered  into  an  agreement  by  which  Fickett  &  Co.  under- 
took to  do  certain  work  upon  St.  Mary's  hospital,  in  accord- 
ance with  drawings  and  specifications  made  by  one  Keeley, 
an  architect,  and  to  finish  the  same  to  his  satisfaction  and 
under  his  direction.  The  plaintiff  is  not  a  party  to  that 
contract,  but  it  is  conceded  that  he  did  work  and  furnished 
materials  necessary  for  the  completion  of  the  building,  to 
the  amount  of  $571.76.  Not  being  paid  he  sued  the  de- 
fendant, alleging  that  the  work  was  done  and  the  materials 

furnished  for  the  defendant  and  for  his  benefit. 

30 
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The  defendant  answered,  denying  that  he,  either  himself 
or  by  any  authorized  agent,  employed  the  plaintiff  to  do 
the  work. 

Upon  the  pleadings,  therefore,  the  only  issue  was  as  to 
the  liability  of  the  defendant  to  pay  for  work  and  materials, 
the  benefit  of  which,  according  to  the  pleadings,  he  enjoys. 

The  issue  was  referred  to  a  referee,  and  he,  after  hearing 
the  evidence,  at  the  defendant's  request,  found :  firgt^  that 
the  plaintiff  did  the  work  under  the  instructions  of  P.  C. 
Keeley ;  second^  that  Keeley  was  the  architect  of  the  hospi- 
tal. He  also  found  that  Keeley  acted  as  agent  of  the 
defendant,  and  further  found  that  the  defendant  subse- 
quently ratified  the  action  of  Keeley,  accepted  and  is  now 
using  and  enjoying  the  benefits  of  the  plaintiff's  work  and 
materials.    He  found  the  value^  as  above  stated. 

Upon  appeal  to  the  general  term  the  judgment  entered 
upon  the  report  of  the  referee  was  affirmed  and,  from  the 
decision  then  made,  this  appeal  is  taken. 

The  learned  counsel  for  the  appellant  contends  in  the  first 
place  that  there  was  no  evidence  of  authority  in  Keeley  to 
contract  with  the  plaintiff  for  the  work  in  suit ;  second,  that 
the  defendant  never  ratified  the  appointment  by  Keeley ; 
and,  lastly,  that  the  judgment  is  wrong  because  of  the  ad- 
mission by  the  referee  of  improper  evidence,  without  which 
the  plaintiff's  case  was  not  made  out ;  in  other  words,  that 
the  evidence  was  insufficient  to  charge  the  defendant  with 
liability  for  the  plaintiff's  claim.  He  concedes  that,  if  there 
is  any  conflict  in  the  evidence  in  regard  to  the  matters  in 
issue,  the  findings  of  the  referee  and  the  decision  of  the 
general  term  would  be  conclusive  upon  this  court,  and  fatal 
to  his  appeal. 

The  only  question  then  is  as  to  the  evidence  presented 
by  the  parties. 

That  Keeley  was  the  architect  and  superintendent  of  the 
construction  of  the  building  referred  to  is  established  be- 
yond question.     One  of  the  firm  of  Fickett  &  Co.  testified 
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that  the  plaintiff  was  employed  to  do  all  the  painting  on 
the  hospital  that  they  had  agreed  to  do  under  the  contract, 
but  that  the  work  in  question  was  outside  the  contract  and 
not  included  in  it. 

The  plaintiff  testified  that,  after  completing  the  work  now 
in  question,  he  presented  his  bill  to  the  defendant,  who  looked 
at  it  and  asked  him,  *^  What  appeared  to  be  the  trouble  ? 
Was  not  the  work  done  ?  "  Plaintiff  said :  "  It  was,"  and 
the  defendant  said :  ^^  Ton  know  I  know  nothing  about  this 
work.  Mr.  Keeley  looks  after  all  this  work  for  me,  and  I 
cannot  pay  this  bill."  Plaintiff  said :  ^*  Why,  Bishop ;  is  not 
Mr.  Keeley  your  agent  ?  *'  He  said :  "  He  is,  and  therefore 
I  cannot  pay  you  without  his  signature  to  your  bill ;  I  will 
see  Mr.  Keeley  and  let  you  know  shortly.  Please  call  again ." 
Plaintiff  did  so,  and  defendant  examined  the  bill,  and  asked 
who  ordered  the  work  to  be  done  ?  and  then  said :  ^^  This 
should  be  left  to  arbitration."  ^^  He  asked  me  to  leave  the 
bill  with  him,  and  I  did  so."  He  objected  to  no  part  of  the 
bill."  The  defendant  subsequently  told  the  plaintiff :  ^^  Mr* 
Keeley  says  he  never  ordered  you  to  do  any  work.  The 
defendant  then  advised  plaintiff  to  see  Mr.  Keeley  again. 

The  plaintiff  further  testified  that  the  work  was  done  in 
pursuance  of  directions  received  by  him  from  Mr.  Keeley ; 
and,  further,  that  he  told  Keeley  that  the  things  required 
were  extra ;  and  Keeley  told  him,  "  They  will  have  to  be 
looked  after  and  taken  care  of.  You  make  them  the  same 
as  the  rest  of  the  work." 

Upon  cross-examination  by  the  defendant,  he  not  only 
reiterated  the  testimony  before  giving  as  to  directions  re- 
ceived from  Keeley,  but,  being  asked  as  to  the  authority  he 
understood  Mr.  Keeley  to  have,  answered,  **  I  understood  he 
had  entire  authority  to  do  more  or  less  work,  or  have  me  do 
anything  he  saw  fit ; "  and  also,  *^  I  consider  Mr.  Keeley ^s 
orders  as  completely  binding  on  the  defendant." 

Further,  in  answer  to  the  counsel  for  the  defendant,'  he 
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said  :  ^^  I  understood  lie  was  defendant's  agent,  for  all  pur- 
poses, on  that  building." 

The  defendant  was  examined  as  a  witness  and  proved 
that  Keeley  was  the  architect  of  the  hospital.  He  denied 
that  Keeley  had  any  authority  to  act  for  him  outside  of  the 
contract,  and  that,  personally,  henev  er  employed  Mr.Mooney 
to  do  any  work  on  the  hospital. 

Keeley,  examined  for  the  defendant,  substantially  contra- 
dicted the  plaintiff,  so  far  as  his  memory  served  him.  With 
regard  to  the  extra  work,  as  described  by  plaintiff,  his  testi- 
mony tends  to  corroborate  the  plaintiff  concerning  the  change 
of  color  and  requiring  the  panels  of  the  doors  to  be  made 
lighter,  and  the  stiles  darker. 

He  also  testifies  that  extra  work  Vas  done  besides  what 
was  mentioned  in  the  contract,  that  some  was  ordered  by 
Sister  Ermiliana,  who  by  the  terms  of  the  contract,  was 
authorized  to  make  additions  or  require  deviations  from  its 
provisions.  He  cannot  state  positively  that  he  himself  did 
not  order  some  extra  work. 

In  any  view  of  the  evidence  the  work  was  done,  the  ma- 
terials were  furnished,  and  now  from  part  of  the  structure 
referred  to  in  the  contract.  If,  on  the  defendant's  evidence, 
the  work  was  such  as  the  contractor  should  have  performed, 
on  tl/5  plaintiff's  evidence  it  was  extra  work,  ordered  by  the 
architect,  by  him  deemed  necessary  in  the  construction  of 
the  building,  to  the  benefit  of  which  the  defendant  haa  suc- 
ceeded, and  there  seems  to  be  no  legal  reason  why  the  plaint- 
iff should  not  be  paid  according  to  his  claim.  It  was  for 
the  referee  to  determine  which  of  the  two  sets  of  witnesses  he 
would  believe,  and  what  inferences  he  would  draw  from  the 
facts  stated  by  them.  There  is  enough  on  the  plaintiff's  side 
to  make  out  a  case ;  and  that  is  sufiScient  to  deprive  this 
court  of  jurisdiction  to  weigh  the  evidence. 

We  think  the  facts  found  by  the  referee  are  not  conjec- 
tural, merely,  but  are  supported  by  evidence,  and  upon  those 
facts  the  plaintiff  was  entitled  to  judgment.     The  exceptions 
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to  evidence  have  been  examined^     They  are  general  and 
not  specific  in  form,  and  point  to  no  substantial  error. 
The  judgment  should  be  afiSrmed. 

All  concur,  except  RapaUjO  J«,  dissenting,  and  Eabl,  J., 
not  voting. 


EiiizABETH  A.  L.  Htatt,  Respondent,  v.  The  Dale  Filb 
Manufagtubing  Company  (Limited),  Appellant. 

Cowrt  qfAppeaJIs,  June  7, 1887. 

1.  Patento.  CkmaidenUion. — ^A  party  manufacturing  under  a  license  can- 
not escape  tlie  payment  of  royalties  by  aUeging  the  invalidity  of 
the  patent,  so  long  as  it  has  not  been  legally  annulled. 

%  Same. — ^The  withdrawal  of  a  notice  of  forfeiture  of  the  agreement 
between  the  parties,  under  a  clause  therein  at  the  request  and 
upon  the  promise  of  the  licensee  to  pay  the  royalties  due,  Is  a 
good  and  suf&cient  consideration  for  the  licensee's  promise,  and 
such  as  will  enable  the  patentee  to  maintain  an  action  therefor. 

Appeal  from  a  judgment  of  the  general  term  of  the  court 
of  common  pleas  of  New  York  city,  affirming  a  judgment 
of  the  general  term  of  the  city  court  of  New  York  city 
affirming  a  judgment  in  favor  of  plaintift. 

Edward  D.  McCarthy y  for  the  company,  appellant. 

G-earge  W.  Van  Slyck^  for  Hyatt,  respondent. 

Peckham,  J. — We  think  this  case  is  controlled  by  that 
of  Marston  v.  Swett,  reported  upon  two  appeals  to  this  court. 
See  66  N.  Y.  206,  and  82  N.  R.  526.  The  general  and 
material  features  of  the  two  cases  are  similar.  In  both 
there  was  an  agreement  on  the  part  of  the  plaintiff  to  refrain 
from  manufacturing,  in  consideration,  among  other  things, 
of  the  promise  of  defendant  to  pay  the  royalties.  While 
continuing  the  manufacture  under  the  license,  the  defend- 
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ant  ought  not  to  escape  liability  to  pay  the  royalities.  The 
defendant's  counsel,  it  is  truO)  seeks  to  distinguish  this  case 
from  Marston  v.  Swett  (8upra)y  because,  as  he  says,  since 
the  re-issue  of  the  patent  in  1881,  which  he  insists  was 
wholly  void,  the  defendant  has  had  no  protection  from  the 
manufacture  by  others,  for  the  reason  that  by  the  surrender 
of  the  patent  of  1878,  and  the  re-issue  of  1881,  there  was  no 
valid  patent  in  existence,  and  the  consideration  for  the 
promise  to  pay  royalities  had  therefore  wholly  failed.  There 
was  consideration  enough  for  the  promise  to  pay  such 
royalties,  in  that  the  plaintiff  bound  herself  not  to  manufac- 
ture, and  because  the  defendant  could  not  be  called  to 
account  as  an  alleged  infringer  while  manufacturing  under 
the  license. 

If  it  were  a  question  of  the  validity  of  the  re-issue  of 
1881,  and  a  decision  of  that  question  were  necessary  to  the 
dicision  of  this  case,  the  defendant  is  of  course  correct  in 
his  claim  that  a  state  court  has  no  jurisdiction  to  determine 
such  an  issue ;  but  within  the  decision  of  the  Marston  case, 
no  such  question  arises.  The  defendant  has  protection 
enough  to  base  its  promise  to  pay  royalties  upon,  as  long 
as  it  so  conducts  itself  towards  plaintiff  as  to  prevent  her 
from  treating  it  as  an  infringer.  In  other  words,  so  long 
as  the  defendant  cojitinues  to  manufacture  under  its  license 
(the  patent  not  having  been  legally  annulled)  and  thus 
elects  to  treat  the  agreement  as  in  existence,  it  prevents 
the  plaintiff  from  ti*eating  defendant  in  any  other  light  than 
that  of  a  licensee.  If  defendant  desired  to  repudiate  any 
obligation  under  this  agreement,  it  should  have  g^ven  notice 
to  plaintiff  that  it  refused  to  no  longer  recognize  its  binding 
force,  and  that  it  would  thereafter  manufacture  under  a 
claim  of  right  founded  upon  the  alleged  invalidity  of  the 
patent.  Otherwise  the  defendant,  in  claiming  to  manufac- 
ture under  the  license,  and  in  refusing  to  pay  the  royalties 
thereunder,  would,  if  successful,  prevent  the  plaintiff  from 
recovering  anything  from  it.     She  could  not  treat  the  de- 
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lendant  as  an  infringer  because  it  was  manufactaring  under 
a  license  from  her,  and  she  could  not  collect  the  royalties 
under  the  license  (although  herself  refraining  from  manu- 
facturing, as  she  had  agreed),  because  the  defendant  would 
allege  the  invalidity  of  the  patent,  although  continuing  to 
manufacture  under  cover  of  a  license  from  its  owner.  Such 
doctrine  cannot  stand  a  mqpent.  Of  course,  as  it  is  said  in 
the  Marston  case,  from  the  time  that  the  patent  is  annulled 
by  proper  legal  proceedings,  no  royalties  could  be  collected, 
even  though  no  notice  of  a  repudiation  of  the  agreement  had 
been  thereafter  served. 

There  is  another  ground  upon  which  it  seems  to  me  this 
judgment  might  well  rest.  Under  the  clause  in  the  agree- 
ment between  the  parties,  which  provided  for  a  forfeiture 
of  all  rights  thereunder,  if  one  party  should  willfully  violate 
one  of  its  provisions,  the  plaintiff  gave  notice  of  such  for- 
feiture to  defendant,  based  upon  its  refusal  to  pay  the  roy- 
alties which  it  had  acknowledged  to  be  due  for  the  quarter 
ending  October  81, 1881  (the  very  quarter  in  question  here), 
an  account  of  which  it  had  rendered  under  the  oath  of  its 
secretary  as  provided  for  in  such  agreement.  Subsequent 
to  the  service  of  such  notice  the  plaintiff  withdrew  the  same 
at  the  request  of  defendant,  and  upon  its  promise  to  pay 
these  very  royalties  which  it  had  already  acknowledged  to 
be  due.  A  failure  to  carry  out  such  promise  gives,  as  it 
seems  to  me,  a  good  cause  of  action. 

The  defendant  says  there  was  no  consideration  for  such 
a  promise,  because  there  was  no  patent  upon  which  to 
ground  a  license,  and  the  defendant  therefore  had  no  license 
and  no  protection.  But  the  plaintiff,  of  course,  contended 
that  the  re-issued  patent  was  valid,  and,  at  the  request  of 
defendant,  the  plaintiff  withdrew  her  notice  of  forfeiture  of 
the  license,  and  thus  reinstated  the  defendant  in  its  posses- 
sion, and  freed  it  from  the  liability  to  be  proceeded  against 
as  an  infringer,  and  put  to  expense  and  inconvenience  in 
the  defense  of  such  a  litigation.     This  was  saved  at'  the 
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request  of  defendant,  and  upon  its  special  promise  to  pay 
the  royalties.     Plainly,  here  was  a  good  and  safficient  con- 
sideration for  defendant's  promise. 
The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


JosDS  Tests,  Respondent,  t^.  Thb  VHiLAGB  of  Middib- 

TOWN,  Appellant. 

Churt  of  Appeais,  June  7,  1887. 

Affirming  same  case,  34  Hun«  631,  Mem ;  20  W.  Dig.  347. 

appeal.  Reversal. — An  erroneous  ruling  upon  a  question  which  affects  the 
credibility  of  the  witness  only,  if  his  evidence  is  wholly  immaterial 
upon  all  of  the  material  in  issues  of  the  case,  furnishes  no  valid 
reason  for  reversing  the  Judgment. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court. 

Wm.  F.  O'Neill  for  appellant 

Wm.  Vanameey  for  respondent. 

Per  Cubiam. — ^The  exception  taken  by  the  defendant's 
counsel  to  the  ruling  of  the  trial  court  excluding  an  answer 
to  his  question,  on  cross-examination,  to  the  plaintiff's  wit- 
ness as  to  whether  he  was  engaged  to  the  plaintiff  or  not, 
was  undoubtedly  well  taken.  It  is  always  competent  to 
inquire  what  relations  exist  between  a  party  and  his  wit- 
ness, for  the  purpose  of  showing  the  motive  and  influence 
under  which  the  evidence  is  given,  and  the  existence  of 
any  bias  or  prejudice  on  the  part  of  the  witness.  Such  evi- 
dence, however,  affects  the  credibility  of  the  witness  only  ; 
and,  if  his  evidence  is  wholly  immaterial  upon  all  of  the 
material  issues  of  the  case,  an  erroneous  ruling  upon  such 
question  furnishes  no  valid  reason  for  reversing  the  judg- 
ment.    That  was  the  case  here.     No  material  question  or 
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fact  was  controverted  on  the  trial,  and  the  evidence  of  the 
witness  could  have  been  wholly  stricken  from  the  minutes 
without  affecting  the  result  in  the  least  degree. 

The  defendant  was  not  prejudiced  by  the  ruling,  and  the 
judgment  should  therefore  be  affirmed. 

All  concur* 


MaBT  M.  BOYIiB  V.  JOSIAH  W.  BOYLB,  HbNRY  J.  WeLCH, 

Claimant,  Respondent ;  Akkie  L.  MgCahill,  Appellant. 

Cknurt  qf  Appeals,  Jime  14,  1887. 
See  89  Hun,  658,  Mem ;  23  W.  Dig.,  3i6. 

Bond  of  JMewmity.  Adminietrator. — A  bond  of  indemnity  given  by  an 
administrator  to  the  sureties  on  his  bond,  and  conditioned  to  save 
them  <*from  any  loss  or  error  which  might  arise  from  or  be  caused 
by  said  'administration  "  does  not  cover  expenses  incurred  by  the 
sureties  in  an  effort  to  be  discharged  therefrom,  or  in  their  effort 
to  compel  the  administrator  to  account. 

Appeal  from  a  judgment  of  the  general  of  the  supreme 
court,  affirming  an  order  of  the  special  term,  confirming  the 
report  of  the  referee  as  to  the  priority  and  amount  of  liens 
in  an  action  for  partition  of  lands. 

De  WiU  a  Broum,  for  Mrs.  McCahilL 

John  W.  Q-off^  for  Henry  J.  Welch. 

Ja9.  C.  De  La  Mare^  for  A.  J.  Rogers. 

Peb  Cueiam. — We  are  satisfied  with  so  much  of  the  order 
appealed  from  as  directs  that  the  claim  of  Mr.  Rogers,  as 
attorney  in  the  partition  suit  shall  be  first  paid  out  of  the 
proceeds  in  the  hands  of  the  court,  but  we  are  not  satisfied 
with  the  priority  awarded  to  Welch.  He  was  surety  upon 
Mansfield's  bond  as  administrator,  and  to  protect  him  against 
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that  liability  the  assignment  relied  upon  was  made.  But 
no  such  liability  ever  occurred.  Mansfield^  in  the  end,  set- 
tled his  accounts,  and  was  discharged,  and  the  decree  shows 
that  he  paid  out  in  funeral  expenses  more  than  the  whole 
amount  of  the  estate.  Welch's  loss  did  not  come  from  his 
liability  on  the  bond,  but  first  from  his  effort  to  be  dis- 
charged as  surety,  for  which  Mansfield  was  not  accountable, 
and  second,  from  his  own  interference  in  an  endeavor  to 
make  Mansfield  account.  The  expenses  he  incurred  were 
the  product  of  his  own  fears,  and  not  contemplated  by  the 
indemnity,  or  fairly  within  its  terms.  While  its  language 
is  quite  broad,  it  plainly  does  not  cover  an  expenditure  not 
created  by  the  suretyship,  but  by  his  own  hostile  endeavor 
to  be  rid  of  it.  The  purpose  is  stated  to  be  to  guard  the 
bondsmen  *^  from  any  loss  or  error  that  might  arise  from  or  be 
caused  by  said  Mansfield's  administration  of  said  personalty." 
There  was  no  such  loss.  The  administration  resulted  in 
none.  It  .came  from  Welch's  fears  that  there  might  be  one, 
and  his  own  voluntary  action  and  expenditure.  The  Ian* 
guage  expressing  what  is  to  be  paid  out  of  the  share  assigned 
is,  ^'such  loss,  expense,  sum,  or  sums  of  money -as  the  said 
Henry  J.  Welch  and  Patrick  J.  Evans  may  incur  or  be  put 
to  from  any  loss,  error,  mishap,  or  cause  whatsoever  in  re- 
lation or  regard  to  their  suretyship  on  the  said  bond."  Here, 
again,  is  contemplated  some  loss  flowing  from  liability  as  sure- 
ty and  which  is  incurred  or  put  upon  them  from  that  cause. 
It  is  expressed  again,  ^^for  any  loss  or  expense  they  or 
either  of  them  sustain  or  incur  by  reason  of  their  suretyship 
on  my  said  bond."  No  such  loss  occurred.  Welch  could 
have  remained  surety,  and  relied  upon  his  indemnity.  He 
chose  not  to  do  so.  He  sought  to  be  relieved  from  the  risk. 
That  was  his  privilege  ;  but  the  cost  of  it  was  not  within 
his  indemnity.  He  incurred  further  expenses  in  hostility 
to  Mansfield.  The  result  proved  they  were  needless. 
Welch  has  his  judgment  against  Mansfield,  but  is  not  en- 
titled to  be  paid  in  preference  to  Mrs.  McCahill. 
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So  much  of  the  order  as  gives  him  that  preference  should 
be  reversed ;  the  order  modified  so  as  to  give  Mrs.  McCahill 
preference  in  payment  next  after  Rogers ;  no  costs  of  this 
appeal  to  be  allowed  either  party. 

All  concur. 


Geobgb  E.  Hyatt,  as  Receiver,  etc..  Respondent,  v.  Wil- 
liam W.  DusENBUBY  et  al.^  Appellants. 

Court  of  Appeals,  June  28,  1887. 

Appeal.  When  aggrieved. — Where  none  of  the  appellants  will  be  benefited 
by  the  reversal  of  the  judgment  appealed  from,  they  are  not  ag- 
grieved by  the  Judgment,  cannot  appeal  therefrom,  and  their  ap- 
peal, if  taken,  will  be  dismissed. 
See  note  at  end  of  case. 

A.  Walker  Otis^  for  the  motion. 
Moody  B.  Smithy  opposed. 

Peb  Cubiam. — The  conveyances,  second  mortgage,  and 
the  assignment  thereof,  were  all  valid  as  between  the  parties 
thereto.  Hence,  in  case  this  judgment  could  be  reversed, 
and  this  plaintiff  defeated,  the  surplus  money  which  has 
been  paid  to  him  would  belong  to  William  W.  Dusenbury 
as  administrator  and  would  have  to  be  refunded  to  him. 
None  of  these  defendants  would  be  entitled  to  one  cent 
thereof.  Therefore  they  have  no  interest  in  this  appeal. 
They  are  not  aggrieved  by  the  judgment  and  cannot  appeal 
therefrom.  Code,  §  1294.  William  W.  Dusenbury,  as  ad- 
ministrator, is  the  only  peraon  interested  in  prosecuting  the 
the  appeal,  and  he  has  not  appealed,  and  is  so  bound  by  his 
stipulation  that  he  cannot  appeal. 

The  motion  to  dismiss  the  appeal  should  therefore  be 
granted  with  costs. 

All  concur. 
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The  parties  to  an  action,  who  are  entitled  to  appeal  from  a  Jndgment 
or  order  therein,  are  designated  by  §  12M  of  the  Code.  The  right  of  a  per- 
son, not  a  party  to  the  action,  to  appeal  from  a  detennlnatlon  made 
therein,  Is  prescribed  by  §  1296  of  the  Code. 

These  two  sections  read  as  follows  : 

§  1294.  A  party  aggrieved  may  appeal,  In  a  case  prescribed  In  titus 
chapter,  except  where  the  judgment  or  order,  of  which  he  complains,  was 
rendered  or  made  upon  his  default. 

§  1206.  A  person  aggrieved,  who  Is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party ;  or  who  has  acquired,  since  the  mak- 
ing of  the  order,  or  the  rendering  of  the  judgment  appealed  from,  an  in- 
terest, which  would  have  entitled  him  to  be  so  substituted,  if  it  had  been  pre- 
viously acquired,  may  also  appeal,  as  prescribed  In  this  chapter,  for  an  ap- 
peal by  a  party.  But  the  appeal  cannot  be  heard  until  he  has  been  sub- 
stituted in  place  of  the  party  ;  and  if  he  unreasonably  neglects  to  procure 
an  order  of  substitution  the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent 

Who  cannot  appeal — "No  one  but  a  party  to  the  record  can  appeal  from 
the  judgment.    Martin  v.  Eanouse,  2  Abb.  800. 

Where  a  party  has  been  brought  in  by  amei^dment,  subsequentiy  to  the 
commencement  of  the  action,  he  has  no  right  to  appeal  from  a  prior  order 
in  the  suit.    Grant  v.  Hubbell,  2  J.  ife  Sp.  224. 

In  ex  parte  Bristol,  16  Abb.  307,  It  was  held  that,  though  a  stranger  may 
be  allowed  to  apply  for  relief  against  the  proceedings  between  other  parties, 
he  has  no  right  to  appeal  frpm  an  order  denying  his  application. 

Ko  appeal  can  be  prosecuted  in  the  name  of  a  party  against  whom  a  final 
decree  has  been  made,  where  he  sells  his  right  to  the  subject  matter  of  the 
suit.  Mills  V.  Hoag,  7  Paige,  18;  Kelly  v.  Israel,  11  Id.  147  ;  Hackley  o. 
Hope,  4  Keycs,  123  ;  2  Abb.  Ct.  Ap.  Dec.  206. 

A  party  who  has  parted  with  his  interest,  during  the  pendency  of  the  ac- 
tion cannot  appeal  from  the  judgment ;  but,  if  his  wife  has  an  inchoate 
right  of  dower  in  the  subject  matter  of  the  suit,  he  may  join  with  her  in  an 
appeal.    Eiefer  o.  Winkens,  3  Daly,  101 ;  30  How.  176. 

In  Conner  v,  Belden,  8  Daly,  257,  it  was  held  that  a  receiver  cannot  ap- 
peal from  an  order  removing  him,  unless  he  is  a  party  to  the  suit  in  which 
he  is  appointed. 

In  £.  B.  Q.  £.  C.  B.,  28  Barb.  200,  it  was  held  that,  where  an  action  is 
brought  against  a  married  infant  by  her  husband  to  dissolve  the  marriage 
contract  on  the  grounds  of  impotence,  the  mother  of  the  defendant  has  no 
interest  In  the  matter  which  will  allow  her  to  intervene,  become  a  jMuty  to 
the  litigation  and  appeal  to  the  general  term  ;  especially  after  a  guardian 
ad  litem  has  been  appointed  for  the  infant. 
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In  Goldsmith  v.  Goldsmith,  11  W.  Dig.  551,  an  action  was  brought  for 
divorce  on  the  ground  of  adultery.  The  defendant  appeared,  but  did  not 
answer  ;  and  on  the  reference  to  take  proof,  he  appeared  by  counsel,  cross- 
examined  the  witnesses,  took  and  filed  exceptions  to  the  referee's  report, 
and,  on  the  motion  to  confirm  the  report,  was  fully  heard.  Judgment 
was  granted,  and  the  defendant  appealed.  A  motion  was  made  to  dismiss 
the  appeal,  and  !t  was  held  that  the  case  fell  within  §  1294  of  the  Code, 
which  cuts  off  the  right  of  appeal  where  a  Judgment  is  rendered  by  default. 

In  Marvin  v.  Marvin,  11  Abb.  N.  S.  07,  it  was  held  that  legatees  may  In- 
tervene in  the  proceedings  for  the  probate  of  a  will  before  the  sur- 
rogate, and  upon  an  appeal  from  his  order  ;  but  If  they  do  not  intervene, 
and  a  final  judgment  is  rendered  declaring  the  invalidity  of  the  instrument 
propounded  as  a  will,  they  cease  to  be  interested  parties,  and  cannot  ap- 
peal from  an  order  of  the  surrogate,  directing  the  annulment  of  the  record, 
awarding  costs  against  the  executor  and  requiring  him  to  file  an  inventory 
of  the  intestate's  effects  which  have  come  into  his  hands.  The  executor 
then  represents  them,  and  they  are  bound  by  his  acts. 

In  People  ex  rel.  Steingoetter  «.  The  Board  of  Canvassers  of  Erie  Co., 
50  Hun,  001,  the  relator  and  one  Bishop  were  opposing  candidates  for  elec- 
tion to  the  office  of  County  Treasurer  of  Erie  County.  The  county  can- 
vassers made  two  statements  of  the  votes  cast  in  the  election  district.  A 
writ  of  mandamus  was  issued  directing  the  canvassers  to  adopt  and  in- 
clude the  last  statement  in  the  canvass,  and  this  was  done  by  the  board. 
The  motion  for  the  writ  was  brought  to  a  hearing  upon  an  order  to  show 
cause,  and,  at  the  hearing,  the  counsel  for  Bishop  stated  to  the  court  that, 
as  the  opposing  candidate  for  the  office  of  county  treasurer,  he  was  in- 
terested in  the  motion  and  desired  to  be  heard  and  was  allowed  to  appear 
and  be  heard  by  the  court.  Bishop  appealed  from  the  order  directing  tho 
writ  to  issue,  and,  as  the  relator's  attorney  refused  to  recognize  his  right  to 
appeal,  a  motion  on  Bishop's  behalf  was  made  for  an  order  to  the  effect 
that  be  appeared  in,  and  was  made  a  party  to,  the  proceeding.  This  mo- 
tion was  denied.  And  it  was  held  that  his  appeal  cannot  be  supported  un- 
less he  may  be  treated  as  a  party  to  the  proceeding;  and  he,  as  a  matter  of 
right,  was  not  entitled  to  be  made  or  substituted  as  a  party  defendant.  Nor 
does  he  come  within  the  provision  of  §  1296  of  the  Code  which  provides 
that  a  person  aggrieved  who  is  not  a  party,  but  is  entitled  by  law  to 
be  substituted  in  place  of  a  party,  may  appeal,  though  his  appeal  cannot 
be  heard  until  he  is  so  substituted. 

In  Hoag  9.  Hatch,  52  Hun,  615,  in  an  action  to  foreclose  a  mortgage, 
executed  by  one  defendant  alone,  to  secure  a  bond  executed  by  both  de- 
fendants, who  were  husband  and  wife,  the  special  term  stnick  out  the 
wife's  answer  as  sham  and  directed  judgment  thereon  m  frivolous,  and  judg- 
ment was  entered  upon  the  order  and  the  premises  sold.  The  wife  took  an 
appeal  from  the  judgment  which  was  affirmed.  Afterward  the  husband, 
who  did  not  execute  the  mortgage,  appealed  from  the  order  striking  out 
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his  wife's  answer,  and  a  motion  was  made  to  dismiss  the  appeal.  And  it 
was  held  that  his  appeal  should  be  dismissed,  for  the  reason  that  he  had 
no  interest  in  the  mortgaged  premises,  and  it  was  not  shown  that  any  defi- 
ciency remained  on  the  debt  for  which  he  was  bound  after  applying  the 
proceeds  of  the  mortgage  sale. 

The  rule  in  chancery  was,  that  no  one  can  appeal  from  an  order  or  decree 
who  is  not  Injured  thereby,  and  even  a  party  who  is  aggrieved  by  one  por- 
tion of  a  decree  does  not  thereby  acquire  a  right  to  call  in  question  another 
portion  thereof,  which  has  no  bearing  or  effect  upon  his  rights  or  interests. 
Hackley  o.  Hope,  ante;  Cuyler  o.  Moreland,  6  Paige,  273;  Idley  o.  Bo  wen, 
11  Wend.  227. 

In  the  case  first  above  cited,  it  was  held  that,  where  a  party  has  released 
all  his  interest  in  a  suit,  he  has  no  right  to  appeal  from  an  order  or  decree 
made  therein,  which  does  not  prejudice  him,  though  it  may  be  wrong  as  to 
other  parties.    See  Steele  r.  White,  2  Paige,  478. 

In  Matter  of  Watson  o.  Nelson,  69  N.  T.  536,  an  executor  was  committed 
to  the  county  jail  by  virtue  of  a  warrant  of  commitment  issued  by  a  siuro- 
gate  upon  an  order  adjudging  said  executor  in  contempt  for  disobedience 
of  a  final  decree,  directing  him  to  pay  over  a  specified  sum  to  various  par- 
ties named  therein.  He  was  discharged  by  order  of  a  justice  of  the  supreme 
court  in  proceedings  on  habeas  corpus,  and  the  general  term,  on  writ  of 
certioraHy  affirmed  the  proceedings.  On  appeal  to  the  court  of  appeals, 
and  motion  to  dismiss  the  appeal,  it  was  held  that  one  of  the  parties  named 
in  the  surrogate's  decree  as  entitled  to  a  portion  of  the  sum,  who  was  not 
name  J  in  the  writ  of  certiorari,  had  no  such  standing  in  the  proceedings 
as  to  entitle  her  to  appeal  to  this  court. 

In  Ross  V.  Wigg,  100  N.  T.  243,  an  attachment  and  order  of  arrest  were 
issued  and  executed.  The  defendant  obtained  an  order  to  show  cause  why 
they  should  not  be  vacated,  the  motion  was  denied,  and  defendant  api)ealed 
from  the  order.  Before  such  apx>eal,  other  creditors  obtained  a  Judgment 
against  defendant,  supplementary  proceedings  were  instituted,  and  a 
receiver  appointed.  Subsequently  the  appeal  from  the  order  was  argued, 
defendant  offered  judgment  and  stipulated  that  an  order  should  be  entered 
dismissing  the  appeal,  and  an  ex  parte  order  to  that  effect  was  entered. 
Kotwithstanding  this,  the  general  term  aflElrmed  the  order  appealed  from^ 
and  the  order  of  affirmance  was  entered  by  the  receiver;  and  the  defendant's 
attorney  appealed  therefrom  in  defendant's  name  to  the  court  of  appeals 
and  moved  to  substitute  the  receiver  as  defendant.  And  it  was  held  that 
the  receiver  was  not  entitled  to  appeal  or  be  substituted.  He  is  not  an 
aggrieved  party.  He  is  In  no  way  bound  or  affected  by  the  order  from 
which  he  has  brought  the  appeal.  That  order  simply  affirmed  an  order 
previously  made  to  which  he  was  not  a  party.  The  fact  that  it  may 
remotely  or  contingently  affect  interests  which  he  represents,  does  not  give 
him  a  right  to  appeal.  Before  a  person  can  be  said  to  be  aggrieved  within 
the  meaning  of  §  1296  of  the  Code  by  an  adjudication,  it  must  have  binding 
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force  against  his  rights,  his  person  or  his  property.  But  before  one,  not  a 
party,  can  claim  the  right  to  appeal,  he  mast  not  only  be  aggrieved,  but  he 
must  be  entitled  to  be  substituted  in  the  place  of  a  party  who  has  a  right 
to  appeal. 

In  Piatt  0.  Piatt,  105  N.  Y.  488,  after  a  sale  in  a  partition  suit,  a  referee 
was  appointed  to  take  proof  of  the  interests  and  rights  of  the  several  par- 
ties and  claimants  in  the  fund.  The  referee  reported,  and  exceptions  were 
taken  by  some  of  the  parties  to  the  report  of  the  referee,  so  far  as  it  related 
to  a  certain  claim.  The  exceptions  were  overruled,  and  the  report  con- 
firmed by  the  special  term;  and  the  order  was  affirmed  on  appeal  to  the 
general  term.  On  appeal  to  the  court  of  appeals,  it  was  held  that  the  par- 
ties, who  had  not  filed  exceptions  or  appealed  to  the  general  term,  had  no 
right  to  appeal  to  this  court. 

In  People  ex  reL  Breslin  v,  Lawrence,  107  N.  Y.  607,  the  relator  was 
arrested  by  virtue  of  a  warrant  issued  by  a  police  justice  of  the  city  of  New 
York,  charging  the  violation  of  the  excise  law,  and  was,  upon  habeas  cor- 
pus  before  Judge  Lawrence,  remanded  to  custody.  On  application  of  the 
prisoner,  the  general  term  allowed  a  writ  of  certiorari,  directed  to  defend- 
ant requiring  him  to  return  to  that  court  the  record  of  the  habeas  corpus 
proceedings.  Upon  his  doing  so,  the  prisoner  was  ordered  to  be  dischaiiged 
from  custody.  A  notice  of  appeal  was  then  served  upon  the  relator's 
attorney,  stating  that  "  Abraham  R.  Lawrence,  one  of  the  justices  of  the 
supreme  court,  appeals  to  the  court  of  appeals  from  the  order  of  the  general 
term,"  above  described.  And  it  was  held  that  said  justice  was  not  the 
proper  person  to  take  an  appeal  to  this  coiu*t;  that  the  decision  affected  no 
substantial  right  of  his  within  the  meaning  of  §  519  of  the  Code  of  Criminal 
Procedure,  or  of  any  person  of  whom  he  was  the  legal  representative  or 
agent.  After  deciding  that  the  relator  was  not  illegally  detained  in  cus- 
tody, he  had  no  further  duty  to  perform.  He  was  no  more  bound  to  see 
that  the  relator  was  kept  in  custody  than  any  other  citizen.  He  was  not 
hindered  by  the  onle.r  appealed  from  in  the  discharge  of  any  duty,  or  the 
exercise  of  any  power,  conferred  upon  him  by  law,  and,  therefore,  had  no 
more  interest  or  right  to  appeal  than  any  judge  whose  decision  has  been 
interfered  with  or  reversed.  But  it  seems  that  the  appeal,  in  such  case, 
.should  be  taken  *'  in  the  name  of  the  People*'  by  the  attorney-general  or  a 
district  attorney. 

In  Hooper  o.  Beecher,  109  N.  Y.  609,  appeals  were  taken  from  the  judg- 
ment in  this  action,  and  from  two  orders  of  the  general  term,  one  denying 
a  motion  for  reargument,  and  the  other  modifying  a  previous  order  of  the 
general  term  granting  costs  against  the  defendants  and  making  the  costs 
payable  out  of  a  fund  in  the  hands  of  one  of  the  defendants.  Motions 
were  made  by  plaintiffs  to  dismiss  the  appeals,  and  it  was  held  that,  as  the 
order  of  the  general  term  modifying  its  previous  order  and  making  the 
payment  of  costs  a  lien  upon  the  funds  in  the  hands  of  one  of  the  appel- 
lants was  granted  upon  the  appellants'  own  motion,  they  could  not  appeal 
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therefrom.  They  thereby  obtained  the  precise  relief  for  which  they  had 
made  application.  A  party,  in  whose  favor  a  judgment  is  entered  or  an 
order  made,  cannot  be  aggrieved  by  it,  and  he  is,  therefore,  in  no  posiUoEa 
to  claim  the  right  of  appeal. 

In  Foster  v.  Foster,  7  Paige,  48,  it  was  held  that,  where  a  wife  appeals 
from  the  decision  of  a  surrogate  admitting  a  wiU  to  probate,  which  is 
affirmed,  the  husband  cannot  appeal  from  the  decree  of  affirmance,  with- 
out joining  his  wife. 

Who  can  appeal.^A  purchaser  at  an  administrator's  sale  may  appeal 
from  a  surrogate's  order  setting  it  aside,  as  he  has  an  inchoate  right  which 
entitles  him  to  a  hearing.    Delaplaine  v.  Lawrence,  10  Paige,  602. 

So  a  purchaser  at  foreclosure  sale  may  appeal  from  an  order  setting  it 
aside.    Mortimer  v,  Kash,  17  Abb.  229  n. 

In  Wells  V.  Danforth,  1  Code  N.  S.  415,  it  was  held  that  an  appeal  lies, 
notwithstanding  a  payment  of  the  Judgment,  imless  such  payment  was 
made  by  way  of  settlement. 

In  Yandemark  v.  Yandemark,  26  Barb.  416,  it  was  held  that  a  devisee 
or  legatee  may  appeal  from  an  order  of  the  surrogate,  admitting  a  will  to 
probate,  notwithstanding  he  was  one  of  the  persons  who  presented  the 
will  to  the  surrogate,  and  petitioned  for  its  probate. 

In  Landers  v.  Fisher,  24  Hun,  648,  a  party  to  whom  another  has  been 
enjoined  from  paying  money  was  held  to  be  entitled  to  appeal  from  the 
Injunction  order,  as  he  was  the  party  aggrieved. 

In  Kelsey  o.  gaudier  Process  Co.,  19  Abb.  N.  C.  427,  a  corporation 
was  adjudged  to  be  dissolved,  and,  from  such  judgment,  appealed.  A 
motion  to  dismiss  the  appeal  was  made,  and  it  was  held  that  a  corporation 
aggrieved  by  a  judgment  declaring  it  to  be  dissolved,  is  no  exception  to  the 
rule  that  every  party  litigant  has  the  right  to  appeal  from  a  judgment  by 
which  he  is  aggrieved.  It  has  sufficient  existence  to  appeal.  It  not  only 
may  appeal  from  the  judgment,  but  from  an  order  based  upon  the  judg- 
ment or  growing  out  of  proceedings  taken  to  enforce  or  execute  it. 

In  Babcock  v.  Arkenburgh,  42  Hun,  660,  the  attorneys  for  all  the  parties 
in  the  action,  with  the  exception  of  a  single  defendant  who  appeared  in 
person,  signed  a  stipulation  providing  for  the  payment,  out  of  a  certain 
fund,  of  the  disbursements  taxed  and  included  in  a  judgment  entered  in 
an  action,  and  also  for  the  payment  of  the  costs  of  an  appeal  taken  to  the 
court  of  appeals  from  the  order  of  the  general  term.  Upon  the  refusal  of 
the  one  defendant  to  sign  the  stipulation,  a  motion  was  made  for  an  order 
according  to  the  terms  of  such  stipulation,  which  was  granted,  and  from 
this  order  an  appeal  was  taken  to  the  general  terra.  Upon  the  hearing  of 
the  motion  at  the  special  term  some  of  the  parties  who  were  represented 
"by  an  attorney,  appeared  and  with  the  defendant  opposed  the  motion.  On 
the  hearing  of  the  appeal,  at  general  term,  it  was  claimed  that  the  parties 
'>yho  were  represented  in  the  action  could  not  be  appellants  in  person. 
But  it  was  held  that  they  are  in  hostility  to  their  attorney,  who  signed  the 
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fltipolation  mentioned,  and  may,  therefore,  properly  appear,  as  to  this  pro- 
ceeding, in  person  and  api>eal  in  the  same  way;  and  that  the  court  would 
not,  under  the  circumstances,  decline  to  hear  and  dispose  of  the  appeat 

In  Sanford  v.  Sanford,  68  N.  Y.  67,  the  defendant,  after  the  recovery  of 
Judgment  and  an  appeal  to  the  general  term,  was  declared  a  bankrupt  on 
his  own  application.  The  plaintiff  proceeded  and  obtained  a  judgment  of 
affirmance  and  for  the  costs  of  the  appeaL  From  that  judgment  the  de- 
fendant appealed  to  the  court  of  appeals,  and  plaintiff  moved  to  dismiss 
the  appeal  on  the  ground  that  it  can  only  be  prosecuted  by  the  assignee  in 
bankruptcy.  And  it  was  held  that  the  judgment  debtor  has  a  sufficient 
interest  in  the  judgment  of  affirmance  to  sustain  an  appeal  therefrom  by 
him  to  this  court.  The  judgment  of  affirmance  appealed  from  contains 
also  a  judgment  against  the  bankrupt  for  the  costs  of  the  appeal  incurred 
after  the  bankruptcy.  These  costs  would  not  be  provable  against  the 
bankrupt's  estate,  and  his  liability  therefor  would,  consequently,  not  be 
affected  by  the  discharge  should  he  obtain  one,  and,  as  to  the  recovery  for 
these  costs,  the  assignee  has  no  interest.  Where  the  bankrupt  is  seeking 
to  maintain  a  right  to  property,  whic^  right,  if  existing,  has  passed  to  the 
assignee,  the  lattef  is  the  proper  party  to  prosecute  the  action  or  appeal. 
And  when  the  former  is  seeking  to  prevent  the  establishment  of  a  claim 
against  himself,  the  assignee,  in  the  interest  of  creditors,  may  well  be 
allowed  to  intervene  in  order  to  exclude  claims  which,  if  established,  might 
be  entitled  to  dividends.  But,  in  the  latter  case,  the  bankrupt  also  has  an 
interest  sufficient  to  entitle  him  to  maintain  an  appeal.  He  may  never 
obtain  a  discharge,  and  then  the  erroneous  judgment  will  be  a  charge  upon 
him. 

In  Attorney-General  v.  North  America  Life  Ins.  Co.,  77  K.  Y.  297,  pro- 
ceedings were  instituted  by  the  attorney-general  for  the  appointment  of  a 
receiver  of  a  life  insurance  company,  pursuant  to  the  act  of  1860,  and  an 
order  was  made  therein  at  a  special  term  permitting  the  attomesrs  for  a 
policy  holder  and  any  person  similarly  situated  to  appear  In  all  motions 
and  proceedings  in  the  action.  Prior  to  the  making  of  this  order,  a  re- 
ceiver had  been  appointed.  And  it  was  held  that  it  was  competent  for  the 
court,  in  the  exercise  of  its  equitable  jurisdiction,  to  permit  parties,  in- 
terested in  the  administration  of  the  property  and  assets  of  the  corpora- 
tion, to  appear  and  be  made  parties  to  proceedings  taken  by  or  against  the 
leceiver,  by  which  their  rights  might  be  affected;  and  that  this  right  to 
appear  and  become  parties  to  such  proceedings  included  the  right  to  appeal 
from  orders  made  affecting  their  interests. 

In  Bockes  v.  Hathom,  78  N.  Y.  222,  the  plaintiff,  as  trustee,  brought  a 
suit  to  foreclose  the  trust  mortgage.  There  were  two  co-trustees,  one 
refused  to  begin,  the  other  to  continue,  as  plaintiff  ;  and  they  were  made 
defendants.  An  Issue  was  tried  as  to  the  validity  of  certain  bonds  and 
coupons  which  were  in  the  hands  of  corporations  or  persons,  and  as 

'^^pther  they  were  entitled  to  share  in  the  trust  f imd  ;  and  the  referee  ad- 
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judged  that  they  were  not  yalld  and  disallowed  their  amount.  Fh>in  the 
judgment  entered  <m  the  report  of  the  referee,  an  appeal  was  taken  In  the 
name  of  the  trustee,  who  was  the  sole  plalntiif.  This  was  aUowed  by  an 
order  of  the  court  to  be  done  In  his  name  by  others ;  and  from  that  order 
an  appeal  was  taken  to  the  court  of  i^peals,  and  It  was  held  that,  as  the 
plaintiff  was  a  trustee  of  a  fund  for  the  security  of  an  Indebtedness  to 
others,  he  was  aggrieved  by  a  judgment  which  reduces  t|ie  number  of  those 
who  are  interested  in  it.  It  is  his  duty  to  protect  the  fund  from  unfounded 
claims  upon  it ;  and  he  is  not  aggrieved  when  an  unreal  claim  has  been 
defeated.  It  is  his  duty  also  to  protect  and  assist  real  claimants  in  reaching 
their  due  share  of  the  fund.  And  it  is  his  duty,  when  he  has  sued  for  an 
enforcement  of  the  general  indebtedness,  to  see  that  the  aggregate  adjudged 
Is  large  enough  to  cover  all  the  claims  that  really  exist,  and  to  see  that  no 
real  claimant  is  adjudged  to  be  without  right ;  and  he  is  a^^^ved  when 
a  real  claim  is  not  added  into  the  amount  adjudged  to  be  due,  and  a  real 
claimant  is  shut  out  by  the  judgment  from  a  share  in  the  proceeds  of  it. 

And  it  was  also  held  that  the  plaintiff  in  such  an  action  nuy,  and  it  is 
his  duty  in  a  proper  case,  to  permit  his  name  to  be  used  by  a  eeBiui  que 
trust,  for  the  review  of  a  judgment  fatally  adverse  to  the  latter ;  and  the 
court  may  by  order  permit  such  an  appeal  to  be  brought. 

In  the  Matter  of  Guardian  Savings  Institution,  78  N.  Y.  408,  a  party  waa 
appointed  receiver  of  an  insolvent  savings  bank  and  executed  his  bond  with 
a  surety.  He  entered  upon  his  duties,  but  subsequently,  by  leave  of  the 
court,  resigned,  and  a  new  receiver  was  appointed.  An  order  of  the  special: 
term  was  made  settling  the  accoimts  of  the  former  receiver,  which  con- 
tained a  clause  authorizing  the  surety  to  appeal  on  stipulating  to  be  bound 
by  the  decision  thereon.  The  surety  appealed  to  the  general  tenn,  making 
the  required  stipulation,  which  was  accepted  by  the  opposite  party.  The 
appeal  was  heard  without  objection  to  the  right  of  the  surety  to  appeal,  and 
the  order  was  a^med  with  the  direction  that  the  surety  pay  to  the  new 
receiver  tlie  amount  of  the  bond.  The  surety  appealed  from  this  order  to 
the  court  of  appeals,  and  it  was  held  that  he  was  entitled  to  take  such 
appeal. 

In  Hobart  o.  Hobart,  86  N.  Y.  636,  an  action  was  brought  for  partition 
of  lands  situate  In  the  city  of  New  York.  The  referee  stated  and  daimed 
in  his  report  the  fees  allowed  by  the  Act  in  relation  to  such  sales  In  said 
city.  The  special  term  confirmed  the  report  except  as  to  fees,  and  allowed 
the  referee  $25  over  and  above  disbursements.  The  referee  appealed  to  the 
general  term,  which  affirmed  the  order  of  the  special  term,  and  then  ap- 
pealed to  the  court  of  appeals.  And  It  was  held  that  he  had  such  a  stand- 
ing as  enabled  him  to  appeal.  He  was  a  party  to  the  special  term  order,  and, 
so  far  as  that  order  deprived  him  of  his  legal  fees,  it  did  not  rest  in  dis- 
cretion but  affected  his  substantial  rights.  The  order  was  not  made  by 
default,  but  upon  reading  and  filing  his  report,  in  which  he  claimed  proper 
fees  and  commissions.    He  was  also  a  i>arty  to  the  general  term  order- 
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This  was  an  order  against  him,  and  he  could  appeal  from  it  under  of  §  1294 
the  Code.  It  is  a  mistake  to  suppose  that  no  one  can  appeal  from  an  order 
made  in  an  action,  unless  he  is  a  party  to  the  action.  Every  one  who  can 
properly  be  called  a  party  to  the  order,  and  who  is  aggrieyed  thereby,  may 
appeal.  The  court  of  appeals,  under  this  view,  has  repeatedly  entertained 
appeals  by  purchasers  at  Judicial  sales,  by  attorneys,  by  sheriffs,  and  by 
other  persons. 

In  People  ex  rel  Bumham  v.  Jones,  110  N.  Y.  509,  an  application  for 
title  to  certain  lands  was  filed  by  the  Bartholomay  Brewing  Co.  before  the 
commissioners  of  the  Land  Office,  and  opposed  by  the  relator  upon  the 
ground  that  he  was  the  owner  of  a  portion  of  the  adjacent  uplands.  The 
commissioners,  after  hearing  both  parties,  passed  a  resolution  that  a  patent 
issue  to  the  said  company  substantially  as  asked  for.  To  review  the  com- 
missioners' action,  a  writ  of  certiorari  was  granted  by  the  supreme  court, 
and  the  matter  was  heard  at  the  general  term,  which  reversed  the  said  reso- 
lution and  denied  the  application  of  the  company.  Upon  this  decision  a 
final  order  was  entered,  from  which  the  commissioners  and  the  company 
have  separately  appealed  to  the  court  of  appeals.  A  motion  was  made  to 
dismiss  the  appeal.  And  it  was  held  that  the  commissioners  are  aggrieved 
by  the  decision  of  the  general  term,  and,  therefore,  have  a  right  to  appeal 
therefrom.  This  decision,  if  sustained,  interferes  with  their  exercise  of  the 
I>ower  to  grant  so  much  of  the  lands  under  navigable  waters  as  they  should 
deem  necessary  to  promote  the  commerce  of  the  state,  or  for  the  beneficial 
enjoyment  of  the  same  by  the  adjacent  upland  owners.  It  is  their  duty, 
representing  both  public  and  private  interests,  to  defend  any  determination 
which  they  have  made  and  which  they  believe  to  be  right.  Though  they 
did  not  have  any  property  or  pecuniary  interest  in  the  matter  in  con- 
troversy, they  were,  in  a  legal  sense,  aggrieved  by  the  decision  appealed 
from.  That  officers  thus  situated  may  be  both  appellants  and  respondents 
upon  appeals  to  the  court  of  appeals,  is  shown  by  the  uniform  practice  for 
many  years.  See  the  following  authorities :  Allen  v.  Commissioners  of 
Land  Office,  38  INT.  Y.  312  ;  People  ex  rel.  Cayuga  Indians  v.  Commission- 
ers of  Land  Office,  99  Id.  648 ;  People  ex  rel  Mayor,  etc.,  v.  McCarthy,  102 
Id.  630 ;  People  ex  rel  Millard  o.  Chapin,  104  Id.  96 ;  People  ex  rel.  Wright 
V.  Chapin,  Id.  869 ;  People  ex  rel  N.  Y.  O.  <&  W.  B.  B.  Co.  v.  Chapin,  106 
Id.  266. 
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EfiASTUB  S.  Pbosseb,  Respondent,  v.  The  First  Naxiokal 
Bank  of  Buffalo  et  a2..  Appellants. 

Court  0/  Appeals,  Odober  4, 1887. 

1.  Appeal.    Order  of  revarsoZ. — ^Where  the  order  of  reyersal  by  the 

general  term  does  not  specUy  that  the  reyersal  was  upon  questtooB 
of  fact,  Its  Justlfioatlon  must  be  found  in  some  error  of  law  re- 
vealed by  the  record. 
See  note  at  end  of  case. 

2.  5affie.  FMmg  of  trial  otncH.~The  finding  of  the  trial  ooturt  does 

not  present  any  error  of  law  unless  it  1b  unsupported  by  any 
evidence,  or  is  against  the  evidence.  Such  finding,  when  not  dis- 
turbed by  the  general  term,  concludes  the  court  of  appeals,  if  there 
is  any  evidence  upon  which  it  can  properly  be  based. 
8.  CorporatiofM.  QjISoers.— Where  the  president  of  a  bank  personally 
purchases  shares  of  stock  and  takes,  without  either  actual  or  Im* 
plied  authority  to  do  so,  the  funds  of  the  bank  to  pay  therefor,  he 
oommlts  a  breach  of  trust,  and  the  bank  can  rely  for  indemnity 
entirely  upon  him  and  hold  him  as  its  debtor  for  the  amount  taken, 
or  can  treat  him  as  a  trustee  of  the  stock  for  its  use,  and  enforce 
the  trust  for  its  benefit  by  compelling  a  transfer  or  sale  of  the 
stock  for  its  account,  and  if  the  bank  has  not  claimed  the  stock,  it 
cannot  be  held  liable  for  the  president's  deceit,  in  the  sale  of  sueh 
stock. 

Action  brought  to  recover  damages  sustained  by  plaintiff 
in  the  purchase  of  certain  shares  of  stock,  induced  by  cer^ 
tain  false  and  fraudulent  representations  as  to  the  financial 
condition  of  the  defendant  made  by  its  president  on  its 
behalf. 

Appeal  from  an  order  of  the  general  term  of  the  superior 
court  of  Buffalo,  granting  a  new  trial  to  plaintiff,  reversing 
an  order  of  the  special  term  of  the  same  court,  and  also  re- 
versing a  judgment  in  favor  of  the  defendant. 

Ohreen^  McMillan  ^  CHueky  for  respondent. 
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James  F.  Gluck^  of  counsel. 

John  O-.  JtElbum  and  AnsleyWUeoz^  for  appellant. 

EABii,  J. — The  complaint  alleges  the  incorporation  of  the 
defendant  bank,  and  that  R.  Porter  Lee  was  duly  elected 
president  thereof  on  the  10th  day  of  January,  1882 ;  that 
on  or  about  the  tweuty-fix'st  day  of  the  same  January  the 
plaintiff  was  solicited  by  the  president  of  the  bank  to  pur- 
chase some  of  the  stock  of  the  bank,  and  that,  as  an  in- 
ducement thereto,  the  bank,  through  its  president,  stated 
to  the  plaintiff  that  it  was  in  a  solvent  and  flourishing  con- 
dition ;  that  its  bad  and  doubtful  debts  did  not  amount  in 
all  to  the  sum  of  $50,000  and  that  if  it  should  then  be 
wound  up,  the  stockholders  would  receive  a  premium  of  at 
least  sixty  dollars  on  every  one  hundred  dollars  worth  of 
stock  held  by  them ;  that  such  representations  were  false 
and  untrue  to  the  knowledge  of  the  president,  and  the 
bank  was  at  the  time  insolvent ;  that  relying  upon  such 
representations,  the  plaintiff  purchased  fifty  shares  of  the 
stock  owned  by  the  bank,  and  paid  the  bank  therefor  the 
sum  of  $8,000,  and  received  a  certificate  therefor  signed  by 
the  president  and  cashier ;  that  by  means  of  such  purchase 
and  the  subsequent  failure  of  the  bank,  the  plaintiff  be- 
came liable  to  contribute  toward  the  payment  of  creditors 
of  the  bank  of  the  sum  of  $5,000  under  the  national  bank 
act ;  that  by  reason  of  such  purchase  and  failure  the  plaint- 
iff has  sustained  damages  in  the  sum  of  $18,000 ;  that  a 
receiver  of  the  bank  was  duly  appointed  on  the  22d  day 
of  April,  1882,  and  that  he  has  filed  with  such  receiver 
proof  of  his  claim  for  such  damages  and  demanded  of  him 
payment  thereof,  and  has  also  tendered  the  certificate  of  the 
stock  to  him  and  offered  to  surrender  the  same,  and  de- 
manded the  sum  thereof,  which  was  refused ;  and  the  prayer 
for  relief  is  as  follows  :  ^'  Wherefore  this  plaintiff  demands 
judgment  against  the  defendants,  declaring  the  purchase 
of  said  stock  void  and  setting  the  same  aside,  and  for  the 
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payment  to  him  out  of  the  assets  of  said  bank  as  a  pre- 
ferred creditor  of  the  sum  of  $18,000,  with  interest  as  afore- 
said from  the  2l8t  day  of  January,  1882,  or  for  such  other 
or  further  or  different  relief  as  to  the  court  from  all  the 
facts  shall  seem  adequate,  equitable  and  just." 

It  is  thus  seen  that  the  precise  and  only  cause  of  action 
alleged  is  the  damages  sustained  by  the  plaintiff  in  conse- 
quence of  the  purchase  by  him  from  the  bank  of  certain 
shares  of  its  stock  belonging  to  it,  which  purchase  was 
» induced  by  certain  false  and  fraudulent  representations 
as  to  its  financial  condition  made  on  its  behalf  by  its  pres- 
ident. 

The  answer  put  in  issue  the  ownership  and  sale  of  the 
stock  by  the  bank,  and  the  alleged  false  representations. 

The  action  came  to  trial  before  a  judge  and  a  jury,  and  the 
following  questions  were  submitted  to  the  jury : 

1.  Were  the  representations  made  by  Mr.  Lee  about  the 
financial  condition  of  the  bank  at  the  time  of  the  purchase 
of  the  stock  to  Mr.  Prosser  false  and  untrue  ? 

2.  Did  Mr.  Prosser  rely  upon  those  representations  in  the 
purchase  of  the  stock  and  believe  them  to  be  true  ? 

3.  Was  the  bank  insolvent  at  the  time  these  representa- 
tions were  made? 

4.  Did  Mr.  Prosser  make  the  contract  of  purchase  with 
Mr.  Lee  as  the  agent  of  the  bank  ? 

5.  Did  the  bank  own  the  stock  ? 

6.  Did  the  bank  get  the  money  ? 

The  jury  answered  the  first,  second  and  third  questions 
in  the  affirmative  and  the  other  questions  in  the  negative. 

Thereupon  the  trial  judge  heard  further  evidence,  and 
subsequently  filed  his  decision  containing  findings  of  fact 
and  of  law.  Among  his  findings  of  fact  are  the  following  : 
"  The  said  bank  did  not  make  to  said  plaintiff,  through  its 
president  or  otherwise,  the  statements  and  representations 
touching  the  condition  of  said  bank,  or  in  respect  to  the 
Btock  thereof,  which  are  in  that  behalf  in  said  complaint  set 
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up  and  alleged^  or  either  of  them ; "  '^  that  said  plaintiff  did 
not  pui*cha8e  of  said  bank  fifty  shares  of  its  stock,  pr  pay 
said  bank  therefor,  but  he  purchased  the  same  of  R.  Porter 
Lee  and  paid  him  therefor ;  "  and  he  found  as  conclusions 
of  law  that  the  plaintiff  was  not  entitled  to  the  relief 
demanded  by  him,  and  that  the  complaint  should  be  dis- 
missed. 

Thereafter,  before  the  entry  of  judgment,  by  the  consent 
of  the  parties,  an  order  was  entered  staying  further  proceed- 
ings that  the  plaintiff  might  prepare  a  case  and  exceptions, 
as  recited  in  the  order,  ^^to  the  end  that  all  questions  of 
fact  in  the  case,  and  especially  the  fourth,  fifth  and  sixth 
findings  of  the  jury  alleged  by  plaintiff  to  be  irregular  and 
incorrect,  may  be  fully  considered  by  the  court  prior  to  the 
entry  of  judgment  herein." 

The  motion  for  a  new  trial  was  subsequently  brought  on, 
heard  and  decided,  and  thereafter  judgment  was  entered 
dismissing  plaintiff^s  complaint.  From  that  judgment 
plaintiff  appealed  to  the  general  term,  and  there  the  judg- 
ment was  reversed  and  a  new  trial  ordered.  The  order  of 
reversal  does  not  specify  that  the  reversal  was  upon  ques- 
tions of  fact,  and,  therefore,  its  justification  must  be  found 
in  some  error  of  law  revealed  by  the  record. 

Several  interesting  questions  of  law  are  discussed  with 
much  ability  and  learning  in  the  brief  of  the  plaintiffs 
counsel,  which  we  do  not  deem  it  important  to  determine. 
We  will  assume  that  if  this  stock  belonged  to  the  bank,  and 
the  president  disposed  of  it  to  the  plaintiff,  making  the  rep- 
resentations alleged  in  the  complaint,  this  action  could  be 
maintained ;  and  we  will  further  assume  that  if  the  pres- 
ident represented  to  the  plaintiff  that  the  stock  belonged  to 
the  bank,  and  sold  it  to  him  assuming  to  act  ft>r  and  to  rep- 
resent the  bank,  the  action  could  be  maintained,  although 
the  bank  did  not  own  the  stock. 

But  the  fundamental  difficulty  with  the  plaintiff's  case  is, 
that  the  bank  did  not  own  the  stock,  and  that  the  president 
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did  not  represent  that  it  owned  the  stock,  nor  assume  to  act 
for  it,  or  on  its  behalf,  in  making  the  sale  thereof  to  the 
plaintiff* 

The  finding  of  the  trial  court  to  this  effect,  sustained  by 
su£Scient  evidence,  and  not  reversed  at  the  general  term, 
concludes  us* 

As  to  the  ownership  of  the  stock,  there  is  no  real  dispute 
upon  the  evidence.  The  United  States  Bank  act  (U.  S.  R. 
S.,  §  6201),  prohibits  a  national  bank  fi-om  making  any  loan 
or  discount  on  the  security  of  the  shares  of  its  own  capital 
stock,  and  from  puf chasing  or  holding  any  of  such  shares, 
unless  it  becomes  necessary  to  prevent  loss  upon  a  debt  pre- 
viously contracted  in  good  faith.  The  capital  of  the  bank 
was  $100,000,  divided  into  one  thousand  shares  of  $100 
each.  Lee  entered  the  bank  in  the  spring  of  1862  as  mes- 
senger boy,  and  remained  in  that  position  for  about  three 
months,  when  he  was  made  a  bookkeeper.  Then  he  became 
successively  teller,  assistant  cashier,  cashier,  vice-president, 
and  finally,  on  the  10th  day  of  January,  1888,  about  three 
months  before  the  failure  of  the  bank,  president.  Ou  the 
same  10th  day  of  January,  one  McKnight  was  chosen  cashier 
of  the  bank.  At  that  time  Lee  owned  more  than  one-half 
of  the  capital  stock  of  the  bank,  and  the  directors  allowed 
him  substantially  to  control  and  direct  the  financial  affairs 
and  business  transactions  of  the  bank.  On  the  11th  day  of 
January  he  entered  into  contract  with  Mrs.  Stagg  for  the 
purchase  from  her  of  fifty  shares  of  the  capital  stock  of  the 
bank,  for  the  price  of  $6,500,  and  to  obtain  the  money  to  pay 
for  such  stock  McKnight  at  his  request  made  a  note  for 
$6,500,  whichhe  indorsed  and  placed  in  the  bank  as  discount 
paper.  He  then  drew  from  the  bank  $6,500,  and  paid  Mrs. 
Stagg  for  the*  stock,  and  took  a  transfer  thereof.  On  the 
18th  day  of  January,  he  bought  of  one  Vought  148  shares 
of  the  bank  at  $160  per  share,  and  to  pay  for  the  same 
he  made  a  call  loan  from  the  bank  of  $23,600,  and  then  ob- 
tained a  New  York  draft  from  the  bank,  which  he  delivei'ed 
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to  Yought  in  payment  of  the  stock.  The  oall  loan  was 
made  to  him  in  the  same  way  that  call  loans  were  made  to 
other  customers  of  the  bank,  but  without  any  security.  In 
purchasing  these  two  parcels  of  stock  he  did  not  assume  to 
act  for  the  bank»  but  he  negotiated  for  and  purchased  them 
in  his  own  name ;  they  were  transferred  to  him  individually, 
and  aU  this  stock  stood  in  his  name  on  the  books  of  the 
bank  on  the  21st  day  of  Januaiy,  when  he  made  the  sale 
to  the  plaintiff.  The  money  received  by  Lee  upon  the  sale 
to  the  plaintiff  was  used  by  him  to  pay  the  note  held  by 
the  bank  for  $6,500,  and  to  apply  i]>  reduction  of  the  call 
loan. 

Lee  had  no  actual  authority  to  buy  this  stock  for  the 
bank,  and  he  could  have  no  implied  authority  to  buy  it  and 
thus  violate  the  law,  and  he  did  not,  in  fact,  buy  it  for  the 
bank.  The  evidence  tends  to  show  that  he  purchased  this 
stock  for  the  purpose  of  getting  it  out  of  the  hands  of  per- 
sons who  were  not  useful  to  the  bank,  and  selling  it  to 
persons  who  would  be  useful,  and  in  this  way  he  expected 
and  intended  to  benefit  the  bank  and  its  stockholders.  But 
this  did  not  make  the  bank  owner  of  the  stock  op  the  pur- 
chase thereof  a  bank  transaction. 

In  taking  the  funds  of  the  bank  to  make  the  purchases, 
Lee  committed  a  breach  of  trust,  and  upon  familiar  princi- 
ples of  law  the  bank  could  have  followed  its  funds  into  the 
stock  before  a  sale  thereof  and  claimed  the  same.  But  it 
was  optional  with  it  whether  it  would  do  this  or  not.  It 
could  have  relied  for  indemnity  entirely  upon  Lee  and  held 
him  as  its  debtor  for  the  sums  taken,  refusing  to  take  and 
allowing  him  to  retain  the  stock ;  or  it  could  have  treated 
him  as  a  trustee  of  the  stock  for  it,  and  enforced  the  trust 
for  its  benefit  by  compelling  a  transfer  or  sale  of  the  stock 
for  its  account.  But  the  bank  never  claimed  the  stock ; 
some  of  it  was  sold  and  the  proceeds  applied  in  repayment 
of  the  sum  unlawfully  taken  from  the  bank,  and  thus  there 
is  no  reason,  whatever,  for  saying  that  the  bank  in  any 
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way  beoame  the  owner  of  the  stock.  Suppose,  instead  of 
buying  stock,  Lee  had  brought  for  himself  a  steamboat 
with  the  funds  taken  from  the  bank.  It  could  have  fol- 
lowed its  funds  into  the  steamboat  and  claimed  the  same. 
But  it  would  not  have  been  obliged  to  do  so,  and  its  option 
to  do  so  would  certainly  have  been  lost  when  the  boat  had 
been  sold  and  the  proceeds  of  the  sale  used  to  replace  the 
funds  unlawfully  taken. 

We,  therefore,  conclude  that  the  bank  did  not  own  tlus 
stock  and  had  no  stock  to  sell. 

There  was  some  evidence  that  Lee  represented  that  the 
stock  belonged  to  the  bank  and  that  he  assumed  to  sell  it 
for  the  bank.  But  such  evidence  was  not  conclusive.  The 
trial  court  found  the  fact  to  be  otherwise,  and  its  finding 
does  not  present  an  error  of  law  unless  it  was  unsupported 
by  any  evidence,  or  was  against  the  evidence.  The  finding 
not  disturbed  by  the  general  term  concludes  us  if  there  was 
any  evidence  upon  which  it  could  properly  be  based,  and 
that  there  was  such  evidence  seems  to  us  reasonably  clear. 

As  we  have  already  shown,  the  stock  did  not  belong  to 
the  bank,  stood  on  the  books  of  the  bank  in  Lee's  name 
and  was  by  him  transferred  to  the  plaintiff.  On  the  face 
of  all  the  papers  it  was  the  individual  transaction  of  Lee 
with  the  plaintiff.  Independently  of  the  evidence  to  which 
we  will  now  call  attention,  it  is  highly  improbable  that  Lee 
would  sell  his  own  stock  as  the  stock  of  the  bank.  There 
was  no  reason  for  his  doing  so.  The  plaintiff  wanted  to 
buy  the  stock  and  it  must  have  been  a  matter  of  utter  in- 
difference to  him  who  owned  it.  All  he  wanted  when  he 
purchased  was  a  good  title,  and  that  he  could  get  as  well 
from  Lee  as  owner  as  from  the  bank.  He  had  confidence 
in  Lee  as  he  was  willing  to  buy  knowing  that  he  had  sub- 
stantial control  and  management  of  the  bank.  There  was 
no  motive,  therefore,  for  selling  the  stock  as  belonging  to 
the  bank,  or  for  making  the  false  representations  that  the 
bank  had  bought  the.  stock  and  then  owned  it,  and  the  pre- 
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Bumption  is  very  strong  that  the  transaction  was  what  upon 
the  face  of  the  papers  it  appears  to  have  been.  The  weight 
to  be  given  to  these  facts,  inferences  and  presumptions  was 
for  the  trial  court,  and  it  was  to  determine  whether  it  was 
covercome  by  the  other  evidence.  All  the  other  evidence 
came  from  the  plaintiff  and  Lee,  who  was  produced  as  a 
witness  by  him.  The  plaintiff  was  an  interested  witness, 
and  Lee,  who  had  committed  a  breach  of  trust,  and  a 
crime  in  unlawfully  taking  the  funds  of  the  bank,  and  who 
had  by  false  representations  oommitted  a  gross  fraud  upon 
the  plaintiff,  was  a  discredited  witness  ;  and  it  was  for  the 
trial  court  to  determine  how  much  credit  should  be  given 
to  the  evidence  of  these  witnesses  and  how  much  it  should 
weigh  against  the  facts,  inferences  and  presumptions  re- 
ferred to ;  and  it  would  not  have  been  error  of  law  if  it  had 
'  wholly  discredited  it  as  it  was  quite  improbable,  so  far  as 
it  tended  to  show  that  Lee  did  the  absurd  and  useless  thing 
of  selling  his  own  stock  as  the  stock  of  the  bank.  The 
whole  of  the  plaintiff's  evidence  touching  the  ownership  of 
the  stock  and  the  representations  of  Lee  in  reference 
thereto,  is  as  foUows : 

"  On  the  21st  of  January,  1882,  having  previously  left 
my  bank  book  at  the  bank  to  have  some  interest  credited  to 
me,  I  called  for  the  book.  Mr.  Lee  apologizingly  said  that 
he  had  instructed  the  bookkeeper  to  allow  me  interest, 
which  the  bookkeeper  had  before  stated  to  me  that  he  was 
not  authorized  to  do.  The  bookkeeper  brought  me  my 
book,  with  some  interest  credited  to  me.  I  had  quite  a 
balance  there  for  me,  and,  noticing  the  amount  of  interest, 
I  thought  it  small ;  the  rate  was  four  per  cent.  I  had  a 
balance  there  and  I  desired  to  put  it  into  something,  and 
asked  Mr.  Lee  if  he  knew  of  anything  good  to  buy.  In 
response  to  that  question  he  said :  ^*  We  can  sell  you  some 
of  our  stock,  if  you  would  like.'*  I  inquired  how  much  he 
had  for  sale.  He  replied :  "  Any  portion  of  fifty  shares." 
I  inquired  the  price.    He  said  160 ;  that  he  had  sold  a  few 
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small  lots  at  that.  I  asked  Mr.  Lee  if  that  was  not  rather 
steep,  a  large  price.  In  response  to  that  he  said :  ^^  We 
think  not.  It  is  precisely  the  price  that  the  bank  took  it  in 
at  a  few  days  ago,  and  which  such  men  as  S.  O.  Bamum  and 
Charles  D.  Marshall  have  paid  for  small  lots." 

The  plaintiff  made  no  inquiry  as  to  the  ownership  of  the 
stock,  and  there  was  no  distinct  allegation  as  to  it  by  Lee ; 
and  there  was  nothing  in  the  conversation  or  negotiation 
between  them  which  made  the  matter  of  ownership  of  any 
importance.  The  only  item  of  this  evidence  which  really 
supports  the  theory  of  the  plaintiff  is  the  alleged  represen- 
tation by  Lee  that  the  bank  ^^  took  it  in  "  a  few  days  before 
at  the  same  price  for  which  he  offered  to  sell  it.  Whether 
that  representation  was  made,  whether  what  Lee  said  was 
misunderstood,  misapprehended  or  incorrectly  remembered 
were  matters  for  the  determination  of  the  trial  court  In 
that  portion  of  his  evidence  the  plaintiff  was  not  corrobo* 
rated  by  Lee.     He  testified  substantially  as  follows : 

^^  He  came  in  again  a  day  or  two  after  that  and  asked  me 
if  there  was  any  stock  of  the  First  National  Bank  of  Buffido 
for  sale.  I  told  him  there  was  a  little  in  the  market,  and'he 
wanted  to  know  how  much  it  was  worth.  I  told  him  I  had 
sold  some  for  160.  He  wanted  to  know  if  that  was  not 
pretty  steep.  I  told  him  we  thought  it  was  worth  that.  He 
said  he  had  bought  a  little  of  the  Manufacturers  and 
Traders'  Bank  stock  and  had  left  an  order  for  more,  but  he 
thought  he  would  like  to  get  some  of  ours.  He  asked  me 
how  the  bank  was  fixed,  and  I  took  him  into  the  back  room 
and  I  think  I  drew  him  off  an  abstract  of  the  statement  of 
the  books,  and  he  took  it  away  with  him  and  looked  at  it 
over  night.  He  came  in  the  next  day  and  asked  if  the  loans 
were  all  good.  I  told  him,  '  You  know  every  bank  has  some 
loans  that  are  not  good.'  He  asked  me  how  much  we  had 
that  was  not  good,  and  I  told  him  if  everything  came  out  all 
right,  as  I  expected,  it  would  be  pretty  much  all  good.  I 
think,  after  hearing  his  testimony  to-day,  that  he  4id  men- 
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tion  $50,000,  and  I  tbiuk  that  I  did  tell  him  if  everything 
did  turn  out  as  I  expected  it  would,  there  would  not  be  more 
than  that  amount  of  bad  loans.  He  handed  me  a  check  for 
$8,000  and  told  me  to  make  out  a  certificate  for  fifty 
shares/* 

Q.  What  was  said  by  him  to  jou  in  relation  to  the  owner- 
ship of  the  stock  by  the  bank  at  that  ijme? 

A.  I  think  I  told  him  "  we  have  the  stock." 

^'  I  find  upon  the  transfer  book  of  the  bank  a  transfer  of 
this  stock  to  Mr.  Prosser,  The  written  part  of  the  certifi- 
cate is  in  my  handwriting,  and  it  is  as  follows:  'First 
National  Bank.  For  value  received  I  hereby  sell,  transfer 
and  assign  to  E.  S.  Prosser  fifty  shares  of  the  capital  stock 
of  the  First  National  Bank,  subject  to  all  the  conditions  and 
liabilities  of  the  articles  of  the  association  and  by-laws. 
Witness  my  hand  in  Buffalo  this  21st  day  of  January,. in 
the  year  1882.     R.  P.  Lee.'     It  is  not  signed  as  president." 

The  plaintiff  called  Lee  for  further  examination  before 
the  court  after  the  jury  had  made  their  findings  and  had 
been  discharged,  and  the  following  questions  were  put  to 
him  and  answers  given :  "  Q.  Now,  Mr.  Lee,  in  the  con- 
versation that  took  place  between  yourself  and  Mr.  Prosser 
in  the  bank,  you  may  state  whether  or  not  you  did  not  use 
words  to  this  effect :  "  We  have  some  stock  for  sale."  In 
the  course  of  that  conversation,  were  these  words  used  in 
respect  to  the  question  of  how  much  it  cost,  Mr.  Prosser 
having  said,  "  Don't  you  think  that  is  pretty  high  ?  "  And 
did  you  not  say,  '^  That  is  the  same  price  the  bank  took  it 
in  at  a  few  days  ago  ?  " 

A.  I  don't  remember  using  the  expression,  "  took  it  in  at 
a  few  days  ago,"  but  I  could  not  swear  I  did  not  use  it. 

Q.  Did  a  conversation  of  that  purport  take  place  ? 

A.  Yes  sir,  of  that  general  purport ;  these  two  last  points 
you  have  spoken  of. 

By  the  court — Mr.  Lee,  you  have  said,  in  a  general  way, 
that  you  have  made  some  statement  that  was  in  substance 
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to  the  effect  of  what  the  counael  stated.  Did  you  state,  and 
if  you  did,  tell  in  what  manner  you  stated  to  Prosser  that 
this  stock  belonged  to  the  bank  ? 

A.  My  best  recollection  is  that  I  did  not  use  the  expres- 
sion ''of  the  bank ; "  but,  my  impression  is,  I  used  the  ex- 
pression, **  we  have  some  stock,"  I  do  not  think  Mr. 
Prosser  inquired  pai-ticularly  as  to  who  the  owner  of  the 
stock  was. 

Q.  You  do  not  desire  to  be  understood  as  swearing  that 
the  expression  was  not  used  ? 

A.  No,  sir ;  that  is  my  best  recollection  of  it. 

It  will  thus  be  seen  that  Lee  testifying  to  the  same  trans- 
action covered  by  the  plaintiff's  evidence  fails  materially  to 
confirm  him.  Taking  the  evidence  of  these  two  witnesses, 
as  they  gave  it,  it  is  by  no  means  clear  that  there  was  any 
dealing  as  to  any  stock  of  the  bank,  any  representations 
that  the  bank  owned  the  stock,  or  any  assumption  to  sell  it 
on  behalf  of  the  bank.  But  when  all  the  circumstances, 
with  the  inferences,  probabilities  and  presumptions  are 
weighed  and  considered,  we  think  there  was  enough  to 
authorize  a  finding  that  the  stock  was  not  sold  as  the  stock 
of  the  bank,  and  that  the  dealing  of  the  plaintiff  in  reference 
thereto  was  really  as  it  was  actually  upon  the  papers  with 
Lee  as  owner. 

This  conclusion  upon  the  facts,  leaves  the  plaintiff  with- 
out the  cause  of  action  alleged  in  his  complaint,  and  il  is 
not  important  to  inquire  whether  he  had  any  other  cause 
of  action  against  the  bank  growing  out  of  his  purchase  of 
the  stock  from  Lee  and  the  representations  made  by  Lee. 

We  have  carefully  examined  and  considered  other  excep- 
tions to  which  our  attention  has  been  called,  and  we  do  nut 
think  any  of  them  point  out  any  error,  and  they  are  not  of 
sufficient  importance  to  require  any  attention  here. 

The  order  of  the  general  term  should  be  reversed  and  the 
judgment  of  the  trial  term  affirmed,  with  costs. 

All  concur  except  Rtjger,  Ch,  J.,  not  votinpr- 
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Questions  op  Fact. 

The  jurisdiction  of  the  court  of  appeals  to  review  questions  of  fact  is 
mainly  defined  by  sections  1337  and  1838  of  the  Code  of  Civil  Procedure, 
which  read  as  follows : 

§  1337.  An  appeal  to  the  court  of  appeals  from  a  final  judgment,  or  from 
an -order,  granting  or  refusing  a  new  trial  in  an  action,  or  from  a  final 
order  affecting  a  substantial  right,  made,  either  in  a  special  proceeding,  or 
upon  a  summary  application  after  judgment  in  an  action,  brings  up  for 

review,  in  that  court,  every  question,  affecting  a  substantial  right,  and  not 
resting  in  disci*etion,  which  was  determined  by  the  general  term  of  the 
court  below,  in  rendering  the  judgment  or  making  the  order,  from  which 
the  appeal  is  taken;  except  that  a  question  of  fact,  arising  upon  conflicting 
evidence,  cannot  be  determined  upon  such  an  appeal,  unless  where  special 
provision  for  the  determination  thereof  is  made  by  law. 

§  1338.  Upon  an  appeal  to  the  court  of  appeals,  from  a  judgment,  revers- 
ing a  judgment  entei-ed  upon  a  referee^  s  report,  or  a  decision  of  the  court, 
upon  a  trial  without  a  jury;  or  from  an  order  granting  a  new  trial,  upon 
such  a  reversal;  it  must  be  presumed,  that  the  judgntent  was  not  reversed, 
or  the  new  trial  granted,  upon  a  question  of  fact,  unless  the  contrary  clearly 
appears,  in  the  body  of  the  judgment  or  order  appealed  from.  In  that  case, 
the  court  of  appeals  must  review  the  determination  of  the  general  term 
of  the  court  below,  ux>on  the  questions  of  fact,  as  well  as  the  questions  of 
law. 

In  trials  by  court, — In  Bunten  ».  The  Orient  Mut.  Ins.  Co.,  2  Keyes, 
667,  the  defendant's  argument,  on  appeal  to  the  court  of  appeals,  was 
chiefly  made  upon  the  proper  conclusions  of  fact  to  be  drawn  from  the 
testimony,  and  the  court  held  that  it  was  not  at  liberty  to  consider  that 
subject;  that  the  argument  of  fact  is  to  be  made  to  the  court  trying  the 
cause,  and  to  the  general  term,  if  an  appeal  is  taken.  But  it  goes  no  fur- 
ther, except  in  the  single  case  where  the  general  term  reverses  the  judg- 
ment below,  and  certifies  that  the  reversal  was  made  upon  questions  of 
fkct.  Where  that  circumstance  does  not  exist,  this  court  can  only  consider 
such  questions  of  law  as  may  be  presented,  assuming  the  facts  to  be  in  all 
resi)ects  as  certified  by  the  court  below. 

In  Shaw  r.  The  K.  Y.,  L.  E.  A  W.  R.  R.  Co.,  20  W.  Dig.  136,  a  judgment 
was  rendered  for  defendant  which  was  reversed  by  the  general  term,  on 
the  ground  that  upon  the  evidence  one  of  two  conclusions  was  Irresistible, 
either  of  which  involved  a  question  of  fact.  The  order  of  reversal  did  not 
state  that  it  was  made  upon  questions  of  fact.  And  it  was  held  that,  under 
§  13.38  of  the  Code  Civ.  Pro.,  the  reversal  must  be  deemed  to  have  been 
made,  not  ux>on  any  question  of  fact,  but  upon  questions  of  law  only,  and 
that  the  respondent  is  not  in  a  position  to  avail  himself  of  the  construction 
placed  upon  the  facts  by  the  general  term,  or  to  review  the  facts  for  the 
purpose  of  sustaining  the  conclusion  arrived  at  by  it  upon  the  same.    The 
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opinion  of  the  court  cannot  be  cited  to  sustain  the  reversal,  and  It  can  only 
be  justified  by  some  error  of  law.  Yan  Tassel  «.  Wood,  76  K.  Y.  614; 
Weyer  v.  Beach,  79  Id.  400;  Ward  o.  Craig,  87  Id.  550.  It  was  the  re- 
spondent's duty  to  see  that  the  order  showed  that  the  judgment  was 
reyersed  upon  the  facts. 

In  Beebe  v.  Mead,  83  N.  Y.  587,  it  was  held  that,  where  the  record  shows 
tliat  the  general  term  ordered  a  new  trial  both  on  the  law  and  the  facts  of 
the  case,  the  question  whether  the  general  term  was  right  in  holding  that 
the  court  at  circuit  erred  on  questions  of  fact,  is  oi>en,  on  appeal,  to  the 
consideration  of  the  court  of  appeals. 

In  Yan  Tassel  o.  Wood,  antey  it  was  held  that,  where  in  an  order  of 
general  term,  reversing  a  judgment  entered  upon  a  decision  of  the  court 
on  trial  without  a  jury,  it  is  not  stated  that  the  reversal  was  upon  qnestions 
of  fact,  the  reversal  in  order  to  be  sustained  in  the  court  of  appeals,  must 
be  justified  by  some  error  of  law,  and  the  opinion  cannot  be  looked  to  in 
order  to  ascertain  the  ground  of  the  reversal;  if  upon  the  facts,  it  must 
appear  in  the  body  of  the  order. 

It  was  held,  in  Guernsey  v.  Miller,  80  N.  Y.  181,  that,  though  an  appeal 
from  the  judgment  of  the  general  term  is  first  perfected  to  the  court  of 
appeals,  the  supreme  court  has  power  to  amend  its  record  by  conforming 
the  order  to  the  fact,  and  therein  stating  that  its  decision  was  made  upon 
questions  of  fact,  and  its  determination  in  that  respect  is  not  the  subject 
of  review.    See  Buckingham  v.  Dickinson,  54  N.  Y.  682. 

In  Clarke  o.  Lourie,  82  N.  Y.  580,  it  was  held  that  where  the  order 
appealed  from  states  no  ground  for  the  decision,  the  opinion  of  the  court 
cannot  be  resorted  to  for  the  purpose  of  determining  the  reasons  upon 
which  it  is  based;  and  that,  unless  the  contrary  appears,  it  must  necessarily 
be  assumed  that  the  order  was  made  in  the  exercise  of  the  discretion  of  the 
court  which  granted  it. 

Ill  Shultz  0.  Hoagland,  85  K.  Y.  464,  the  validity  of  a  general  assignment 
made  for  the  benefit  of  creditors,  was  assailed  upon  the  ground  of  fraud. 
The  special  term  upheld  it,  as  honest  and  fair,  because  not  satisfied  from 
the  evidence  that  it  was  executed  with  an  intent  to  hinder,  delay  or  defraud 
the  creditors  of  the  assignor;  but  up^n  appeal,  the  general  term  reversed 
this  decision,  having  reached  an  opposite  conclusion  upon  the  question  of 
fraudulent  intent.  The  reversal  by  the  latter  court  was  certified  to  have 
been  upon  questions  of  fact,  as  well  as  ui)on  questions  of  law,  and  It  was 
held,  on  appeal  to  the  court  of  appeals,  that  the  inquiry,  whether  this 
assignment  was  proved  to  have  been  made  with  an  actual  fraudulent 
intent,  is  open  to  review  in  the  latter  court,  unrestrained  even  by  the  find- 
ings of  the  trial  judge.    See  also  Godfrey  v,  Moser,  66  N.  Y.  250. 

In  The  Rider  Life  Raft  Co.  v.  Roach,  97  N.  Y.  378,  it  was  stated  that 
the  rvle  undoubtedly  is  that,  unless  otherwise  appearing,  the  court  of  ap- 
peals will  assume  the  order  to  have  been  granted  iipon  qnestions  of  law, 
and  these  only  can  be  considered  on  appeal.    If  the  court  below  was  influ- 
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enced  in  its  detennination  by  questions  of  fact,  and  it  was  material  to  the 
defendant  to  make  this  apparent,  he  should  have  seen  to  it,  that  the  order 
showed  that  the  reversal  was  upon  the  facts.  In  case  he  fails  to  do  this, 
he  is  not  in  a  position  to  claim  that  a  new  trial  should  be  denied  upon 
grounds  remote  from  the  merits  of  the  controversy  which  he  is  prevented 
from  urging  by  reason  of  the  silence  of  the  order. 

In  Nicholls  v.  Wentworth,  100  N.  Y.  456,  the  general  term'  reversed  a 
judgment  awarding  a  perpetual  injunction  against  the  defendant  from 
obstructing  a  certain  alley,  upon  the  ground  that  the  evidence  did  not 
authorize  the  finding  made  by  the  prior  court,  that  the  use  of  the  alley  by 
the  plaintiff  and  her  grantors  had  for  a  period  of  more  than  twenty  years 
been  open,  notorious  and  well  known,  under  a  claim  of  right,  and  adverse 
to  the  exclusive  ownership  of  any  part  thereof  by  the  defendant.  And  it 
was  held  that  the  order  of  reversal,  as  it  does  not  specify  that  it  was  made 
upon  questions  of  fact,  must  be  deemed  to  have  been  made  upon  questions 
of  law.  Section  1338,  Code  Civ.  Pro. ;  Davis  v.  Leopold,  87  N.  Y.  620; 
Rider  L.  R.  Co.  v.  Roach,  ante.  The  only  question,  in  such  case  for  the 
consideration  of  the  court  of  appeals  Is,  whether  there  was  sufficient  evi- 
dence to  support  the  finding  of  the  trial  comt,  and  the  legal  conclusions 
predicated  thereon,  that  such  a  user  will  establish  a  right  in  one  party,  to 
an  easement  in  the  land  of  another,  if  continued  for  a  sufficient  length  of 
time. 

Where  the  reversal  of  a  judgment  in  favor  of  plaintiff,  entered  ui>on 
trial  by  the  court  without  a  jury,  is  upon  the  law  only,  the  court  of  appeals 
does  not  have  to  deal  with  the  weight  of  the  evidence,  but  simply  to  de- 
termine whether  there  is  any  evidence  which  authorized  the  findings  of 
the  essential  facts.    N.  Y.  etc..  Ferry  Co.  v.  Moore,  102  K.  Y.  667. 

In  Lewis  o.  Barton,  106  N.  Y.  70,  it  was  held  that,  though  it  appears  by 
the  opinion  of  the  general  term  that  a  judgment  in  an  action  tried  by  the 
court  was  reversed  upon  the  facts,  yet,  if  this  does  not  appear  in  the  order 
of  reversal,  the  court  of  appeals  is  bound  to  presume  that  the  reversal  was 
upon  questions  6f  law  only. 

The  action  in  Prosser  t.  The  First  Nat.  Bank  of  Bnflido,  reported  above, 
came  to  trial  before  a  judge  and  jury,  and  questions  of  fact  were  submitted 
to  the  jury.  The  trial  judge  subsequently  heard  further  evidence,  and 
filed  his  decision  containing  findings  of  fact  and  of  law.  A  motion  for  a 
new  trial  was  afterwards  brought  on,  heard  and  decided,  and  thereafter 
judgment  was  entered,  dismissing  plaintiff*  s  complaint.  From  this  judg- 
ment, plaintiff  appealed  to  the  general  term,  and  there  the  judgment  was 
reversed  and  a  new  trial  ordered.  The  order  of  reversal  does  not  specify 
that  the  reversal  was  upon  questions  of  fact,  and  upon  an  appeal  to  the 
court  of  appeals,  it  was  held  that  the  justification  of  the  reversal  must  be 
fbund  in  some  error  of  law  revealed  by  the  record. 

In  Lowery  9.  Brskine,  113  N.  Y.  52,  the  trial  court,  after  a  hearing, 
rendered  judgment  for  the  plaintiffs  for  a  part  of  the  property  specified  in 

the  complaint,  and  for  the  defendant  upon  the  remaining  portion.    The 
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defendant  appealed  to  the  general  tenn  upon  exceptionB  to  the  findings^ 
from  the  whole  and  eyery  part  of  such  judgment,  and  the  plaintiffs,  from 
that  part  which  favored  the  defendant.  The  general  term,  upon  questions 
hoth  of  law  and  fact,  reversed  so.  much  of  the  judgment  as  was  in  favor  of 
the  plaintiffs,  ordered  a  new  trial  thereof  and  affirmed  so  much  as  fav- 
ored the  defendant.  From  this  judgment,  the  plaintiffs  appealed  to  the 
court  of  appeals  upon  a  stipulation  for  judgment  absolute  in  case  of  affirm- 
ance. And  it  was  held  that  the  general  term,  having  authority  to  hear 
appeals,  both  upon  the  law  and  the  facts,  must  be  deemed  to  h&ve  de- 
termined upon  errors  of  fact,  if  that  is  necessary  to  sustain  its  judgment. 
See  §  1338,  and  subd.  1,  §  1347,  Code,  Civ.  Pro.;  Verplanck  o.  Member,  74 
N.  Y.  620. 

The  rule  governing  appellant  tribunals  in  reviewing  questions  of  fact,  is 
stated  in  Baird  o.  The  Mayor,  etc.,  06  N.  T.  677,  to  be  :  To  justify  a  re- 
versal, it  must  appear  that  such  findings  were  against  the  weight  of  evi- 
dence, or  that  the  proof  so  clearly  preponderated  in  favor  of  a  contrary  re- 
sult, that  it  can  be  said,  with  a  reasonable  degree  of  certainty  that  the 
trial  court  erred  in  its  conclusions.  See  also  Lowery  v.  Erskine,  ante; 
Crane  v,  Baudouine,  56  N.  T.  256;  Westerlo  v.  Be  Witt,  36  Id.  344. 

In  Roberts  o.  Tobias,  120  N.  Y.  1,  an  action  was  brought  to  set  aside  an 
assignment  for  the  benefit  of  creditors  upon  the  ground  that  it  was  fraud- 
ulent and  void.  The  trial  court  found  in  favor  of  the  plaintiffs,  and,  on 
appeal  to  the  general  term,  judgment  was  reversed.  And  it  was  held  that, 
if  the  general  term  had  intended  to  place  its  reversal  on  the  finding  of  the 
trial  court  that  the  assignment  in  question  was  intended  to  hinder,  delay 
and  defraud  creditors,  etc.,  which  was  not  supported  by  the  appeal  book, 
there  should  have  been  inserted  in  the  order  a  statement  to  the  effect  that 
the  reversal  was  made  upon  questions  of  fact  as  well  as  law,  and  in  the 
absence  of  such  a  statement,  the  court  of  appeals  is  required  to  presume 
that  the  reversal  was  upon  questions  of  law  only. 

After  the  decision  of  the  court  of  appeals  was  announced,  the  genial 
term  made  an  order  amending  its  order  reversing  the  judgment,  so  as  to 
state  that  it  was  reversed  upon  questions  of  fact,  as  provided  by  §  18S8, 
Code  Civ.  Pro.,  after  which  an  application  was  made  to  the  court  of  w^ 
peals  for  a  realignment,  which  was  granted.  See  120  N.  Y.  665.  And  it 
was  held  that,  as  it  now  appears  that  the  reversal  of  the  general  term 
was  made  upon  the  question  of  fact,  the  order  should  be  affirmed, 
and  judgment  absolute  ordered  for  the  respondents  upon  the  stipu- 
lation. 

In  trials  by  rrferee, — In  Thompson  v.  Menck,  2  Keyes,  82,  it  wm  not 
stated  in  the  judgment  or  order  of  reversal  of  the  general  term,  that  the 
judgment  on  the  report  of  the  referee  was  reversed  on  the  qnestiona  of  fiust 
This  case  was  decided  under  the  former  Code,  and  §  268  of  that  Code  de- 
clared that  it  shall  not  be  deemed  to  have  been  reversed  on  questions  of 
fact,  unless  so  stated  in  the  judgment  of  reversaL    And  it  was  held  that 
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the  court  of  appeals  could  not  avoid  this  statute,  how  much  soever  it 
might  be  impressed  with  the  injustice  of  the  finding  of  the  facts  below. 
This  court  has  held  so  distinetly  in  a  number  of  cases,  and  have  denied 
motions  for  leave  to  send  the  case  back  that  the  court  below  might  amend 
its  judgment  or  order,  by  reversing  the  findings  of  fact.  Such  motions 
were  made  upon  the  ground  that,  from  the  opinion  of  the  general  t«rm,  it 
was  clear  that  the  court  intended  to  reverse  the  facts,  but  that  the  order  of 
reversal  failed  to  express  that  intent.  Though,  in  looking  at  the  evidence, 
the  court  of  appeals  might  wish  that  the  referee  had  found  some  of  the 
facts  otherwise  than  he  did,  and  though  the  general  term,  by  an  exercise 
of  its  power,  might  have  reversed  these  findings  of  fact  if  contrary  to  its 
judgment,  the  court  of  appeals  cannot  do  so;  it  cannot  repeal  the  statute 
in  order  to  work  out  justice  in  that  way. 

In  Petersen  v.  Rawson,  84  N.  Y.  370,  the  case  was  referred  and  judgment 
entered  upon  the  referee's  report  in  favor  of  plaintiff.  On  an  appeal  to  the 
general  term,  it  is  recited  in  the  order  of  reversal,  that  this  judgment,  was 
reversed  upon  questions  of  fact.  The  plaintiff  appeals  to  the  court  of 
appeals  from  this  judgment  of  the  general  term.  And  it  was  held  that,  if 
the  judgment  is  reversed  at  the  general  term,  and  a  new  trial  ordered,  it 
shall  not  be  deemed  to  have  been  reversed  upon  questions  of  fact,  unless- 
so  stated  in  the  judgment  of  reversal;  and,  in  that  case,  the  question 
whether  the  judgment  should  have  been  reversed,  either  ui>on  questions  of 
fact  or  of  law,  shall  be  open  to  review  in  the  court  of  appeals.  The  whole 
case  upon  the  facts  is  presented  to  this  court  for  review,  and  it  is  to  deter- 
mine whether  the  judgment  should  have  been  reversed  upon  the  questions 
of  fact. 

In  Westerlo  e.  De  Witt,  ante^  a  majority  of  the  judges  of  the  general 
term,  in  examining  the  evidence,  took  a  different  view  of  the  facts  and  of 
the  law  from  that  taken  by  the  referee,  while  a  minority  concurred  with 
him  in  both  respects.  And  it  was  held,  on  appeal  to  the  court  of  appeals, 
that  the  question  was  before  this  court,  as  an  original  question,  and  in  the 
same  manner  that  it  was  before  the  general  term.  This  is  not  precisely 
the  same  question  as  though  the  appellate  court  was  inquired  of  whether  it 
should  have  found  the  same  facts  and  have  determined  the  law  in  the  same 
manner.  But  it  is,  rather,  is  it  so  certain  that  the  referee  was  in  error 
upon  the  facts,  that  it  will  assume  to  reverse  his  judgment  ?  If  the  case  is 
doubtful,  his  conclusions  should  not  be  reversed.  If  this  court,  upon 
reading  the  evidence,  should  be  of  the  opinion  that  the  conclusion  might 
well  have  been  either  way,  then  the  fact  that  the  referee  saw  the  witnesses, 
heard  them  testify,  and  had  the  nameless  opportunities  of  judging  of  their 
character  that  personal  acquaintance  alone  can  give,  should  induce  the 
appellate  court  to  defer  to  his  judgment.  But  if,  upon  the  other  hand,  the 
court  is  clearly  of  the  opinion  that  the  referee  erred  in  deciding  the  facts, 
it  is  bound  to  reverse  his  judgment.  See  alse  Ball  v.  Loomis,  20  N.  Y.  412; 
Petersen  «.  Rawson,  ante. 
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In  Baldwin  9.  Van  Densen,  37  N.  T.  487,  the  case  came  before  the  court 
of  appeals  ux>on  an  appeal  by  the  plaintiff  from  an  order  of  the  general 
term  reversing  a  judgment  In  his  favor,  entered  upon  the  report  of  the 
referee  and  ordering  a  new  trial.  The  order  of  the  general  term  failed  to 
dhow  that  it  waa  based  upon  questions  of  fact.  And  it  was  held  that  ft 
must,  therefore,  be  assumed  in  the  court  of  appeals  to  have  been  made 
upon  questions  of  law  arising  upon  exceptions  taken  by  the  respondent 
upon  trial,  or  to  the  report  of  the  referee  as  made. 

Where  the  judgment  of  reversal  does  not  state  that  the  reversal  was 
made  upon  questions  of  fact,  it  must  not  be  deemed  to  have  been  reversed 
on  questions  of  fact,  but  the  court  of  appeals  must  consider  the  decision  of 
the  general  term,  reversing  the  judgment  of  the  referee,  as  involving  a 
question  of  law  alone.  Van  Blarcom  o.  The  Broadway  Bank,  87  N.  Y. 
64a 

In  Colwell  V.  Lawrence,  88  N.  Y.  71  ,  it  was  held  that  questions  of  fact, 
on  ai&rmance  below,  are  not  properly  before  the  court  of  appeals,  and  the 
appellants  cannot  urge  that  the  report  of  the  referee  was  erroneous  as  to 
the  facts.  See  also  Metcalf  9.  Mattison,  82  N.  Y.  464;  Loty  v.  Carolus,  31 
Id.  647;  Wilcox  9.  Hawley,  Id.  648;  Petersen  9.  Bawson,  ante.  The 
findings  of  fact  by  a  referee  are  not  the  subject  of  review  in  the  court  of 
appeals,  except  where  the  supreme  court  has  reversed  a  judgment  upon 
questions  of  fact,  and  so  stated  in  its  order;  it  is,  in  such  case,  upon  appeal, 
brought  within  the  jurisdiction  of  the  former  court. 

In  Smith  9.  ^tna  Life  Ins.  Co.  49  N.  Y.  211,  it  was  held  to  be  the  duty 
of  the  general  term  of  the  supreme' court  to  set  aside  a  referee's  report 
which  is  against  the  clear  weight  of  evidence;  and  that,  where  a  judgment 
has  been  reversed,  and  a  new  trial  granted  by  that  court  upon  the  facts,  the 
court  of  appeals  occupies  the  same  position,  and  the  facts  are  open  for 
review. 

In  Kirkland  9.  Leary,  60  K.  Y.  678,  it  was  held  that  resort  cannot  be  had 
to  the  opinion  of  the  general  term  to  determine  whether  a  new  trial  was 
granted  upon  questions  of  law  or  fact. 

In  Sheldon  9.  Sheldon,  61  N.  Y.  854,  the  order  of  the  general  term  did 
not  state  that  the  reversal  was  on  questions  of  fact,  and  it  was  held  that 
the  reversal  must  be  deemed  to  have  been  dn  questions  of  law.  It  does  not 
matter  that  the  opinion  given  at  general  term  shows  that  the  reversal  was 
on  questions  of  fact,  so  long  as  it  does  not  appear  in  the  order  of  judgment 
of  said  court.  In  such  case  the  court  of  appeals,  on  the  appeal,  can  review 
ou'«y  questions  of  law,  and  can  look  into  the  case  only  for  the  purpose  of 
seeing  whether  any  error  of  law  was  committed.  But  if  the  referee  has 
found  any  material  fact  wholly  without  evidence,  or  against  the  undisputed 
evidence,  then  he  has  committed  an  error  of  law  which  is  reviewable  in  the 
court  of  appeals.  See  also  Draper  9.  Stouvenal,  88  N.  Y.  219;  Fellows  «. 
Northrup,  89  Id.  117;  Mason  9.  Lord,  40  Id.  476. 

In  Crane  9.  Baudouine,  atite^  an  appeal  to  the  court  of  appeals  was  taken 
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from  an  order  of  the  general  term,  reversing  the  judgment  of  the  referee 
and  ordering  a  new  trial.  The  order  of  the  general  term  stated  that  the 
judgment  of  the  referee  was  reversed  upon  questions  of  fact,  and  it  is 
apparent  from  the  case,  that  it  was  reversed  upon  questions  of  fact  alone. 
In  such  case,  the  question  is  open  for  review  in  the  court  of  appeals.  It  is 
not  the  same  question  as  though  the  latter  court  should  inquire  whether  It 
would  have  found  the  same  facts  In  the  same  way  as  did  the  referee.  It  is, 
rather,  is  the  court  so  certain  that  the  referee  was  in  error,  upon  the  facts, 
as  that  It  will  assume  to  reverse  his  judgment  ?  If  it  appears  that  his  con- 
clusion is  not  against  the  weight  of  evidence,  that  it  might  have  been  either 
way,  or  that  the  testimony  is  slight  on  which  to  found  a  conclusion  contrary 
to  his,  then  the  consideration  that  he  saw  the  witnesses,  and  had  the 
assistance  of  their  presence  before  him,  uttering  orally  to  him  their 
testimony,  should  lead  to  a  deference  to  his  judgment.  See  Westerlo  v. 
DeWitt,  ante. 

In  Johnson  v.  Youngs,  65  N.  Y.  500,  the  referee  made  a  report  finding 
the  existence  of  the  partnership  substantially  as  alleged  in  the  complaint 
and  directing  an  accounting.  Defendant  moved  on  a  case  to  set  aside  the 
report  and  for  a  new  trial.  The  motion  was  granted.  The  order  of  the 
general  term  stated  that  the  facts  x>roved  were  Insufficient  to  establish  the 
partnership,  and  that  the  exceptions  to  the  findings  of  fact  on  the  ground 
that  the  same  were  unsupx>orted  by  the  evidence,  were  well  taken,  and  it 
./as  held  that  the  motion  was  properly  made  tmder  §  268  of  the  former 
•.ode,  as  amended  In  1867 ;  and  that  an  appeal  from  the  order  of  the 
general  term  was  properly  taken  under  said  section,  and  that  under  the 
order  every  question  of  ftust  and  law  was  open  for  the  consideration  of  the 
court  of  appeals. 

In  (Godfrey  r.  Moser,  66  N.  Y.  250,  It  vwis  held  that,  In  reviewing  a  de- 
cision of  the  general  term  reversing  a  judgment  entered  upon  the  report  of 
a  referee,  where  it  Is  certified  that  the  order  of  reversal  was  made  upon 
questions  of  fact  as  well  as  law,  the  court  of  appeals  occupies  the  position 
of  the  general  term  as  to  the  facts  as  well  as  the  law.  When  such  review 
is  proper,  it  is  the  duty  of  the  appellate  court  to  pass  upon  the  facts  from 
the  evidence,  and.  in  this  respect,  the  duty  is  different  from  what  It  Is  in 
reviewing  a  judgment  entered  upon  the  verdict  of  a  jury.  In  the  latter  case, 
the  right  of  reviewing  the  facts  is  not  conferred,  and  to  reverse  upon  the 
facts,  there  must  be  an  absence  of  any  evidence  to  sustain  the  verdict;  so 
in  the  court  of  appeals,  in  reviewing  a  judgment  entered  upon  the  report 
of  a  referee,  in  the  absence  of  such  certificate,  the  finding  of  facts  is  con- 
clusive, If  sustained  by  any  verson  of  the  evidence  which  the  referee  was 
authorized  to  give  it.  In  reviewing  the  facts,  proper  deference  should  be 
awarded  to  the  judgment  of  the  referee  in  cases  of  seriotis  doubt,  upon  con- 
flicting evidence,  especially  when  it  is  probable  thnt  the  appearance  of  the 
witnesses,  or  their  manner  of  testifying,  was,  or  might  have  been,  controll- 
ing in  determining  the  questions;  but  these  eases  are  rare,  and,  in  general. 
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it  is  the  duty  of  the  appellate  court  to  take  the  responsibility  of  examining 
the  evidence  and  determining  the  facts  for  itself. 

Upon  a  subsequent  motion  for  a  reargument  of  this  case  in  the  court  of 
cippsAls,  it  was  held  by  that  court  that  there  has  never  been  any  doubt  that 
the  general  term  has  a  right,  and  that  it  is  its  duty,  to  consider  the  facts  in 
such  a  case,  and  pass  upon  them;  and,  when  the  general  term  certifies  that 
the  reversal  is  upon  questions  of  fact,  such  questions  are  open  to  review  in 
the  court  of  appeals. 

In  Verplanck  r.  Member,  74  N.  Y.  620,  it  was  held  that  the  legal  as- 
sumption is  that  the  general  term,  on  appeal  from  a  judgment  entered  upon 
the  report  of  a  referee,  considers  and  reviews  the  facts;  and  to  rebut  this 
presumption,  so  as  to  present  the  point  on  appeal  to  the  court  of  appeals 
that  the  general  term  refused  so  to  do,  the  refusal  must  clearly  appear  by 
the  record,  and  the  opinion  of  the  general  term  is  not  conclusive  on  this 
subject. 

In  Weyer  v.  Beach,  ante^  in  the  opinion  at  general  term,  the  reversal  of 
the  judgment  was  placed  upon  two  grounds,  one  of  which  was  that  it  dis- 
agreed with  the  referee  as  to  the  facts,  and  was  of  opinion  that  the  evidence 
established  an  agreement  by  the  respondent  to  become  surety  for  the  con- 
tractors for  such  sums  as  they  might  owe  the  claimants  for  brick  furnished, 
and  that  his  undertaking,  not  being  in  writing,  was  void  by  the  statute  of 
frauds.  The  order  of  reversal,  however,  did  not  state  that  it  was  made  on 
questions  of  fact,  and  it  must,  therefore,  pursuant  to  §  1338  of  the  Code,  be 
deemed  to  have  been  made,  not  on  any  question  of  fact,  but  on  questions  of 
law  only.  And  it  was  held  that  the  respondent  could  not,  consequently, 
avail  himself  of  the  view  of  the  facts  taken  by  the  court  at  general  tenn, 
but  must  abide  by  the  findings  of  the  referee,  in  case  they  have  some,  evi- 
dence to  support  theuL 

In  Davis  o.  Leopold,  antey  it  was  held  that,  where  the  facts  found  by  the 
referee  justified  the  relief  sought,  and  it  does  not  appear  that  the  judgment 
entered  by  his  direction  was  reversed  by  the  general  term  upon  questions 
of  fact,  the  court  of  appeals  has  only  to  inquire  whether  it  rests  upon  any 
error  in  law. 

In  Sherwood  o.  Hauser,  94  N.  Y.  626,  the  general  term  reversed  the  de- 
cision of  a  referee  upon  questions  of  fact,  and  an  appeal  was  taken  to  the 
court  of  appeals  to  review  the  determination  of  the  former  court.  And  it 
was  held  that  it  was  the  duty  of  the  court  of  appeals  to  examine  the  whole 
evidence,  and  judge  for  itself  whether  the  evidence  has  sufllcient  force  to 
uphold  the  api>ellan^t  allegations;  and  if  it  has,  or  if  the  evidence,  as  it  ap- 
I>ears  upon  the  record,  is  balanced,  and  the  court  can  see  that  inferences 
drawn  from  the  appearance  of  the  witnesses  and  their  manner  of  testify- 
ing, might  turn  the  scale  toward  the  fact  testified  to,  it  may  asstune  that 
there  were  circumstances  of  that  kind  proper  for  the  consideration  of  the 
referee,  and  that  they  affected  his  determination  as  to  the  degree  of  credit 
which  should  be  given  to  them.    In  either  case,  his  conclusion  should 
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stand;  for,  in  neither  event,  could  it  be  said  to  be  manifestly  against  or 
contrary  to  evidence.  See  also  Gk)dfrey  e.  Moser,  ante ;  Westerlo  o.  De 
Witt,  ante;  Crane  9.  Baudouine,  aide. 

Where  the  order  of  the  general  term,  states  that  the  judgment  entered 
upon  the  report  of  the  referee  was  reversed,  both  upon  the  law  and  the 
facts,  the  case  is  free  from  doubt  upon  the  appeal;  but  where  the  reversal 
is  for  error  of  law  only,  the  evidence  must  be  carefully  scrutinized  to  see  if 
there  was  any  which  in  law  was  sufficient  to  sustain  the  judgment.  Kane 
V.  Cortesy,  100  N.  Y.  132. 

In  Holcombe  v,  Munson,  103  N,  Y.  682,  the  referee  found  upon  each  of 
the  questions  mainly  litigated  in  favor  of  the  plaintiff,  and,  from  the  judg- 
ment entered  upon  his  report,  the  defendants  appealed  to  the  general  term. 
This  court,  after  an  examination  of  the  evidence  in  the  case,  came  to  the 
conclusion,  tliat  the  referee  erred  upon  the  facts  in  ordering  judgment  for 
the  plaintiff.  Instead,  however,  of  determining  the  case  upon  this  ground, 
its  decision  was  placed,  as  shown  in  the  order  of  reversal,  upon  questions  of 
law  alone;  and  it  reversed  the  judgment  and  directed  a  new  trial.  The 
plaintiff  appealed  to  the  court  of  appeals,  giving  the  usual  stipulation  for 
judgment  absolute.  And  it  was  held  that  the  decision  of  the  general  term 
precluded  the  court  of  appeals  from  reviewing  the  case  upon  the  facts  and 
confined  it  to  the  examination  and  decision  of  the  questions  of  law  presented 
by  the  record.  The  court  said  that,  in  view  of  the  repeated  warnings  given 
by  it  of  the  hazard  incurred  by  a  party  in  taking  such  course,  of  encoun- 
tering some  objections  and  exceptions  taken  on  the  trial,  but  not  considered 
by  the  general  term,  which  might  prove  to  have  been  well  taken,  and  es- 
pedaUy  in  a^case  that  bristles  with  exceptions,  it  was,  to  say  the  lefl^t,  quite 
dangerous  to  risk  the  chances  of  an  affirmance  by  the  court  for  such  errors. 
See  also  Cobb  v.  Hatfield,  46  N.  Y.  533;  People  o.  Super,  of  Essex  Co.,  70 
Id.  228;  Mackey  v.  Lewis,  73  Id.  882. 

Upon  such  an  appeal,  it  is  the  duty  of  the  court  of  appeals  to  examine 
the  whole  record,  for  the  purpose  of  discovering  whether  there  were  any 
errors  committed  by  the  trial  court,  which  would  have  authorized  an  order 
of  reversal  by  the  general  term;  and,  if  such  are  found,  it  is  the  imperative 
duty  of  this  court  to  affirm  the  order  appealed  from  and  order  judgment 
absolute  for  the  resxx>ndent.    Id. 

In  Inglehart  v.  Thousand  Island  Hotel  Co.,  109  N.  Y.  464,  the  general 
term  reversed  the  judgm'ent,  but  did  not  declare  in  its  order  that  the  reveiv 
sal  was  upon  the  facts;  and  it  was  held  that  the  court  of  appeals  must  as- 
smne  that  the  reversal  was  for  error  in  law;  §§  1337,  1338,  Code  Civ.  Pro. ; 
Kane  o.  Cortesy  ante^  and  cannot  goto  the  opinion  to  ascertain  Van  Tassel^ 
V.  Wood,  ante. 

Injury  trials. — In  East  River  Bank  v.  Kennedy,  4  Keyes,  279,  it  was 
held  that,  if  a  judgment  rendered  on  the  trial  of  an  action  by  the  court 
without  a  jury,  or  by  a  referee,  is  reversed  in  general  term,  such  reversal  is 
to  be  deemed  made  upon  questions  of  law,  unless  it  appears  in  the  order  of 
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reversal  that  It  was  made  on  questftouB  •(  fact;  and  that,  when  it  does  not 
so  appear,  the  review  in  the  coait  of  appeals  is  confined  to  qnestioiu  of 
law  raised  on  the  trial  and  made  the  subject  of  exception.  This  case  was 
decided  under  the  former  Code;  and  SI  268,  272,  of  that  Code  were  held  to 
have  no  application  to  an  order  reversing  an  order  of  the  special  term, 
setting  aside  a  verdict,  and  ordering  a  new  trial  after  a  trial  by  Jnry. 

Prior  to  1851,  the  decisions  were  unifoim,  not  only  that  an  order  grant- 
ing a  new  trial  was  not  final  and,  therefore,  net  appealable  to  the  court  of 
appeals,  but  also  that  the  court  of  appeals,  in  cases  of  appeals  from  judg- 
ments on  reports  of  referees,  had  no  jurisdiction  to  review  questions  of  fact 
Txpon  a  case,  though  sought  by  H>peal  from  the  judgment. 

In  1851,  the  former  Code  was  so  amended  as  to  allow  an  appeal  to  the 
court  of  appeals  from  an  order  granting  a  new  trial;  and  this  court  held, 
in  Moore  v.  Westervelt,  1  Code  R.  N.  S.  415,  that  Uiis  amendment  did  not 
include  new  trials  upon  a  case  involving  questions  of  fact,  but  only  where 
questions  of  law  are  involved  in  such  order. 

In  1852,  this  amendment,  in  the  particular  menttoned,  was  repealed.  But 
in  1857,  this  section  was  again  amended  so  as  to  give  an  appeal  from  an 
order  granting  a  new  trial;  and  in  1862,  it  was  extended  so  as  to  embrace 
an  order  refusing  a  new  trial.  But,  according  to  the  decision  in  If  core  v. 
Westervelt,  mnte,  this  did  not  bring  under  review  questions  of  fact,  as  upon 
a  case,  such  as  that  the  verdict  is  against  the  weight  of  the  evidenoe,  or 
where  the  motion  is  founded  upon  alleged  surprise  or  newly  discovered 
evidence,  but  on  questions  of  law  only. 

The  general  policy  of  the  legislature,  in  leaving  qnestions  of  fact  to  be 
settled  by  the  courts  of  original  jurisdiction,  and  giving  an  appeal  to  Che 
court  of  appeals  w9>ere  the  rules  of  law  are  claimed  to  have  been  erronjS- 
OHsly  determined,  is  departed  from  in  two  instances  only,  viz.,  where  a 
cause  is  tried  by  the  court  or  by  a  referee,  and  a  reversal  is  ordered  upon 
questions  of  fact;  but  in  these  cases  the  review  of  the  facts  do  not  extend 
to  cases  tried  by  a  jury. 

The  court  practice,  under  the  former  Code,  may  be  stated  thus:  When 
the  court  below  sets  aside  a  verdict  and  grants  a  new  trial,  on  the  ground 
that  the  verdict  is  against  evidence  or  is  unsatisfactory,  or  on  the  grounds 
of  surprise  or  of  newly  discovered  evidence,  or  for  other  reasons  resting  in 
the  facts  only,  or  in  the  discretion  of  the  court  to  grant  a  new  trial,  the 
order  is  not  reviewable  in  the  court  of  appeals  in  any  form,  and  should 
state  that  it  is  granted  upon  questions  of  fact,  or,  in  some  form  it  should 
so  appear  clearly  by  the  record.  Where  the  verdict  is  set  aside  and  a  new 
trial  is  ordered  for  errors  in  law,  the  court  of  appeals  has  jurisdiction  to 
review  the  order,  upon  the  appellant*  s  giving  the  proper  stipulation  and 
consenting  to  final  judgment  incase  the  order  is  affirmed.  Where  the 
record  does  not,  in  some  form,  show  that  the  order  for  a  new  trial  was 
based  upon  questions  of  fact,  it  must  be  assumed,  in  the  court  of  appeals, 
that  the  order  was  granted  for  errors  in  law  committed  at  the  trial,  and  if 
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the  ooort  finds  no  such  errors,  the  order  mnt  be  reversed.  Where  the 
appeal  is  from  an  order  refoslng  a  new  trial,  questions  of  law  only  can  arise 
on  tbe  hearing  of  the  appeal. 

In  the  cases  of  Hoyt  v.  Thompson's  Kx'rs,  19  N.  Y.  206,  and  Miller  v. 
Schuyler,  20  Id.  522,  it  was  held  that,  unless  the  case  was  such  as  to  nega- 
tive any  inference  that  the  new  trial  was  granted  on  questions  of  fact,  an 
appeal  from  the  order  presented  no  question  of  law  for  adjudication  by  the 
court  of  appeals.  But  these  decisions  were  made  before  the  amendment  of 
1880,  allowing  a  review  in  this  court  upon  the  facts  in  cases  tried  before 
the  court  or  a  referee,  and  are  no  longer  apx)llcable  to  that  class  of  cases ; 
but  they  are  applicable  to  cases  tried  by  Jury,  as  the  law  in' respect  to  them 
remains  the  same  as  when  these  decisions  were  rendered. 

Prior  to  the  year  1860,  decisions  of  the  general  term  granting  or  refusing 
new  trials  upon  questions  of  fact,  were  not  reviewable  in  any  case  in  the 
court  of  appeals.  But  in  that  year  a  provision  was  inserted  in  §  268  of  the 
iormeT  Code,  relative  only  to  cases  tried  by  the  court,  that  if  the  judgment 
is  reversed  at  general  term  on  questions  of  fact,  the  question  whether  it 
should  have  been  reversed,  either  on  questions  of  fact  or  law,  should  be 
open  to  review  in  tiie  court  of  appeals.  And  it  was  also  enacted  in  the 
same  clause,  that  if  the  judgment  Is  reversed  at  general  term,  it  shall  not 
be  deemed  to  have  been  reversed  on  questions  of  fact,  imless  so  stated  in 
the  judgment  of  reversal.    Wright  v.  Hunter,  46  N.  Y.  409. 

The  same  provisions  were,  by  §  272  of  the  former  Code,  applied  to  cases 
tried  by  a  referee. 

But  there  was  no  provision  in  the  former  Code  for  the  review,  in  the 
eourt  of  appeaky  of  an  order  of  the  general  term  granting  a  new  trial  upon 
questions  of  fact,  where  the  case  was  tried  by  a  jury.  The  general  pro- 
vision of  §  11  of  that  Code,  authorizing  appeals  from  orders  granting  new 
trials,  was  not  construed  as  entitling  the  appellant  to  a  review  in  the  former 
court  of  the  decision  of  the  general  term  upon  questions  of  fkct,  except  in 
cases  tried  before  the  court  of  a  referee.    Id.  Young  v.  Davis,  30  N.  Y.  134. 

In  cases  tried  before  the  court  or  a  referee,  there  was  no  difficulty  In  de- 
termining whether  the  new  trial,  granted  at  general  term,  was  granted  on 
questions  of  law  or  of  fact,  for  §§  260  and  272  of  the  former  Code  provided 
that  the  judgment  shall  not  be  deemed  to  have  been  reversed  on  questions 
of  ftuct,  unless  so  stated  In  the  judgment  of  reversal. 

But  these  sections  were  not  applicable  to  cases  tried  by  a  jury,  and  the 
court  of  appeals  was  compelled  to  look  at  the  return  in  such  cases  for  the 
purpose  of  determining  whether  the  judgment  was,  or  may  have  been, 
reversed  as  questions  of  fact 

The  appellant  must  show  that  the  granting  of  a  new  trial  was  erroneous 
in  matter  of  law;  and  if  it  appears  by  the  return  that  exceptions  were 
taken  at  the  time,  and  that  there  was  no  substantial  conflict  as  to  the  facts, 
or  that  no  application  for  a  new  trial  was  made  to  the  judge  at  circuit,  or  to 
the  special  term^  the  court  of  appeals  is  justified  in  assuming  that  the  gen- 
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eral  term  passed  exclusively  upon  questions  of  law*  as  no  others  had  been 
properly  before  them,  and  will  review  those  questions.  But  where  the 
return  shows  that  questions  of  fact  were  legitimately  before  the  general 
term,  and  that  the  evidence  was  such  that  the  court  may  have  reversed  the 
judgment  on  the  facts,  it  is  impossible  to  say,  from  an  inspection  of  the 
record,  that  It  committed  an  error  of  law  in  granting  a  new  trial,  though 
the  court  of  appeals  should  be  of  opinion  that  none  of  the  exceptions  were 
well  taken. 

The  respondent  should  not  be  deprived  of  the  new  trial  he  has  obtained, 
on  account  of  his  failure  to  obtain  an  entry  of  the  grounds  of  the  decision 
in  the  judgment  of  reversal,  as  there  is  no  statute  requiring  or  authorizing 
such  entry  to  be  made. 

Where  there  is  a  substantial  conflict  in  the  testimony,  and  a  motion  for 
a  new  trial,  has  been  made  at  special  term,  or  to  the  judge  at  circuit,  and 
denied,  and  an  appeal  from  that  order  taken  to  the  general  term,  the  ques- 
tion of  the  weight  of  evidence  is  properly  before  the  general  term;  and 
though  there  are  also  exceptions  in  the  case,  it  is  impossible  to  determine 
from  the  record  that  the  new  trial  was  granted  upon  the  exceptions  alone ; 
and  the  appellant,  in  such  a  case,  fails  to  show  that  the  general  term  has 
committed  an  error  of  law  in  granting  the  new  trial.  If  the  new  trial  is 
granted  upon  the  evidence  where  the  trial  has  been  by  jury,  the  decisi<»i  of 
the  general  term  is  not  reviewable  in  the  court  of  appeals.  Wright  v. 
Hunter,  ante ;  Young  o.  Davis,  ante. 

In  Sands  v.  Crooke,  46  N.  T.  564,  a  motion  for  a  new  trial  upon  the  evi- 
dence, and  upon  exceptions,  was  made  to  the  judge  at  circuit  and  denied, 
and  judgment  was  thereupon  entered  upon  the  verdict.  An  appeal  from 
that  judgment,  and  also  from  the  order  denying  a  new  trial,  was  taken  to 
the  general  term,  and  was  heard  upon  a  case  containing  the  evidence,  as 
well  as  the  exceptions  taken  at  the  trial.  The  general  term  reversed  the 
judgment  and  granted  a  new  trial.  An  appeal  to  the  court  of  appeals 
from  the  order  granting  a  new  trial  was  brought  upon  the  assumption  that 
§§  268  and  272  of  the  former  Code,  which  provided  that  a  judgment  shall 
not  be  deemed  to  have  been  reversed  on  questions  of  fact,  unless  so  stated 
in  the  order  of  reversal,  applied  to  cases  tried  by  jury.  But  it  was  held 
that  these  sections  applied  only  to  cases  tried  by  the  court  or  a  referee,  and 
that,  in  cases  tried  by  a  jury,  where  a  new  trial  is  granted  at  general  term 
the  court  of  apx>eals  will  not  entertain  an  appeal  from  the  order  granting  a 
new  trial,  if  it  appears  from  the  return  that  such  order  was,  or  may  have 
been,  made  upon  questions  of  fact. 

In  Downing  t).  Kelly,  48  N.  T.  433,  it  was  held  that,  where  it  is  shown 
by  the  order  itself  that  the  new  trial  was  granted  on  questions  of  fact  as 
well  as  of  law,  it  is  not  reviewable  by  the  court  of  appeals  for  the  purpose 
of  reversing  it.  Where,  in  a  case  tried  before,  a  jury,  the  judgment  has 
been  reversed  and  a  new  trial  granted  upon  questions  of  fact,  and  the  pro- 
ceedings have  been  regular,  and  appeal  will  not  lie  to  this  courL    The 
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return  made  to  the  appellate  court  must  be  examined  for  the  purpose  of 
determining  whether  the  judgment  was,  or  may  have  been,  reversed  on 
questions  of  fact.  If  the  record  shows  that  questions  of  fact  were  properly 
before  the  general  term  for  decision  on  the  appeal  to  it,  and  that  the  order 
for  a  new  trial  may,  or  could,  have  been  based  thereon,  then  the  court  of 
appeals  will  not  review  it  for  the  purpose  of  reversal;  or,  in  other  words, 
it  is  necessary,  to  sustain  the  appeal  to  this  court  from  such  an  order,  for 
such  a  purpose,  that  it  shall  appear  by  the  record  to  have  been  founded  on 
questions  of  law  only.  This  court  is  not  limited  or  restricted  in  the  review 
of  the  case,  on  the  appeal,  to  the  grounds  or  reasons  assigned  in  the  opinion 
of  the  court  below  for  the  decision  made  by  it. 

Where  there  is  a  substantial  conflict  in  the  testimony,  and  a  motion  for 
a  new  trial  upon  the  evidence  has  been  made  at  special  term,  or  to  the 
judge  at  circuit,  and  denied,  and  an  appeal  from  that  order  taken  to  the 
general  term,  the  question  of  the  weight  of  evidence  is  properly  before  the 
general  term;  and  though  there  are  also  exceptions  in  the  case,  it  is  im- 
possible to  determine  from  the  record  that  the  new  trial  was  granted  upon 
the  exception  alone.  In  such  case,  the  appellant  on  an  appeal  to  the  court 
of  appeals  fails  to  show  that  the  general  term  has  committed  an  error  of 
law  in  granthig  a  new  trial;  for,  if  granted  upon  the  evidence  in  a  jury 
trial,  Its  decision  Is  not  reviewable  in  the  court  of  appeals. 

In  Harris  o.  Burdett,  73  N.T.  136,  the  defendants  moved  upon  the  minutes 
for  a  new  trial,  on  the  ground  of  the  insufficiency  of  the  evidence.  The  mo- 
tion was  denied,  and  judgment  entered  on  the  verdict,  and  an  appeal  taken 
to  the  general  term  from  the  order  denying  a  new  trial,  and  also  from  the 
judgment.  On  these  appeals,  the  general  term  reversed  the  judgment  and 
ordered  a  new  trial,  and  Inserted  tn  its  order  of  reversal  a  statement  that 
the  reversal  was  on  questions  of  law  solely.  The  plaintiffs  appealed  to  the 
oomrt  of  appeals,  and  the  defendants  moved  to  dismiss  the  appeal.  And  it 
was  held  that  an  appeal  to  thi^  court  will  not  be  entertained  where  the 
court  below  has  ordered  a  new  trial  in  a  case  tried  by  jury,  if  any  material 
and  controverted  question  of  fact  was  involved,  and  the  general  term 
granted,  or  might  have  granted,  the  new  trial  on  such  question  of  fact. 

The  appealability  of  the  order  depends  upon  the  question  whether  the 
new  trial  was  actually  granted  upon  questions  of  fact  or  of  law,  and  the 
declaration  of  the  court  below  that  its  decision  was  based  upon  questions 
of  law  only  is  not  sufficient  to  reader  the  case  appealable.  Id.  The  court 
of  appeals  will  not  regard  the  opinion  as  conclusive,  inasmuch  as  the  result 
may  have  been  concurred  in  by  some  of  the  judges  on  their  view  of  the 
facts,  and  there  is  no  authority  of  law  for  inserting  the  ground  of  reversal 
in  the  order,  as  in  the  case  of  trials  before  the  court  or  a  referee.  It  is 
incumbent  upon  the  appellant  to  show  error  in  the  decision  appealed  from, 
and  an  order  granting  a  new  trial  is  not  shown  to  be  erroneous  by  showing 
that  there  was  no  valid  exception  in  the  case,  provided  it  was  in  such  a 
eondition  that  the  general  term  could  have  reversed  upon  the  facts. 
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Though  the  general  term  does  actually  grant  the  new  trial  on  a  question 
of  law,  and  this  can  be  made  conclusively  to  appear;  yet,  if  the  case  comes 
before  the  general  term  in  such  form,  and  the  character  of  the  evidence  is 
such,  that  a  new  trial  may  have  been  granted  on  questions  of  fact,  the 
order  is  not,  and  should  not  be  appealable  to  the  court  of  appeals.  To 
hold  otherwise  may  result  in  entirely  depriving  the  party,  against  whom 
the  judgment  was  rendered,  of  the  review  at  general  term  upon  the  fkcts, 
to  which  the  law  entitles  him. 

In  case  the  court  of  appeals  should  differ  with  the  general  term  upon 
the  question  of  law  on  which  its  order  for  a  new  trial  was  founded,  and 
should  reverse  the  order,  the  consequence  would  be  an  affirmance  of  the  ' 
judgment  entered  on  the  verdict,  and  in  that  event  the  respondent  would 
have  a  final  judgment  against  him,  without  having  had  any  review  of  the 
verdict  by  the  general  term  upon  the  evidence,  notwithstanding  that  the 
law  gives  him  the  right  to  such  review,  and  he  has  taken  all  the  steps 
required  to  obtain  it. 

By  an  appeal  from  the  order  denying  the  motion  for  a  new  trial  on  the 
minutes,  the  questions  of  fact  are  brought  legitimately  before  the  general 
term,  and  it  must  be  presumed  that  it  would  have  passed  upon  them,  had 
it  not  been  of  opinion  that  the  point  of  law  required  a  reversal  of  the  judg- 
ment. If  the  court  of  appeals,  under  such  circumstances,  should  finally 
dispose  of  cases  on  appeal  from  orders  granting  new  trials,  a  mistake  by 
a  general  term,  in  respect  to  a  question  of  law,  would  result  in  entirely 
depriving  the  party,  against  whom  the  judgment  was  rendered,  of  any 
review  of  the  verdict  upon  the  evidence.  For  these  reasons  the  court  of 
appeals  has  declined  to  entertain  such  appeals.  Though  the  latter  court 
could  hear  the  appeal,  and  if  it  overruled  the  point  of  law  upon  which  the 
new  trial  was  granted,  the  case  might  be  sent  back  to  be  reheard  at  general 
term  upon  the  facts;  yet,  there  is  no  precedent  for  such  a  practice. 

Where  exceptions  have  been  taken,  and  a  motion  for  a  new  trial  has 
also  been  made  upon  the  minutes  or  at  si>ecial  term,  the  unsuccessful  party 
may  waive  any  further  review  upon  the  facts,  and  appeal  to  the  general 
term  from  the  judgment;  and  this  appeal  will  bring  up  the  exceptions 
only.  Or,  where  an  appeal  is  taken  from  the  order  refusing  a  new  trials 
as  well  as  from  the  judgment,  the  general  term  may  reverse  the  judgment 
upon  the  exceptions,  and  at  the  same  time  affirm  the  order  refusing  a  new 
trial  upon  the  facts.  In  either  of  these  cases,  the  order  of  the  general 
term  is  appealable  to  the  court  of  appeals.  But  in  no  others  will  such  an 
appeal  lie  where  the  trial  has  been  by  jury,  if  controverted  and  material 
questions  of  fact  are  involved,  and  a  motion  for  a  new  trial  has  been  made 
on  the  evidence. 

The  inconvenience  and  expense  of  going  back  for  a  new  trial,  when  the 
result  may  ultimately  depend  upon  a  question  of  law,  are  not  nearly  so 
great  a  hardship  as  would  be  inflicted  by  rendering  a  final  judgment  against 
a  party,  upon  a  verdict  which  may  have  been  rendered  contrary  to  the 
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weight  of  evidence,  and  which  would  have  been  Bet  aaide  by  the  court  at 
general  term,  had  it  not  rested  its  order  granting  a  ixew  trial  upon  an 
erroneous  view  of  the  law.  The  purpose  of  the  amendment  of  1857  to  the 
former  Code  was  to  obviate  tills  inconvenience;  but  the  right  of  appeal 
was  confined  to  cases  depending  wholly  upon  questions  of  law,  except 
where  the  trial  was  before  a  court  or  referee.  The  court  of  appeals  cannot 
extend  it  to  cases  tried  before  a  jury,  where  questions  of  fact,  as  well  as 
law,  are  involved. 

Where,  on  the  trial  the  case  is  submitted  to  the  jury,  and  determined  on 
a  controverted  question  of  fact,  and  where,  even  if  the  general  term  is  of 
opinion  that  the  verdict  on  that  question  was  against  the  weight  of  the 
evidence,  the  plaintiffs  are,  nevertheless,  entitled  to  judgment  upon  the 
uncontroverted  facts,  unless  the  decision  of  the  general  term  upon  the 
question  of  law  can  be  sustained,  the  order  is  appealable,  for  then  no  ma- 
terial question  of  fact  is  involved,  and  a  new  trial  will  be  of  no  avail,  as  tli6 
result  will  depend  wholly  upon  the  question  of  law. 

In  Snebley  v.  Conner,  78  N.  Y.  218,  the  case  was  submitted  to  the  jury 
upon  conflicting  evidence  and  they  found  a  verdict  for  the  plaintiff.  The 
defendant  then  made  a  motion  for  a  new  trial  on  the  minutes  of  the  judge, 
and  the  motion  was  denied,  and  a  formal  order  to  that  effect  was  entered. 
Judgment  was  then  entered  upon  the  verdict  for  the  plaintiff,  and  the 
defendant  appealed  from  both  the  judgment  and  order  to  the  general  term, 
and  it  reversed  both  and  granted  a  new  trial.  The  plaintiff  then  appealed 
to  the  court  of  appeals  from  the  order  of  the  general  term,  stipulating  for 
judgment  absolute  against  him  in  case  of  affirmance  of  the  order;  and, 
upon  appeal  from  such  order,  it  was  held  that,  as  the  practice  in  such  cases 
had  become  thoroughly  established  and  kno^n,  the  order  should  be  affirmed 
in  accordance  with  the  stipulation  in  the  notice  of  appeal,  instead  of  the 
appeal  being  dismissed;  and  that  the  opinion  of  the  general  term  cannot 
be  looked  to  for  the  reason  or  grounds  of  its  decision. 

In  Goodwin  v.  Conklin,  85  N.  Y.  21,  it  was  held  that,  in  cases  tried  by 
jury,  there  is  no  necessity  that  the  order  of  reversal  should  state  whether 
it  was  made  on  questions  of  law  or  fact.  Where  the  facts  are  properly 
before  the  general  term  for  review  it  has  the  power  to  reverse  the  judg- 
ment and  order  a  new  trial  upon  the  evidence;  and  if  it  had  made  the 
order  in  this  form,  its  decision  would  not  have  been  reviewable  in  the 
court  of  appeals.  Where  the  general  term  omits  to  order  a  new  trial,  its 
order  is  in  substance  an  absolute  and  final  reversal  of  the  judgment. 

But  whether  the  reversal  is  founded  upon  the  questions  of  fact  or  of  law 
involved,  it  is  a  case  for  a  new  trial,  and  not  for  a  final  judgment,  where 
the  appellate  court  cannot  say  that,  under  the  pleadings,  it  will  be  impos- 
sible to  present  evidence  which  will  require  the  submission  of  the  claim  to 
the  jury.  It  does  not  follow,  however,  that  because  the  general  term  went 
too  far  in  awarding  final  judgment,  its  order  should  be  wholly  vacated,  and 
the  original  judgment  restored.    It  would  be  a  proper  case  for  awarding  a 
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new  trial  on  the  iasue,  and  the  proper  course,  in  such  a  caae,  la  to  modify 
the  order  accordingly. 

In  Pharis  o.  Gere,  107  N.  Y.  231,  several  questions  of  fwHr  were  litigated 
upon  the  trial  and  submitted  to  the  jury,  and  they  rendered  a  verdict  in 
favor  of  the  plaintiff.  The  defendant  made  a  motion  for  a  new  trial  upon 
the  minutes  of  the  trial  judge,  which  was  denied.  Subsequently  a  judg- 
ment was  entered  upon  the  verdict,  and  then  the  defendant  appealed 
from  the  order  denying  the  motion  for  a  new  trial  and  frdm  the  judgment 
to  the  general  term,  where  both  the  order  and  the  judgment  were  reversed 
and  a  new  trial  granted.  The  plaintiff  then  appealed  to  the  court  of  ap- 
peals giving  the  usual  stipulation. 

The  appellant,  while  conceding  that  this  court  hasr  no  jurisdiction  to 
hear  the  appeal,  provided  the  general  term  may  have  granted  the  new  trial 
upon  a  question  of  faet,  claimed  that  this.case  was  not  so  before  the  gen- 
eral term,  that  it  could  reverse  the  order  and  judgment  upon  a  question  of 
fact ;  but  in  this  the  court  of  appeals  was  constrained  to  differ  with  him. 
It  is  not  required  that  written  notice  of  the  motion  for  a  new  trial  upon  the 
judge^s  minutes  should  be  given.  It  may  be  brought  on  immediately 
after  the  rendition  of  the  verdict  without  any  previous  notice.  But  it  can 
be  based  only  upon  one  of  the  grounds  mentioned  in  section  0P9  of  the 
Code,  and  must  be  heard  upon  the  minutes  only.  In  the  argument  of  the 
motion,  the  ground  upon  which  it  is  based  will  necessarily  be  disclosed  and 
the  order  entered  upon  the  motion  should,  with  propriety,  always  state  the 
ground  or  grounds  upon  which  the  motion  was  made.  If  it  does  not,  and 
the  order  is  one  denying  a  motion  for  a  new  trial,  and  an  appeal  is  taken 
therefrom  to  the  general  term,  it  will  usually  be  impossible  for  the  appel- 
late court  to  know  upon  what  ground  the  motion  for  a  new  trial  was  based, 
and  what  questions  were  before  the  trial  judge  for  consideration.  But 
there  is  no  reason  why  the  general  term  may  not  entertain  such  an  appeal, 
and,  when  it  does,  and  the  questions  are  argued  and  submitted  to  it  for 
determination,  and  it  reverses  the  order  and  grants  anew  trial,  a  different 
state  of  things  exists.  Then  it  will  be  assumed  that  its  order  was  based 
upon  some  one  of  the  grounds  mentioned  in  §  999,  and,  where  the  case  pre- 
sented disputed  questions  of  fact,  it  cannot  be  said  that  the  reversal  was 
not  upon  a  question  of  fact.  Consequently,  upon  an  appeal  from  such  an 
order  to  the  court  of  appeals,  as  the  reversal  may  have  been  upon  a  ques- 
tion of  fact,  there  is  nothing  for  the  court  to  review.  It  is  sufficient  to 
render  it  impossible  for  said  coin-t  to  consider  the  appeal  that  the  general 
term  may,  upon  a  question  of  fact,  have  reversed  the  order  and  granted  a 
new  trial. 

In  Pharis  o.  Gere,  on  a  subsequent  appeal  to  the  court  of  appeals,  112 
X.  Y.  408,  the  judgment  was  reversed  after  verdict,  on  an  appeal  taken  to 
the  general  term,  and  an  order  made  awarding  a  new  trial,  and  from  that 
decision  an  appeal  was  taken  to  the  court  of  appeals,  and  it  was  held  that, 
while  an  appeal  cannot  be  taken  from  the  mere  judgment  of  reversal,  where 
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it  is  accompanied  by  an  award  of  anew  trial,  there  can  be  an  appeal  taken 
from  that  order,  and  on  that  appeal  the  Judgment  of  reyersal  must  be  re- 
viewed. Where,  on  an  appeal  from  the  order  of  the  general  term  granting 
a  new  trial,  the  stipulation  required  in  such  case  by  §  191  of  the  Code  is 
duly  executed,  the  court  of  appeals  is  enabled  to  review  the  order  for  a  new 
trial,  and,  at  the  same  time,  the  judgment  of  reversal  of  which  it  is  the 
necessary  and  logical  consequence.  The  appeal  from  the  order,  explicitly 
permitted  by  the  Code,  gives  jurisdiction,  and  the  court  of  appeals,  having 
obtained  jurisdiction,  is  required  to  extend  its  review  to  the  judgment  of 
reversal.  While  the  latter  cannot  be  appealed  from,  it  can  be  reviewed  on 
the  appeal  from  the  order.  The  decision  of  the  general  term,  under  the 
distinction  of  the  Code,  is  not  a  single,  but  a  compound  thing.  It  consists 
both  of  a  judgment  and  an  order,  viz. :  a  judgment  of  reversal,  and  an  order 
for  a  new  trial.  The  latter  may  be,  but  the  former  cannot  be  appealed 
from. 

Where  the  record  to  the  court  of  appeals  shows  an  appeal  from  the  order, 
as  well  as  from  the  judgment,  of  the  trial  court,  and  the  court  of  appeals 
cannot  say  that  the  reversal  might  not  have  been  made  upon  the  facts,  it 
will  dismiss  the  appeal,  unless  the  difficulty,  by  an  amendment,  is  removed. 
If  the  general  term  makes  that  amendment,  and  changes  its  order  so  as  to 
show  a  dismissal  of  the  appeal  from  the  order  refusing  a  new  trial,  there  Is 
nothing  left  to  the  court  of  appeals  but  a  reversal  and  order  for  new  trial 
founded  upon  errors  of  law. 

In  Boyle  v.  K.  Y.  L.  E.  &  W.  H.  H.  Co.,  decided  In  court  of  appeals,  June 
4, 188D,  115  N.  Y.  636,  the  plaintiff  recovered  a  verdict  at  the  circuit.  The 
defendant  then  made  a  motion  for  a  new  trial  upon  the  minutes  of  the  trial 
judge,  under  §  W9,  Code  Civ.  Pro.,  on  the  ground  that  the  verdict  was  con- 
trary to  the  evidence.  This  motion  was  denied,  and  the  judgment  entered 
upon  the  verdict.  The  defendant  then  appealed  to  the  general  term,  both 
from  the  judgment  and  the  order  denying  the  motion  for  a  new  trial,  and 
this  court  reversed  both  the  judgment  and  the  order  and  granted  a  new 
trial  solely,  as  stated  in  its  order,  upon  questions  of  fact.  The  plaintiff  ap- 
pealed to  the  court  of  appeals,  giving  stipulation  for  judgment  absolute  in 
favor  of  the  defendant,  in  case  the  order  should  be  affirmed.  And  it  was 
held  that  this  appeal  clearly  brought  nothing  np  for  review,  and  the  court 
of  appeals,  instead  of  dismissing  the  appeal,  affirmed  the  order  of  the  gen- 
eral term. 

In  nirrogate  proceedings, — ^In  Matter  of  Cottrell,  95  N.  Y.  829,  it  was 
lield  that,  in  reviewing  questions  arising  on  appeals  from  surrogates*  courts 
in  cases  commenced  therein  previous  to  September  1,  1880,  when  the  last 
seven  chapters  of  the  Code  of  Civil  Procedure  went  into  effect,  the  court 
of  appeals  is  precluded,  by  §  1837  of  that  Code,  from  re-examining  the  con- 
clusions of  fact  reached  by  the  court  below,  except  in  cases  where  the 
supreme  court  has  reversed  their  judgments  upon  such  questions,  and  so 
certified  in  their  order  of  reversal.    See  §  1888. 
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Previous  to  the  adoption  of  that  section,  appeals  from  the  decrees  of 
surrogates  brought  up  for  review,  by  the  appellate  tribunals,  all  of  the 
questions,  whether  of  fact  or  law,  which  were  determined  in  the  court  of 
original  Jurisdiction. 

Such  appeals  are  now  to  be  determined  in  the  court  of  appeals  solely 
upon  the  questions  of  law  presented,  except  in  the  special  case  above  men^ 
tioned.    See  also  Hatter  of  Boss,  87  N.  Y.  514 ;  Davis  v.  Clark,  Id.    623. 

In  these  as  in  other  appeals  to  the  court  of  appeals,  it  will  look  into  the 
evidence  given  on  the  trial  only  for  the  purpose  of  seeing  whether  there  is 
competent  evidence  to  support  the  conclusions  of  fact  found  by  the  trial 
court,  and  If  it  finds  such  evidence,  it  is  concluded  by  such  findings. 

The  court,  in  Matter  of  Haxtun,  102  N.  Y.  157,  held  that  the  court  of 
appeals  must  assume  that  the  decree  of  a  surrogate  was  reversed  by  the 
general  term  for  errors  of  law,  when  the  order  of  reversal  does  not  certify 
that  it  was  based  upon  errors  of  fact.  §  1837,  Code  Civ.  Pro. ;  Matter  of 
Cottrell,  ante* 

Orders, — In  Williams  v.  Hemon,  8  Eeyes,  90,  it  was  held  that  the  pro- 
vision of  the  Code,  that  a  judgment,  reversed  at  a  general  term,  shall  not 
be  deemed  to  have  been  reversed  on  questions  of  fact,  unless  so  stated  in 
the  judgment  of  reversal,  does  not  apply  to  ozdeiB  made  on  special  motikm 
upon  affidavits. 
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Jacob  Mobbis,  Respondent,  t^.  The  New  Yobk  CsifrFBAL 
AND  Hudson  Riveb  Railboad  Compant,  Appellant 

Ocmrl  of  Appeals,  October  4,  1887. 
Beverslng  same  case,  36  Hun,  6i7,  Mem« 

1.  Negiigence,  Paroeb  in  rode — A  railroad  company,  in  looking  out  for 
dangers  arising  from  tlie  placing  of  packages  in  the  car-rack  by 
passengers,  is  not  to  be  held  to  the  exercise  of  the  highest  care 
which  human  vigilance  can  give ;  reasonable  care,  to  be  measured 
by  the  circumstances  surrounding  each  case  is  all  that  is  de- 
manded. 

S.  Same. — Where  there  is  nothing  extraordinary  about  the  parcel  or 
its  position  in  the  rack,  and  nothing  to  attract  particular  attention 
to  it,  the  failure  of  the  train  hands  to  notice  it,  or.  If  noticed,  to 
order  its  removal,  is  not  negligence. 

Action  brought  to  recover  damages  alleged  to  have  been 
sustained  by  plaintiff  when  a  passenger  upon  defendant's 
road,  in  consequence  of  the  falling  upon  him  of  a  clothes 
wringer  which  had  been  placed  hj  another  passenger  in  a 
rack  over  plaintiff's  seat. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  af&rming  a  judgment,  and  an  order  denying  a  new 
tarial. 

Matthew  HaU^  for  appellant. 

Andrew  JBamilton,  for  respondent. 

Pbceham,  J. — The  learned  judge  in  submitting  this  case 

to  the  jury,  instructed  them  that  there  was  no  evidence 

upon  which  they  could  find  that  the  car  or  the  rack  therein 

was  insufficient,  and  that  there  was  no  negligence  upon  the 

part  of  the  defendant  in  receiving  the  clothes  wringer  in  the 

car,  nor  was  there  evidence  that  any  employee  of  defendant 
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saw  the  wringer  put  in  the  rack  or  knew  of  its  being  so 
put  in,  and  that  the  defendants  were  not  guilty  of  negligence 
in  permitting  the  wringer  to  be  put  in  the  rack.  In  thi^ 
we  think  he  was  entirely  right  He,  however,  did  submit 
one  question  for  the  determination  of  the  jury,  and  in  the 
folio  wing  language  :  ^^The  wringer  which  has  been  described 
to  you  was  iu  this  rack.  Was  it  an  article  which  was  in 
secure  to  be  so  placed,  and  was  it  calculated  to  endanger 
the  safety  of  the  passenger  who  took  his  seat  in  the  vicinity 
of  this  wringer  ?  The  second  question,  and  perhaps  the  one 
which  is  the  more  important,  is  whether  the  wringer  was  so 
wrapped  and  enveloped  as  to  conceal  the  reaf  character  of 
the  wringer  from  the  ordinary  careful  inspection  of  the  em- 
ployee of  the  railroad.  The  railroad  corporation,  as  I  regard 
the  law,  would  not  be  liable  even  although  an  article  not 
strictly  baggage  should  be  placed  in  one  of  these  receptacles, 
provided  the  corporation  had  no  notice  of  the  character  of 
the  objectionable  article,  and  providing  also  that  there  was 
nothing  in  the  appearance  of  the  parcel  to  indicate,  upon 
proper  inspection  by  the  employees,  the  character  of  the 
article  concealed  in  the  package.  Was  it  so  bound  and  so 
enveloped  as  that  the  employee,  in  the  fair  and  honest  dis- 
charge of  his  duties,  exercising  a  degree  of  vigilance  which 
he  ought  under  the  circumstances  in  your  judgment  to  have 
exercised,  and  was  it  so  exposed  that  by  passing  through  in 
the  discharge  of  his  duties  there  he  should  have  observed 
what  it  was  or  not?  It  is  a  simple  question  for  you  to  deter- 
mine upon  this  branch  of  the  case,  whether  this  wringer 
was  so  enveloped  as  not  to  be  obvious  and  discernible  to 
the  employees  of  the  road  in  the  honest  and  faithful  dis- 
charge of  their  duty  on  that  occasion  which  the  law  required 
at  their  hands.  If  it  was  obvious,  they  should  have  observed 
it ;  if  it  was  not,  then  there  was  nothing  which  gave  to  them 
constructive  notice  of  the  existence  in  that  wrapper  of  an 
article  which  was  dangerous  and  which  they  were  bound  to 
remove." 
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'  We  think  there  was  not  sufficient  eyidence  to  warrant 
the  submission  of  the  question  of  defendant's  negligence  to 
the  jury.  It  is  undisputed  that  the  parcel  was  to  some  ex- 
tent wrapped  up  in  paper,  and  even  if  only  covered  in  the 
manner  described  by  the  plaintiff,  its  apparent  chamcter,  both 
as  to  bulk  and  weight,  was  not  such  as  reasonably  to  call 
the  attention  of  the  train  hands  to  it,  or,  if  noticed  by  them, 
it  was  not  so  apparently  placed  in  a  dangerous  position 
as  to  demand  from  them  an  order  for  its  removal  from  the 
rack. 

In  looking  out  for  dangers  arising  from  causes  such  as 
this,  we  do  not  think  that  carriers  of  passengers  are  to  be 
held  to  the  exercise  of  the  highest  care  which  human  yigi- 
lance  can  give.  That  measure  of  care  has  been  spoken  of 
as  due  from  them  in  the  actual  transportation  of  the  pas- 
senger, and  in  regard  to  the  results  naturally  to  be  appre- 
hended from  a  failure  to  furnish  safe  road-beds,  proper 
machinery,  perfect  cars  or  coaches,  and  things  of  that  nature^ 
But  in  regard  to  a  danger  of  this  kind  a  carrier  of  passengers 
is,  we  think,  held  to  a  less  strict  measure  of  vigilance. 
Reasonable  care  (to  be  measured  by  the  circumstances  sur- 
rounding each  case)  to  prevent  accidents  of  this  nature  is  all 
that  is  demanded,  and  we  do  not  think  there  was  evidence 
in  this  case  of  any  such  lack  of  care  on  the  part  of  the  officers 
of  the  train. 

From  the  evidence  it  seems  to  be  quite  clear  that  there 
was  nothing  extraordinary  about  the  parcel  or  its  position 
in  the  rack,  and  nothing  to  attract  particular  attention  to 
it,  and  so  the  failure  of  the  train  hands  to  notice  it,  or,  if 
noticed,  to  order  its  removal,  was  not  negligence. 

We  think  the  motion  for  a  nonsuit  on  this  ground  should 
have  been  granted,  and  for  this  reason  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  costs  to  abide 
event. 

All  concur  except  Dakfobth,  J.,  dissenting,  and  Rx^ 
paUjO,  J.,  absent. 
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BxifMAB  StaaXi,  BeBpondent,  i^.  Tns  Gbakd  Stbebt  asd 
NswrrowK  Railroad  Company,  Appellant. 

Cofoi  of  Appeals,  OOdber  U,  1687. 

IkMnagea.  Futwtt  pecm^ry  Joaa, — ^In  anaotlon  to  reoover  for  peraonal 
injuries  caused  by  defendant's  negligence,  no  damages  for  future 
pecuniary  loss  can  be  awarded,  unless  there  is  some  proof  of  tiie 
party's  circumstances  and  condition  in  life,  earning  power,  fikill 
and  capacity. 

Appeal  from  a  judgment  of  the  general  term,  affirming  a 
judgment  entered  upon  the  verdict  in  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial  made  on 
the  judge's  minutes. 

Albert  &.  McDonald^  for  appellant. 

A.  Simi9^  Jr.^  for  respondent. 

Eabl,  J. — The  plaintiff  brought  this  action  to  recover 
damages  for  the  injuries  which  he  claimed  to  have  sns- 
taiDed  while  alighting  from  one  of  the  defendant's  cars  in 
which  he  was  a  passenger,  and  he  recovered  a  judgment 
which  has  been  affirmed  at  the  general  term. 

This  appeal  brings  to  our  attention  only  exceptions  to  the 
charge  of  the  trial  judge  relating  to  the  damages  which 
the  jury  might  award.  That  portion  of  the  charge  and  the 
exceptions  thereto  are  as  follows :  That  the  plaintiff  *^  is 
entitled  to  recover,  as  damages  in  this  action,  compensa- 
tion :  Firsts  for  the  pain  and  suffering  that  he  has  encoun- 
tered ;  second^  as  this  injuiy  is  to  some  extent,  at  least,  per- 
manent, he  is  entitled  to  compensation  for  the  results, 
which  will  flow  in  the  future  from  this  injury ;  that  is,  for 
any  suffering  and  inconvenience  he  will  have  in  life  result- 
ing from  this  injury,  and  for  pecuniary  loss  on  account  of 
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the  Injury  caused  by  the  diminution  in  his  ability  to  earn  a 
livelihood.  This  is  no  hard  rule  to  be  laid  down  to  you  in 
this  case.  You  must  say,  under  all  the  circumstances  con- 
sidering what  pain  he  has  suffered,  what  his  loss  has  been, 
in  his  circumstances  in  life,  the  chances  of  what  money  lie 
would  make,  and  his  age,  considering  the  injury  and  the 
results  of  that  injury,  what  would  be  a  fair  compensation. 
All  that  is  left  to  the  good  sense  of  the  jury." 

The  counsel  for  the  defendant  then  excepted  *^  to  that 
part  of  your  honor's  charge  in  which  you  say  that  the  jury 
may  allow  him  his  pecuniary  losses  resulting  from  his  dis- 
abilities owing  to  this  accident,"  and  he  requested  the 
judge  to  charge  that  *^  the  jury  should  take  into  considera- 
tion the  great  age  of  the  plaintiff  as  affecting  future  con- 
tinuance of  life." 

The  judge  replied:  ^^I  charge  that;  and  I  will  say 
further,  that  in  this  case  there  is  no  proof  of  loss  shown 
by  what  his  income  was  up  to  that  time*  What  the  court 
therefore  told  you  as  to  pecuniary  losses  was  in  connection 
with  the  future."  To  that  defendant's  counsel  excepted, 
and  requested  the  judge  to  charge  that  the  juiy  could  not 
^  make  further  allowance  to  the  plaintiff  for  expenses  of 
treatment  or  care  for  the  past  or  future." 

In  reference  to  the«  request,  the  judge  said :  **  I  charge 
that  for  the  past.  For  future  expenses  the  jury  have  a 
right  to  consider  the  expenses  of  this  injury,  if  they  find 
this  renders  the  plaintiff  to  any  extent  helpless,  and  also 
to  consider  to  what  expenditures  to  make  him  comfortable 
he  will  have  to  go  ; "  and  to  that  defendant's  counsel  ex- 
cepted. 

This  is  the  entire  charge  relating  to  the  damages,  and 
that  it  may  be  appreciated,  it  must  be  stated  that  immedi- 
ately after  the  injury,  the  plaintiff  was  taken  to  a  charity 
hospital,  where  he  remained  about  three  monthn ;  that  he 
then  went  to  another  charity  hospital,  where  he  remained 
several  months,  and  that  he  then  went  to  the  county  alms- 
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house,  where  he  remained  until  the  time  of  the  trial,  not 
having  at  any  time  been  subjected  to  any  personal  ex- 
penses. There  was  proof  that  the  plaintiff  was  a  fresco 
painter,  and  that  for  some  time  before  his  injuries  he  had 
been  employed  by  a  person  who  was  engaged  in  the  busi- 
ness of  painting. 

No  special  damages  and  no  pecuniary  losses,  past  or 
future,  were  alleged  in  the  complaint.  There  was  no  proof 
whatever  as  to  the  plaintiff's  circumstances  in  life,  except 
that  before  the  injury  his  *'  general  health  was  very  good.'* 
There  was  no  proof  touching  his  age,  habits,  capacity, 
ability  to  work,  skill  in  his  trade,  his  wages  or  his  earn- 
ings, or  the  compensation  he  was  able  to  earn,  or  his  chances 
of  getting  work.  There  was  not  even  any  proof  that  he 
had  earned  ol*  that  he  was  able  to  earn  a  livelihood. 

The  judge,  recognizing  the  rule  laid  down  in  Lieeds  v. 
The  Metropolitan  Gas  Light  Co.  (90  N.  Y.  26),  finally 
charged  that  the  proof  did  not  authorize  the  jury  to  award 
any  damages  for  inability  to  work  and  earn  wages  prior  to 
the  trial.  But  he  charged  that  they  could  allow  such  dam- 
ages for  the  future — that  is,  that  they  could  take  into  ac- 
count, as  a  distinct  item  of  damages,  the  plaintiff's  pecuniary 
loss  "  on  account  of  the  injury  caused  by  the  diminution  in 
his  ability  to  earn  a  livelihood,"  and^"  the  chances  of  what 
money  he  would  make  "  but  for  the  injury. 

This  charge  was  clearly  in  conflict  with  the  rule  laid 
down  in  the  case  cited.  In  that  case  we  held  that  where 
loss  of  time  is  claimed  as  an  item  of  damages  in  such  a 
case  as  this,  if  plaintiff  fails  to  prove  the  value  of  the  time 
lost,  or  facts  on  which  an  estimate  of  such  value  can  be 
founded,  only  nominal  damages  for  that  item  can  be  given. 
There  it  was  proved  that  the  plaintiff  was  engaged  in  busi- 
ness at  the  time  of  the  injury,  and  that  he  had  not  been 
able  to  attend  to  his  business  since,  but  it  was  not  shown 
what  his  business  was,  or  the  value  of  his  time,  or  any  facts 
as  to  lus  occupation  from  which  the  value  could,  be  esti- 
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mated.  The  court  charged  that  the  plaintiff,  if  entitled  to 
a  verdict,  was  ^'  entitled  to  recover  compensation  for  the 
time  lost  in  consequence  of  confinement  to  the  house,  or  in 
consequence  of  his  disability  to  labor;  from  the  injury  sus- 
tained/' The  charge  was  held  to  be  erroneous,  as  the  jury 
was  left  to  guess  at  or  speculate  upon  the  value  of  the  lost 
time  without  any  basis  in  that  respect  for  their  judgment 
to  rest  upon.  It  is  true  that  the  charge  there  related  to 
past  loss.  But  if  a  jury  cannot,  without  any  adequate 
basis,  guess  or  speculate  in  such  an  action  as  to  the  pecuniary 
loss  suffered  by  the  plaintiff  before  the  trial,  we  can  perceive 
no  reason  for  not  applying  the  same  rule  to  future  pecuni- 
ary loss.  Before  damages  for  future  pecuniary  loss  can  be 
awarded,  there  should  be  some  proof  such  as  a  party  can 
always  give  of  his  circumstances  and  condition  in  life,  his 
earning  power,  skill  and  capacity.  So  much  is  left  to  the 
arbitrary  judgment  of  jurors  in  this  class  of  cases  that  the 
rule  which  requires  such  proof  of  pecuniary  loss  should  not 
be  relaxed. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

All  concur,  except  Ritgeb,  Ch.  J.,  and  Danvobth^  J., 
dissentiDg. 
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MiOHABii  L*  Htnrr,  Appellant^  v.  The  Cixy  of  Obwbgo, 

Beepondent. 

CauH  qfAjipeals,  Odoher  18, 1887. 

Oo8l8,  Aistkma  agafnat  muntdjpal  eorporaUoM, — Seotion  8245  of  the  God« 
does  not  apply  to  actions  ex  deUdOt  and  the  notice,  referred  to  in 
said  section,  is  not  required  as  the  condition  of  a  right  to  recover 
costs  by  the  plaintiff  in  such  actions. 

Appeal  from  an  order  of  the  general  term  of  lihe  supreme 
court,  reversing  a  special  term  order  denying  costs  to  the 
plaintiff. 

W.  S.  Kenyim^  for  appellant. 

Sluha  B.  PoweU^  for  respondent. 

RuGEB,  Ch.  J. — ^In  Gage  v.  Village  of  HomellByille,  de- 
cided in  this  court  July  1, 1887  (8  N.  Y.  State  Rep.  885), 
it  was  held  that  there  was  no  substantial  distinction  between 
section  2,  chapter  262  of  the  Laws  of  1859,  and  section  8245 
of  the  Code  of  Civil  Procedure.  It  has  been  frequently  held 
in  this  court  in  cases  arising  under  the  statute  of  1859,  that 
it  did  not  apply  to  actions  ex  delicto  and  that  the  notice, 
therein  referred  to,  was  not  required  as  the  condition  of  a 
right  to  recover  costs  by  the  plaintiff  in  such  actions. 

The  piecise  question  involved  in  this  case  came  before  us 
in  Gage  v.  Village  of  Homellsville,  and  we  there  held  that 
section  8246  of  the  Code  of  Civil  Procedure  applied  only  to 
actions  arising  ex  contractu.  While  this  result  was  strongly 
intimated  in  Taylor  v.  Cohoes  (105  N.  Y.  54 ;  6  N.  Y.  St. 
Rep.  461),  it  was  not  expressly,  so  decided,  and  thus  left 
room  for  misapprehension  upon  the  question  here  involved. 

Gage  V.  Village  of  Homellsville  was  decided  July  1st,  the 
same  day  that  this  case  was  determined  by  the  general  term. 
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and  they  could  not  have  been  informed  of  our  decision, 
otherwise  we  are  bound  to  presume  their  judgment  would 
have  been  the  reverse  of  that  rendered  by  them. 

The  order  of  the  general  term  should  be  reversed  and 
that  of  the  special  term  affirmed. 

All  coucur. 


Julius  Forsthakn  et  al.^  Respondent,  v.  Ruth  A.  Sohdit 
TIKO,  Administratrix,  et  al.j  Appellants* 

Ckmrt  qf  Appeals,  October  25, 1887. 

Bee  4  K.  Y.  St.  Bep.  463. 

Jfipeal.  lime.— A  notice  of  an  order  and  its  entiy  is  Inetfeotual  to 
limit  the  time  of  appeal,  unless  it  shows  by  Indorsement  or  other- 
wise the  office  address  or  place  of  business  of  the  attorney  serv- 
ing it. 

Motion  to  dismiss  the  appeal  herein  on  the  ground  that  the 
time  for  appealing  had  expired  when  the  notice  was  served. 

Matthew  MdUy  for  motion. 

N.  0.  Moak^  opposed. 

Memoranda. — The  notice  of  the  order  and  its  entry  did 
not  show  by  indorsement  or  otherwise  the  office  addi-ess 
or  place  of  business  of  the  attorney  serving  it,  and  was 
therefore  ineffectual  to  limit  the  time  of  appeal.  Kelly  v. 
Sheehan,  76  N.  Y.  825 ;  Bockes  v.  Hathorn,  78  id.  222. 

The  motion  to  dismiss  the  appeal  should  therefore  be 
denied,  but  without  costs. 
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Fleming  Stakhopb  Philips,  Respondent,  v.  Thb  6be- 

MAHXA  Bank,  Appellant. 

Oomi  of  AppeaU,  Odolber  18,  1887. 
DiamiBSing  appeal  In  same  case,  20  Abb.  N.  G.  38 ;  10  N.  Y.  St.  Bep.  40. 

ConaHiMonal  Law.  When  judge  disqwiiyied. — A  general  term  may 
review  on  appeal  an  order  vacating  an  ex  parte  order  for  the  ex- 
amination of  a  person  before  trial  upon  the  original  and  additional 
affidavits,  even  though  the  Justice  who  granted  the  expairie  order 
is  a  member  of  such  general  term  and  acted  on  such  review. 

Appeal  from  an  order  of  the  general  tenn  of  the  supreme 
court,  reversing  an  order  vacating  an  order  for  the  exami- 
nation of  the  treasurer  of  the  defendant* 

Joseph  A.  Shoudy^  for  appellant. 

Lamed  ^  Curtisy  for  respondent. 

Earl,  J. — The  defendant  was  a  Massachusetts  corporation 
and  the  plaintiff  was  in  its  employment  under  a  contract 
whereby  he  was  to  receive  a  share  of  its  profits  as  compensa- 
tion for  his  services,  and  he  commenced  this  action  to  recover 
his  share  of  the  profits.  On  the  18th  day  of  March,  1887, 
Judge  Van  Brunt  made  an  order  under  section  872  of  the 
Code  of  Civil  Procedure,  requiring  Hermann  Strusberg,  who 
was  one  of  the  directors  aud  the  treasurer  of  the  defendant 
to  appear  before  him  or  some  other  judge  of  the  supi^me 
court,  at  chambers,  on  the  28th  day  of  March,  1887,  for  the 
purpose  of  being  examined,  ^*  pursuant  to  the  provisions  of 
the  Code  of  Civil  Procedui-e  in  such  cases  made  and  pro- 
vided." Thereafter  on  the  day  named,  a  motion  was  made 
on  behalf  of  the  defendant  before  Judge  Pattbrson,  at  cham- 
bers, to  vacate  Judge  Van  Brunt's  order.  That  motion 
was  based  upon  the  papers  upon  which  the  order  was  granted 
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and  the  affidavit  of  Strusberg  and  other  papers,  and  after 
hearing  counsel  for  both  parties  an  order  was  granted  vacat- 
ing the  order  {pr  the  examination  of  Strusberg,  provided 
the  defendant  stipulated  to  allow  an  examination  of  its  books, 
which  stipulation  was  given.  From  that  order  plaintiff  ap- 
pealed to  the  general  term,  and  there  the  order  of  Judge  Pat- 
terson was  reversed  and  the  order  of  Judge  Van  Brunt 
was  reinstated,  with  costs  and  disbursements,  and  the  exam- 
ination of  Strusberg  under  the  first  order  was  set  down  for 
the  15th  day  of  August,  1887.  The  general  term  was  com- 
posed of  Judges  Van  Brunt,  Daniels  and  Bartlett,  and 
Judge  Van  Brunt  wrote  the  opinion.  From  the  order  of 
the  general  term  the  defendant  appealed  to  this  court,  and 
the  point  is  now  made,  so  far  as  the  record  appears  for  the 
first  time,  that  the  general  term  was  not  properly  consti- 
tuted for  the  reason  that  Judge  Van  Brunt  was  a  mem- 
ber thereof  and  thus  that  section  8  of  article  6  of  the  con- 
stitution was  violated,  which  provides  that  ^^  No  judge  or  jus- 
tice shall  sit  at  a  general  term  of  any  court  or  in  the  court 
of  appeals  in  review  of  a  decision  made  by  him  or  of  any 
court  of  which  he  was  at  the  time  a  sitting  member.'* 

The  answer  to  the  objection  is  that  Judge  Van  Brunt's 
order  was  not  under  review  at  the  general  term,  but  the 
order  of  Judge  Patterson  was  the  subject  of  consider- 
ation. That  order  was  not  based  upon  the  same  papei-s  that 
were  presented  to  Judge  Van  Brunt,  but  upon  additional 
papers.  Judge  Patterson  was  not  acting  upon  an  appeal 
from  Judge  Van  Brunt's  order,  and  was  not  strictly  sitting 
in  review  of  his  order,  but  upon  new  papers  he  heard  a 
motion  to  set  it  aside.  That  motion  was  a  new  and  distinct 
proceeding,  not  a  continuation  of  the  proceeding  commenced 
before  Judge  Van  Brunt.  The  general  term  had  no  oc- 
casion to  determine  whether  the  order  granted  ex  parte  by 
Judge  Van  Brunt  was  well  granted  or  not.  On  the  papers 
presented  to  him  there  could  be  no  reasonable  dispute  that 
it  was  well  granted.     The  question  which  the  general  term 
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had  to  examine  was,  whether  upon  all  the  papers  appearing 
before  Judge  Pattbbson  he  properly  vacated  the  previous 
order ;  and  we  are,  therefore,  of  opinion,  that  it  cannot  be 
said  that  the  general  term  was  in  any  proper  sense  sitting 
in  review  of  the  decision  made  by  Judge  Van  Bbunt. 

Whether  upon  all  the  papers  before  the  general  term  there 
were  sufficient  facts  to  justify  the  examination  of  Strusberg 
under  the  section  referred  to  rested  in  its  discretion.  The 
papers  showing  a  formal  compliance  with  the  section,  the 
exercise  of  its  discretion  is  not  reviewable  here. 

The  appeal  should  therefore  be  dismissed* 

All  concur. 


The  Eqtjitablb  Life  Assxtbakob  Sooibty  of  the  Ukited 
States,  Respondent,  v.  Chables  Von  6i«ahk,  Ap- 
pellant. 

Court  qfAppe<il8,  October  25,  1887. 
Affirming  same  case,  36  Hun,  648,  Mem. 

Mortgagee.  Taxes, — ^Where  a  mortgage  requires  the  mortgagor  to  pay  all 
taxes  and  assessments,  and  upon  his  default  empowered  the 
mortgagee  to  pay  the  same  **  with  any  expense  attending,"  and 
made  the  amount  so  paid  a  lien  upon  the  premises ;  and  where,  in 
an  action  to  foreclose  the  mortgage,  the  mortgagee  employed  a 
searcher  to  examine  and  determine  what  were  legal  taxes  and 
assessments,  and  see  that  proper  deductions  were  made  for  the 
illegal  charges,  agreeing  to  give  him  a  certain  proportion  of  the 
amount  he  succeeded  in  having  deducted,  and  paid  the  legal  liens 
and  the  percentage  so  agreed  upon,  the  latter  is  a  proper  item  of 
expense,  and  became  on  payment  a  lien  upon  the  premises ;  and  a 
tender  not  including  the  amount  of  this  item  was  insulBcient. 

Appeal  from  a  judgment  of  the  general  term  of  the  su* 
preme  court,  reversing  the  judgment  of  the  special  term  in 
favor  of  defendant,  and  directing  a  new  trial. 
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F.  JSr.  Smithy  for  appellant. 

Gt.  Waddiingtony  for  xespondent. 

Earl,  J. — On  the  1st  day  of  November,  1869,  the  de- 
fendant Doscher,  owning  certain  real  estate  in  the  city  of 
Brooklyn,  executed  to  the  plaintiff  a  mortgage  thereon  to 
secure  the  sum  of  $4,000.  The  mortgage  contained  a  pro- 
vision that  the  mortgagor  should  pay  ^^  all  taxes,  charges 
and  assessments  which  may  be  imposed  by  law  upon  the 
said  mortgaged  premis'e^  or  any  part  thereof,  and  in  default 
thereof  that  it  shall  be  lawful  '*  for  the  mortgagee  ^Ho  pay 
the  amount  of  any  such  tax,  charge  or  assessment,  with  any 
expenses  attending  the  same,  and  any  amount  so  paid  *'  the 
mortgagors  covenanted  to  repay,  with  interest,  and  that 
the  same  should  be  a  lien  upon  the  premises.  On  the  5th 
day  of  May,  1870,  Doscher  executed  another  mortgage  on 
the  same  real  estate  to  the  defendant  Von  61ahn«  In  De- 
cember, 1882,  Von  Glahn  commenced  an  action  in  the 
supreme  court  to  foreclose  his  mortgage,  and  his  action  re- 
sulted in  a  foreclosure  of  the  mortgage  and  a  sale  of  the 
premises,  at  which  he  became  the  purchaser  on  the  15th 
day  of  March,  1883.  On  the  following  day  he  received  a 
deed  and  took  possession,  and  has  ever  since  been  the 
owner  and  in  possession  of  the  premises.  On  the  15th  day 
of  March,  1888,  Von  Glahn  informed  the  plaintiff  of  his 
purchase  and  possession  of  the  premises,  and  it  then  in- 
sisted upon  the  paytnent  of  its  mortgage.  On  the  9th  day 
of  April,  1883,  Von  Glahn  formally  tendered  to  it,  abso- 
lutely and  unconditionally,  $5,830,  in  United  States  legal 
tender  currency,  in  paymenii  of  its  mortgage,  which  it  re- 
fused to  receive  solely  upon  the  ground  that  the  sum  was 
insufficient  in  amount.  The  total  amount  due  on  its  mort- 
gage at  the  time  of  the  tender  was  $5,797  and  93-100,  un- 
less it  was  entitled  to  include  therein  $58  and  48-100  paid 
to  one  MoBScrop,  which  will  be  more  particularly  referred 
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to  hereafter.    lu  May  thereafter  it  oommenced  this  action 
to  foreclose  its  mortgage. 

In  his  answer  Von  Glahn  alleged  as  a  defense  to  the 
action  the  tender  of  the  amount  dae  upon  the  mortgage, 
claiming  that  such  tender  operated  to  release  the  mortgaged 
premises  from  the  lien  of  the  mortgage.  At  the  special 
term  this  defense  was  held  sufficient,  and  a  judgment  was 
rendered  dismissing  the  complaint.  From  that  judgment 
the  plaintiff  appealed  to  the  general  term,  where  the  judg- 
ment was  reversed  and  a  new  trial  granted,  and  then  the 
defendant  Von  Glahn  appealed  to  this  court. 

It  is  unnecessary  for  us  to  determine  precisely  what  effect 
the  tender  of  Von  Glahn,  which  was  not  kept  good,  had 
under  the  circumstances  of  this  case,  because  there  is  an- 
other  ground  upon  which  the  decision  of  the  general  term 
can  be  sustained. 

Upon  the  trial  it  appeared  that  there  were  taxes  and 
water  rates  for  five  consecutive  years,  commencing  in  the 
year  1877,  and  some  assessments  for  grading  and  paving  for 
a  sewer  amounting  in  all  to  more  than  $1,000,  all  charges 
upon  the  land,  which  were  due  and  unpaid,  and  which  the 
mortgagor  had  neglected  to  pay.  The  plaintiff  paid  such 
taxes  and  assessments,  and  in  reference  to  such  payment 
the  trial  court  found  as  follows :  "  Twelfth.  That  on  the 
said  27th  day  of  June,  1882,  the  plaintiffs,  in  order  to  pre 
vent  the  accumulation  of  interest  upon  said  unpaid  taxes, 
water  rates  and  assessments,  and  in  pursuance  of  the  powers 
and  privileges  which  their  said  mortgage  by  the  said  tax 
clause  therein  contained  conferred  upon  them  and  invested 
them  with,  resolved  to  pay  these  unpaid  liens,  but  in  order 
to  effect  such  payments  at  the  smallest  possible  cost,  and  so 
that  said  mortgaged  premises  should  receive  the  greatest 
possible  benelSt  therefrom,  they  still  acting  by  virtue,  and 
in  pursuance  of  said  powers  and  privileges  with  which  they 
were  endued  as  aforesaid,  and  so  far  as  one  of  said  assess- 
ments was  concerned,  at  the  instance,  also,  of  said  John  H. 
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Doscher,  who  continued  to  be  the  owner  of  said  mortgaged 
premises,  and  was  the  only  person  interested  therein  (ex- 
cept the  defendant,  Anna  L.  C.  Doscher,  his  :wife),  of  or  as 
to  whom  said  plaintiffs  had  any  Imowledge  or  information, 
further  resolved  that  before  they  paid  any  one  of  said  un- 
paid liens,  they  would  submit  the  matters  of  the  payment 
of  them  all  to  one  Thomas  D.  Mosscrop,  a  tax  searcher  in 
the  said  city  of  Brooklyn,  so  that  said  Mosscrop  might 
endeavor  to  reduce,  or  cancel  any  item  or  principal,  or  in- 
terest, or  advertising  that  might  be  illegally  charged  in  the 
case  of  any  or  either  of  said  unpaid  liens,  and  agreed  with 
the  said  Mosscrop  to  pay  him  twenty-five  per  cent  of  the 
amount  be  might  succeed  in  having  deducted  from  the 
^tire  amount  which  might  be  claimed  upon  said  unpaid 
liens/' 

In  pursuance  of  his  employment  Mosscrop  examined  and 
investigated  each  of  the  taxes,  water  rates  and  assessments, 
saw  that  proper  deductions  were  made  therefrom  under  the 
act,  chapter  S48  of  the  Laws  of  1882,  and  procured  accurate 
bills  of  the  amounts  which  should  be  paid  upon  the  same 
and  took  them  to  the  plaintiff  which  then  paid  them,  and 
also  paid  him  for  bis  services  $58.48,  which  is  the  item 
above  referred  to  which  was  in  dispute  between  the  parties. 
The  plaintiff  claims  that  the  sum  thus  paid  to  Mosscrop, 
was  an  expense  within  the  meaning  of  the  mortgage 
attending  the  payment  of  the  taxes,  water  rates  and  assess- 
ments. 

It  is  not  entirely  clear  what  expense  was  alluded  to  in 
the  phrase  in  the  mortgage,  ^'  with  any  expense  attending 
the  same."  If  its  meaning  is  doubtful,  the  doubt  may  be 
solved  in  favor  of  the  mortgagee,  as  the  language  is  that  of 
the  mortgagor.  On  the  part  of  the  defendant,  it  is  claimed 
that  the  word  expense  had  reference  to  penalties,  the  ex- 
penses of  redemption  from  any  sale,  and  other  similar  ex- 
penses attending  the  taxes,  and  not  an  expense  attending 
the  ascertainment  and  payment  of  them.     We  think  this  is 
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too  narrow  a  construction.  The  word  ^^  expense  *'  is  quite 
inapt,  and  would  not  naturally  be  used  to  cover  penalties, 
and  as  both  mortgagor  and  mortgagee  were  at  liberty  to 
pay  the  taxes,  and  both  interested  to  pay  them,  it  cannot 
be  presumed  that  the  parties  contemplated  a  sale  of  the 
premises  for  non-payment  of  the  taxes  and  expenses  thus 
made.  The  mortgage  made  it  the  express  duty  of  the 
mortgagor  to  make  prompt  payment  of  these  charges,  and 
authorized  payment  by  the  mortgagee  only  in  case  of  his 
default.  Any  expense  which  by  his  default  he  imposed 
upon  the  mortgagee  was  probably  within  the  contemplation 
of  the  parties,  and  it  could  not  have  been  within  their  con- 
templation that  the  mortgagor  could  voluntarily  omit  to 
pay  the  taxes,  and  thus  shift  from  himself  to  the  mortga- 
gee, ignorant  of  the  facts  relating  to  the  taxes,  the  burden 
of  bearing  the  necessary  expense  attending  their  payment. 
It  is  just  that  the  mort^gor  should  bear  such  expense. 
Here  were  numerous  taxes,  water  rates  and  assessments, 
under  the  complicated  system  of  taxation  and  assessments 
existing  in  the  city  of  Brooklyn,  charges  upon  these  lands. 
While  the  mortgagee  had  the  right  to  pay  for  its  protec- 
tion, these  charges  and  add  them  to  its  mortgage,  yet  it 
could  pay  only  such  as  were  legal  and  collectible  and  as  the 
mortgagor  was  under  obligations  to  pay.  Hence,  it  became 
important  that  they  should  be  carefully  scrutinized  to  ascer- 
tain how  much  was  due  for  them,  and  to  protect  the  mort- 
gagee from  any  illegal  exaction.  For  that  purpose,  it  was 
entirely  proper  for  it  to  employ  an  expert,  acting  in  good 
faith,  and  the  reasonable  expense  of  such  an  expert  be- 
came a  fair  charge  under  this  mortgage  against  the  mort- 
gagor, and  within  its  terms  a  lien  upon  the  mortgaged 
premises.  This  construction  is  neither  inconvenient  nor 
under  such  a  mortgage  dangerous.  The  mortgagee  must 
act  in  good  faith,  with  reasonable  judgment,  and  the  ex- 
pense must  be  reasonable  in  amount.  When  all  these 
concur,  there  is  no  reason  or  equity  in  imposing  the  ex- 
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pense  upon  the  mortgagee  and  relieving  the  defaulting 
mortgagor  and  his  land  therefrom. 

We  are,  therefore,  of  opinion  that  the  tender  was  insuf- 
ficient in  amount  and  ineffectual,  and  for  this  reason  the 
order  of  the  general  term  must  be  affirmed,  and  judgment 
absolute  rendered  against  the  appellant  upon  his  stipula- 
tion. 

All  concur  (Daktorth,  J.,  in  lesult),  except  BcresB, 
Ch.  J.>  not  voting. 


Xhomas  M.  King  et  aZ.,  Respondents,  v.  Lbok  'Babnss 

et  al,.  Appellants* 

Oomi  qf  Appeals,  October  25,  1887. 
Bee  4  N.  Y.  St.  Bep.  898. 

1.  Appeal.    hUerlacutory  jud^meni. — A  Judgment,  which  flnaUy  deter- 

mines certain  matters  in  controversy  between  the  parties  but  ap-' 
I>oint8  a  referee  and  directs  an  accounting  before  him,  is  an  in- 
terlocutory judgment,  from  which  no  appeal  lies  to  the  court  of 
appeals. 

2.  Same.  Discretionary  order. — ^The  general  term  has  power,  in  its  dis- 

cretion, to  grant,  on  appeal  from  an  order  refusing  it,  an  amend- 
ment to  a  complaint,  which  does  not  substantially  change  the 
plaintiffs  claim,  and  its  order  aUowing  the  amendment  is  not  ap- 
pealable to  the  court  of  appeals. 
8.  Same.  Order  granting  slay. — An  order  reversing  an  order  granting  a 
stay  of  proceedings  pending  an  appeal  to  the  court  of  appeals, 
is  in  the  discretion  of  the  general  term,  and  is  not  reviewable  by 
the  fprmer  court. 

Appeals  and  special  motions  to  dismiss  the  same  were 
argued  and  disposed  of  together. 

The  facts,  so  far  as  are  necessary  to  prevent  the  appeal8» 
sufficiently  appear  in  the  opinion. 

John  H.  Post^  for  appellants. 
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Noah  J>avi8^  of  counsel ;  W.  W.  MeFarland  for  respond- 
ents.   , 

Earl,  J. — First  The  judgment  of  the  special  term  entered 
on  the  2d  day  of  August,  1886,  was  an  interlocutory  judg- 
ment. It  finally  determined  certain  matters  in  controversy 
between  the  parties,  but  it  ordered  an  accounting  between 
them  and  appointed  a  referee  for  that  purpose ;  and  final 
judgment  could  not  be  entered  until  the  accounting  was  had 
and  report  made.  From  that  judgment  the  defendant  Barnes 
appealed  to  the  general  term,  and  he  also  served  notice  of  a 
motion  at  the  general  term  under  section  1001  of  the  Code 
for  a  new  trial  upon  the  exceptions.  The  motion  and  the 
appeal  came  on  to  be  heard  at  the  general  term  at  the  same 
time,  and  the  motion  was  denied  and  the  judgment  was 
modified.  But  the  modification  of  the  judgment  in  no  way 
affected  its  chaiucter  as  an  interlocutory  judgment.  The 
accounting  between  the  parties  was  still  to  be  had,  and  its 
scope  was  enlarged  and  all  questions  as  to  costs  and  expenses 
of  the  reference,  as  to  the  distribution  by  the  referee  of  money 
which  should  come  into  his  hands  under  the  judgment,  and 
as  to  the  satisfaction  of  a  certain  mortgage  for  $250,000,  were 
reserved,  and  thus  there  was  to  be  further  judicial  action. 
From  the  last  named  judgment  Barnes  and  certain  of  the 
other  defendants  appealed  to  this  court  from  the  order  of  the 
general  term  which  denied  his  motion  for  a  new  trial.  The 
plaintiffs  now  move  to  dismiss  the  appeal  to  this  court  from 
the  interlocutory  judgment  as  not  authorized.  The  conten- 
tion of  the  appellants  is  that  it  is  final  and  not  interlocutory. 
As  we  have  come  to  the  conclusion  that  it  is  interlocutory, 
the  appeal  therefrom  to  this  court  is  not  authorized  by  the 
Code,  and  it  must  be  dismissed,  with  costs. 

Second.  At  the  trial  the  plaintiffs  made  a  motion  to  amend 
their  complaint  by  inserting  therein  certain  additional  allega- 
tions. The  motion  was  denied  and  a  formal  order  denying 
it  was  entered.  From  that  order  the  plaintiffs  appealed  to 
the  general  term  and  it  reversed  the  order  and  allowed  the 
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amendment.  The  amendment  did  not  substantially  change 
the  claim  of  the  plaintiffs,  and  it  was  therefore  within  the 
discretion  of  the  court  to  grant  it  under  se6tion  728  of  the 
Code.  From  the  order  of  the  general  term  certain  of  the 
defendants  appealed  to  this  court.  A  motion  is  now  made  to 
dismiss  the  appeal.  As  the  general  term  had  power,  in  its 
discretion,  to  grant  the  amendment,  its  order  is  not  appeal- 
able to  this  court  and  the  appeal  must  be  dismissed,  with 
costs. 

Third.  The  judgment  of  the  general  term  ordered  that 
certain  shares  of  the  capital  stock  of  the  New  York  Transit 
and  Terminal  company  should  be  delivered  by  one  of  the 
defendants  in  whose  possession  it  was  as  a  mere  depositary 
to  the  referee  appointed  by  the  judgment,  to.  be  disposed  of 
by  him  as  directed  in  the  judgment. 

Upon  the  appeal  of  the  defendants  from  the  judgment  of 
the  general  term  to  this  coui*t  they  gave  the  security  requisite 
to  perfect  the  appeal  under  section  1826  of  the  Code.  They 
then  made  a  motion  that  the  depositary  or  custodian  of  the 
stock  should,  in  pursuance  of  the  judgment,  be  required  to 
deliver  the  stock  to  the  referee,  and  that  motion  was  granted 
and  the  stock  was  so  delivered.  Certain  of  the  defendants 
then  made  a  motion  that  the  plaintiff^s  proceedings  upon  the 
judgment  be  stayed  until  the  hearing  and  decision  of  their 
appeal  to  this  court,  which  was  granted. 

From  that  order  the  plaintiffs  appealed  to  the  general  term, 
and  there  the  order  was  reversed.  From  the  order  of  reversal 
the  defendants  appealed  to  this  court.  They  claim  that  the 
proceedings  were  stayed  under  section  1828  of  the  Code, 
which  provides  as  follows  :  ^^  If  the  appeal  is  taken  from  a 
judgment  or  order  directing  the  assignment  or  delivery  of  a 
document,  or  of  personal  property,  it  does  not  stay  the  ex- 
ecution of  the  judgment  or  order  until  the  thing  directed  to 
be  assigned  or  delivered  is  brought  into  the  court  below,  or 
placed  in  the  custody  of  an  ofScer  or  receiver  designated  by 
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ihQ  court,  or  the  appellant  gives  a  writtea  undartaking,  as 
prescribed  in  the  next  section.'* 

It  is  not  needful  now  for  us  to  determine  whether  the 
proceedings  are,  as  claimed  by  the  appellants,  stayed  under 
this  section ;  for  if  they  are  the  appellants  are  yet  not  en- 
titled as  matter  of  right  from  the  court  to  an  order  staying 
the  proceedings.  Whether  the  court  below  would  grant 
such  an  order  rested  in  its  discretion,  and  that  discretion  is 
not  reviewable  here.  If  the  appellants  claim  that  they  have 
an  absolute  statutory  stay  they  may  move  to  set  aside  or 
vacate  any  proceedings  taken  in  violation  of  the  stay  or  treat 
such  proceedings  as  void,  and  thus  their  right  to  a  stay 
and  the  construction  and  effect  of  the  section  quoted  can 
be  brought  before  the  courts  for  construction  and  deter- 
mination. The  appeal  should,  therefore,  be  dismissed  with 
costs. 

Fourth.  The  defendants  moved  here  to  amend  the  return 
upon  the  appeal  from  the  order  of  the  general  term  which 
allowed  the  amendment  of  the  complaint  by  inserting  the 
complaint  in  the  return.  As  we  have  concluded  to  dis- 
miss that  appeal  the  motion  is  unnecessary  and  must  be 
denied. 

Fifth.  After  the  entry  of  the  general  term  interlocutory 
judgment,  the  accounting  therein  ordered  was  had  before  the 
referee  and  his  report  was  made  and  final  judgment  thereon 
entered,  and  the  defendants  also  appealed  to  this  court  from 
that  final  judgment,  and  in  their  notice  of  appeal,  they  gave 
notice  that  they  would  also  bring  the  interlocutory  judg- 
ment up  for  review.  They  now  move  to  have  the  appeal 
from  the  interlocutory  judgment  and  the  final  judgment 
consolidated  and  heard  together.  As  we  have  concluded  to 
dismiss  the  appeal  from  the  interlocutory  judgment  this 
motion  must  be  denied. 

Sixth,  The  defendants  made  a  motion  for  a  further  stay  of 
plaintiff's  proceedings  until  a  hearing  and  decision  of  the 
appeals  and  motions  which  we  have  above  disposed  of.    The 
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disposition  made  of  those  appeals  and  motions  requires  us 
to  deny  the  motion  for  a  stay. 

Unless  something  in  the  numerous  papers  submitted  to 
us  has  escaped  our  attention,  we  have  now  considered  and 
disposed  of  all  the  motions  pending  in  this  case  before  us, 
and  orders  may  be  entered  carrying  into  effect  our  conclu- 
sions. The  result  of  these  motions  cannot  much  embarrass 
or  prejudice  any  legitimate  interests  of  the  defendants,  as 
the  appeals  from  the  final  judgment  and  from  the  denial  of 
the  new  trial  will  bring  to  this  court  for  review  eveiy  ques- 
tion which  is  reviewable  here. 


Hbnby  C.  Dabt,  Respondent,  v.  William  E.  T4ATMRTncR> 

Appellant. 

Oowi  qf  Appeals,  November  29, 1SS7. 

1.  OontntcL  Breach.  Proof  of  damages, — ^Where  parties  have  entered 

into  an  agreement  to  continue  as  partners  for  one  year,  and  the 
firm  is  broken  up  and  dissolved  after  four  months  by  the  act  and 
fault  of  defendant,  the  courts  ought  not  to  be  too  precise  and  ex- 
acting in  regard  to  the  evidence  upon  which  to  base  a  claim  for 
damages  resulting  from  loss  of  future  profits. 

2.  ]Svidenoe,  Secondary. — There  is  no  fatal  error  in  the  admission  of  a 

copy  of  a  letter,  though  no  suificient  ground  was  laid  for  the  ad- 
mission of  secondary  evidence  of  its  contents,  where  it  is  perfectly 
plain  that  no  harm  could  have  resulted  from  its  admission. 

Action  to  recover  damages  alleged  to  have  been  sustained 
by  reason  of  the  breach  of  a  copartnership  agreement. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
perior court  of  New  York  city  affirming  a  judgment  entered 
upon  a  verdict. 

Edward  S,  RapaUo^  for  appellant. 

Qeorge  W,  Wingate^  for  respondent. 
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Pbckham,  J. — The  defendant  objects  to  the  I'ecovery  in 
this  action  on  two  grounds:  FinU  That  there  was  not 
evidence  sufficient  to  go  to  the  jury  to  show  that  there  would 
have  been  any  profits  fi*om  the  business  of  the  firm,  from 
March  to  the  end  of  the  year  in  case  the  partnership  had 
not  been  dissolved.  Second.  That  there  was  error  in  the 
reception  of  the  Perot  letter. 

In  regard  to  the  first  we  think  there  was  evidence  suffi- 
cient to  go  to  the  jury  upon  the  question  of  future  profits. 

The  plaintiff,  while  on  the  stand,  swore  that  the  business 
of  the  firm  went  on  from  November  up  to  the  time  of  the 
dissolution  in  March  very  prosperously  increasing;  that 
there  were  no  signs  of  diminution  ;  that  the  trade  was  in 
town  and  out  of  town  and  that  thev  had  their  salesmen  out : 
that  the  firm  sold  two  classes  of  flour,  called  the  barrel  flour 
and  the  package  flour,  the  former  in  the  summer  and  the 
latter  in  the  winter ;  that  for  barrel  flour  the  summer  was 
the  best  season,  and  the  package  flour  sold  best  in  the 
winter.  He  proved  by  another  witness,  who  was  salesman 
and  who  went  into  the  employ  of  the  firm  in  February, 
1880,  that  he  sold  the  flour  in  Jersey  City,  where  he  had  a 
good  trade ;  that  he  started  with  160  stores,  sold  consider- 
able and  had  a  great  deal  more  sold  when  in  March  the  de- 
fendant  told  him  to  stop,  and  said  that  he  would  not  send 
out  any  more  goods  and  that  no  more  orders  would  be  filled. 
The  witness  also  stated  that  he  had  a  considerable  trade  in 
barrel  flour,  and  as  the  city  trade  fell  off  the  countiy  trade 
increased — just  doubled,  and  that  his  trade  was  increasing 
with  a  prospect  that  it  would  continue  to  increase  dur- 
ing the  year,  and  at  that  time  the  defendant  stopped  the 
business.  The  plaintiff,  also,  proved  by  another  witness 
who  was  in  the  employ  of  the  firm  that  the  best  part  of  the 
year  for  the  business  commences  about  September,  and  lasts 
until  about  January,  and  then  there  is  a  slack  for  a  while 
and  then  picks  up  again  about  the  first  of  February  and 
continues  to  be  better  until  the  summer.    He  further  test- 
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iiied  that  there  was  no  reason  that  he  knew  of  why  this 
business,  if  it  had  gone  on,  would  not  have  been  a  good 
business  from  April  to  November,  or  why  it  would  not  have 
been  a  success  from  the  time  it  stopped  in  March  until  the 
following  November,  and  so  far  as  he  saw,  the  plaintiff  con- 
ducted the  business  properly. 

The  plaintiff  also  produced  and  real  in  evidence  what  he 
claimed  was  a  copy  of  a  letter  written  by  the  defendant  to 
a  man  named  E.  L.  Perot,  dated  the  19th  of  April,  1880, 
in  which  letter  he  stated  that  the  books  of  the  firm  showed 
a  profit  of  four  hundred  and  odd  dollara  per  month ;  that  he 
was  settling  up  the  accounts  and  hoped  it  would  prove  what 
the  books  showed. 

The  plaintiff  also  proved  that  on  the  first  of  January, 
after  the  concern  had  been  in  operation  two  months,  a 
statement  of  the  affairs  of  the  firm  was  made  by  the  book- 
keeper, and  such  statement  was  present  at  the  time  that  the 
partners  had  a  conversation  in  regard  to  the  state  of  the 
business.  This  statement  was  then  looked  at,  and  it  was 
proved,  and  not  contradicted,  that  it  showed  a  profit  for  the 
two  months  of  some  $1,600,  and  that  the  defendant  stated' 
**that  is  doing  very  well,  indeed;  that  is  satisfactory." 
Some  conversation  was  had  between  the  partners  at  that 
time  in  regard  to  what  disposition  should  be  made  of  the 
profits.  It  was  understood  that  this  $1,600  of  profit  was 
based  upon  the  condition  of  the  firm  as  shown  by  the  books, 
in  which  the  accounts  due  the  firm,  and  amounting  to  six  or 
eight  thousand  dollars,  were  regarded  as  assets  to  the  full 
amount,  and  if  those  accounts  were  not  all  collected  the 
amount  of  the  profits  would  be  reduced  accordingly. 

This  substantially  was  the  character  of  the  evidence  given 
by  the  plaintiff  for  the  purpose  of  furnishing  a  basis  for  the 
jury  to  come  to  a  conclusion  as  to  the  amount  of  damages 
which  he  sustained  by  reason  of  a  dissolution  of  the  paiiy- 
nership  before  the  time  agreed  upon. 

A  motion  for  a  nonsuit,  on  the  ground,  among  others. 
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that  no  sufficient  evidenoe  had  been  given  upon  which  to 
base  a  olaim  to  recoTer  for  prospeotiYB  or  future  pn^ts, 
was  denied  by  the  oourt. 

The  defendant,  in  order  to  meet  this  evidence,  proved  by 
an  expert,  who  had  made  an  examination  of  the  books  (there 
being  no  substantial  dispute  but  what  the  books  had  been 
properly  and  accurately  kept),  that  when  the  statement 
was  made  of  the  condition  of  the  concern  on  the  first  of 
January,  1880,  after  it  had  been  in  existence  for  two 
months,  and  which  statement  showed  an  apparent  profit  of 
$1,600,  that  it  appeared  (as  already  stated)  that  such  profit 
was  based  upon  the  assumption  that  the  accounts  which 
appeared  as  outstanding  were  all  good  and  collectible.  An- 
other statement  was  made,  as  from  the  books,  up  to  the  2d 
of  March,  1880,  in  which  it  appeared  that  the  profits  for 
the  two  months  from  January  to  March,  based  upon  tiie 
same  assumption  of  the  collectibility  of  the  accounts, 
amounted  to  only  (97.  The  expert  further  testified  from 
an  examination  of  the  books  that  the  entries  therein  as  they 
stood  on  the  day  he  examined  them,  and  long  after  the  dis- 
solution  of  the  company,  disclosed  a  deficiency  of  S2,665,  as 
a  result  of  the  business  of  the  firm  during  the  time  of  its 
existence.  This  was  based  upon  all  the  entries  in  the  books 
containing  a  statement  of  all  the  business  of  every  name 
and  nature,  and  all  the  receipts  and  disbursements.  It  would 
thus  appear  that  after  the  dissolution  of  the  firm,  when  the 
property  of  the  firm  was  sold  and  the  accounts  were  in 
course  of  collection,  the  result  at  the  time  when  the  balance 
was  struck  was  as  defendant  stated  above,  viz. :  a  loss  instead 
of  a  profit  upon  the  business  done. 

The  explanation  as  to  how  there  could  have  been  a  profit 
of  $1,600,  on  the  first  of  January,  and  of  ninety-seven 
dollars  on  the  first  of  March,  for  the  two  months  immedi- 
ately preceding,  and  yet  when  the  firm  was  dissolved  and 
proceedings  taken  to  wind  it  up,  that  a  loss  should  be  the 
result  is  made  to  appear  by  the  evidence  on  the  part  of  the 
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plaintiff.  The  proof  on  the  part  of  the  defendant  simply 
showed  that  the  accounts  had  not  all  been  collected  at  the 
time  when  the  expert  witness  examined  the  books.  But 
there  was  no  evidence  that  the  accounts  themselves  were 
not  against  solvent  debtors,  who  would  have  paid  if  the 
business  had  continued.  The  plaintiff  showed  that  by  sud- 
denly dissolving  the  firm  and  breaking  up  the  business  in 
March,  after  its  existence  of  but  four  months,  losses  occur- 
red to  the  firm  on  that  account.  It  would  seem  that  tlie 
business  of  the  firm  was  made  of  small  accounts  against 
a  large  number  of  customers,  atid  that  a  sudden  dissolution 
and  going  out  of  business  had  the  effect  upon  their  various 
customers  of  making  them  negligent  in  paying  the  firm  debts, 
and  the  amounts,  in  each  case  were  too  small  to  make  it 
worth  while  to  attempt  to  collect  them  by  legal  proceedings. 
Hence  one  source  of  loss  on  winding  up  the  concern. 

It  would  seem,  also,  that  there  had  been  a  loss  upon  the 
sale  of  the  personal  property  of  the  firm,  including  the 
machinery^  and  quite  large  expenses  had  been  incurred,  in 
fitting  up  the  fttore  which  had  gone  into  the  machinery 
account,  and  in  closing  the  firm  business  at  the  end  of  four 
months,  the  profits  realized  had  not  been  sufficient  to  coun- 
terbalance the  loss  upon  the  sale  of  the  property  of  the 
firm  and  to  make  up  the  amount  expended  by  way  of  re- 
pairs, etc.,  to  the  store.  So  that  as  a  final  result  the  firm 
sustained  a  loss  instead  of  securing  a  profit  from  its  four 
months'  business.  This  does  not  necessarily  affect  the  cor- 
rectness of  the  assumption  of  profit  made  in  the  statements 
of  January  and  March,  1880.  The  loss  on  the  sale  of  the 
firm's  property  and  the  amount  expended  for  repairs  should 
hove  been  offset  against  a  year's  profits,  instead  of  four 
months,  and  therefore,  but  one-third  of  those  amounts 
ought  in  any  event  to  be  charged  against  these  assumed 
profits.  Then  again  there  is  not  any  evidence  that  the 
accounts  could  not  have  been  readily  collected  in  case  the 
business  had  gone  on.    And  lastly,  upon  the  evidence  on 
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the  part  of  the  plaintiff  there  was  the  fair  prospect  of  the 
increase  of  business  and  a  consequent  increase  of  profits 
during  the  next  eight  months.  All  this  evidence,  we  think, 
was  quite  sufficient  to  explain  why  upon  the  assumption 
of  the  accounts  being  good  there  should  have  been  a  profit 
in  January  and  again  in  March  appearing  by  the  books, 
and  yet  upon  an  undue  and  premature  winding  up  of  the 
business  of  the  firm  there  should  subsequently  appear  to 
have  been  a  loss  instead  of  a  profit  upon  the  whole  busi- 
ness. 

This  evidence  in  relation  to  the  firm  having  realized  any 
profits  from  their  business  during  the  four  months,  is  only 
material  as  bearing  upon  the  possibilities  or  probabilities  of 
the  same  fortune  attending  it  during  the  eight  succeeding 
months. 

It  is  not,  83  a  measure  of  damages,  that  the  evidence  is 
given,  but  only  as  a  fact  from  which  inferences  might  be 
drawn  by  the  jury  as  to  what  was  reasonable  and  probable 
about  the  amount  of  profits  to  be  realized  from  the  business 
during  the  eight  succeeding  months  had  the  firm  continued 
business.  If,  as  matter  of  fact,  there  had  been  a  loss  dur- 
ing those  four  months,  if  there  were  evidence  satisfactorily 
explaining  such  a  loss  and  also  showing  an  inherent 
probability  or  almost  certainty  of  a  charge  in  the  future, 
and  that  the  succeeding  months  would  have  resulted  in 
a  business  profit,  the  plaintiff  would  still  have  been  entitled 
to  a  verdict. 

Upon  the  whole  we  think  there  was  evidence  sufficient 
to  go  to  the  jury  upon  the  question  of  probability  of  profits 
during  the  eight  months  unexpired  at  the  time  of  the  dis- 
solution of  the  firm,  and  that  the  verdict  of  the  jury  should 
not  be  disturbed  on  that  ground.  The  verdict  shows  that 
the  parties  entered  into  an  agreement  to  continue  as  part- 
ners  for  one  year,  and  that  the  firm  was  broken  up  and 
dissolved  after  four  months  by  the  act  and  fault  of  the  de- 
fendant.   Under  such  circumstances  courts  ought  not  to 
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be  too  precise  and  exacting  in  regard  to  the  evidence  upon 
which  to  base  a  claim  for  damages  resulting  from  loss  of 
future  profits. 

As  was  said  in  Bagley  v.  Smith  (10  N.  Y.  499), "  it  is 
the  misconduct  of  the  defendant  which  has  rendered  the 
inquiry  necessary,"  and,  it  may  be  added,  has  also  made  it 
quite  difficult.  Within  the  rule  as  to  prospective  profits 
laid  down  in  Wakeman  v,  Wheeler,  etc.,  Co.  (101  N.  Y. 
205)we  think  the  plaintiff,  by  his  proof  brought,  this  case. 
Upon  the  second  ground,  viz.,  the  admission  of  the  Perot 
letter,  we  think  there  is  no  cause  for  a  reversal  of  this  judg- 
ment. 

Whether  there  was  error  or  not  in  the  admission  of  a 
copy  of  the  letter,  as  claimed  by  the  defendant's  counsel, 
for  the  reason  that  a  sufficient  ground  was  not  laid  for 
the  admission  of  secondary  evidence  of  its  contents,  we 
think  it  perfectly  plain  that  no  harm  could  have  resulted 
from  its  admbsion.  We  do  not  decide  that  it  was  error  to 
admit  it^  but  assuming  error  we  say  no  harm  could  have 
been  caused  by  it.  The  letter  simply  stated  that  the  books 
showed  a  profit  of  four  hundred  and  odd  dollars  per  month. 

The  books  were  subsequently  put  in  evidence  by  the  de- 
fendant, and  evidence  was  given  on  his  part  proving  that 
the  books  did  show  a  profit  of  that  average  amount  per 
month  upon  the  assumption  already  stated  of  the  collecti- 
bility of  the  accounts,  and  of  course  without  considering 
the  possible  loss  arising  from  a  sale  of  the  firm's  property 
on  a  premature  winding  up  of  the  concern.  It  is  evident 
that  the  defendant  in  writing  the  letter  underetood  exactly 
that  the  profit  was  based  wholly  upon  this  assumption  of 
collectibility,  which  fact  explains  the  expression  used  in  the 
letter,  ^^I  am  settling  up  the  accounts  and  hope  it  will 
prove  what  the  books  show."  Any  one  reading  it  would 
see  that  the  profits  appearing  from  the  books  were  based 
upon  the  assumption  that  the  accounts  should  prove  col- 
lectible. 
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There  is  nothing  else  material  in  the  letter.  The  expres- 
sion used  therein  that  ^'one  thing  is  sure,  the  capital  is 
always  intact,"  is  obviously  *  but  the  expression  of  an 
opinion,  and  is  followed  up  by  the  further  statement  that 
^^a  pei*sonal  investigation  of  the  whole  matter  would,  I 
think,  be  more  satisfactory  to  you." 

Neither  of  the  grounds  argued  by  the  defendant's  counsel 
is  sufficient  upon  which  to  reverse  the  judgment,  and  it 
should,  therefore,  be  affirmed,  with  costs. 

All  concur  except  Rapallo,  J.,  absent. 


MsBOHAifTs'  Loan,  asd  Tbttst  CoMPAinr,  Appellanti  v. 

HsNRY  CliAiB,  Respondent. 

Court  of  Appeals,  November  29, 1887. 
AfflrxQlng  same  case,  36  Hnn,  369. 

CorporcUion.  Receiver,  Real  party, — Where  a  corporation,  In  an  action 
upon  a  promissory  note,  after  proving  the  note  and  Its  Incorpora- 
tion, put  In  evidence  an  order  of  the  court  of  chancery  of  New 
Jersey,  In  which  state  the  plaintiff  was  Incorporated,  appointing 
a  receiver,  and  a  statute  of  New  Jersey,  providing  for  the  appoint* 
ment  of  a  receiver,  when  any  corporation  shaU  be  dissolved,  the 
inference  is  that  the  plaintiff  had  no  longer  a  corporate  existence, 
and  the  complaint  is  properly  dismissed. 

Action  by  a  corporation  organized  under  the  laws  of  New 
Jersey,  upon  a  promissory  note  made  by  defendant. 

Appeal  from  a  judgment  of  the  general  term  at  the  an* 
preme  court,  affirming  a  judgment  entered  upoa  th^  d» 
missal  of  the  complaint  at  the  circuit. 

J.  A,  Mapes,  for  appellant. 

2).  McOurdyy  for  respondent. 

Feb  Curiam The  plaintiff,  on  the  trial  of  this  aotiony 
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after  making  a  prima  facie  case  for  a  recovery,  instead  of 
resting  seems  to  have  unmade  it.  The  suit  was  on  a  prom- 
issory note  which  was  fully  proved  together  with  the  due 
incorporation  of  the  plaintiff.  Without  pausing  at  this  point 
and  leaving  the  burden  of  the  defense  upon  the  defendant  the 
plaintiff  proceeded  to  throw  doubt  upon  Jiis  own  case.  He 
put  in  evidence  an  order  of  the  court  of  chancery  of  New 
Jersey,  in  which  state  the  plaintiff  had  been  incorporated, 
appointing  a  receiver  of  the  corporate  property  founded 
upon  a  petition  alleging  the  insolvency  of  the  company  and 
that  it  had  suspended  business  for  want  of  funds.  This 
order  directed  the  receiver  to  collect  and  turn  into  money 
the  assets  of  the  corporation  and  pay  the  proceeds,  not  to  it, 
but  to  the  creditors  of  the  company.  This  might  have  been 
an  interlocutory  order  under  the  law  of  New  Jersey,  but  for 
the  apparent  purpose  of  showing  the  foreign  law  which 
authorized  the  order,  the  plaintiff  read  in  evidence  a  statute 
of  New  Jersey  providing  for  the  appointment  of  a  receiver 
•*  when  any  corporation  shall  be  dissolved."  The  only  ad- 
missible inference  from  this  proof  was  that  the  receiver  had 
been  appointed  under  the  New  Jersey  law  after  or  upon  the 
dissolution  of  the  corporation,  and  that  the  plaintiff  had  no 
longer  a  corporate  existence.  At  this  point  the  plaintiff 
rested  and  the  defendant  moved  to  dismiss  the  complaint. 
The  plaintiff,  with  its  attention  drawn  to  the  difficulty 
instead  of  proving  some  other  law,  under  which  the  receiver 
had  been  appointed,  and  consistent  with  the  life  of  the  cor- 
poration, stood  upo;i  the  case  as  made,  and  his  complaint 
was  dismissed.  That  seems  to  us  to  have  been  a  correct 
dicision. 

The  whole  argument  for  the  plaintiff  proceeds  upon  the 
assumption  that  the  corporation  had  not  been  dissolved. 
That  may  have  been  the  truth,  but  upon  the  evidence  which 
the  plaintiff  himself  gave  the  inference  is  the  other  way. 

The  judgment  should  be  affirmed  with  costs* 

All  concur,  except  Rapallo,  J.,  absent. 
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Joseph  H.  Bebby  et  aLy  Respondents,  v.  Andbew  Bbown, 

Appellant. 

Court  ofAppecUa,  November  29,  1887. 
Beversing  same  case,  37  Hun,  639,  Mem. 

1.  Ckmlraci,     ConaideratUm, — ^An  agreement  by  a  husband  to  pay  the 

firm  debts  on  a  purchase  by  his  wife  of  her  partner's  interest,  is 
made  for  the  benefit  of  the  vendor  to  relieve  him  from,  and  to  in- 
demnify him  against  the  firm  debts  without  any  intention  to  secure 
any  benefit  to  the  firm  creditors  ;  and  as  the  sale  is  not  made  to 
the  husband,  and  no  consideration  whatever  passed  to  him,  the 
creditors,  who  are  strangers  to  the  agreement,  cannot  enforce  It 
against  him, 

2.  Same.    Statvie  of  frauds, — A  promise  by  the  husband  to  pay  all  the 

firm  debts  upon  his  wife's  purchasing  her  partner's  interest  therein, 
unless  in  writing,  is  invalid  under  the  statute  of  frauds,  for  the 
reason  that  he  acquires  no  interest  in,  nor  receives  any  benefit 
from,  the  property  conveyed. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court  affirming  a  judgment  entered  upon  a  verdict, 
and  also  from  an  order  affirming  a  special  term  order,  deny- 
ing  motion  for  a  new  trial  upon  a  case  and  exceptions. 

Joseph  S.  Choate  and  James  F.  Q-lucky  for  appellant. 

Spencer  Clinton^  for  respondents. 

Eabl,  J. — This  action  was  brought  by  the  plaintiff,  who 
held  claims  against  the  firm  of  Zeiss  &  Company,  which  firm 
was  composed  of  Zeiss  and  Maria  A.  Brown,  the  wife  of  the 
defendant,  to  recover  upon  such  claims  against  the  defend- 
ant on  the  ground  that  he  had  assumed  the  payment  of  them. 
It  was  alleged  in  the  complaint  that  on  or  about  the  8th 
day  of  January,  1881,  Zeiss  sold  all  his  interest  in  the  firm 
property  to  the  defendant,  and  that  as  part  of  the  consideia- 
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tion  of  the  sale,  the  defendant  agreed  to  pay  all  the  firm 
debts,  including  the  claims  of  the  plaintiff.  The  defend- 
ant put  in  issue  all  the  material  alIegatio::s  of  the' complaint. 
Upon  the  trial  it  appeared  that  Zeiss  and  Mrs.  Brown 
entered  into  copartnership  for  the  purpose  of  manufactur- 
ing and  selling  varnish  at  Windsor,  in  Canada,  for  the  term 
of  three  years,  commencing  July  1, 1878,  and  ending  July 
1, 1881 ;  that  Mrs.  Brown  contributed  her  own  capital  to 
the  firm ;  that  the  defendant  had  no  interest  therein  ;  but 
that  he  held  a  power  of  attorney  under  seal  to  act  for  his 
wife.  The  firm  business  was  conducted  until  January,  1881, 
when  the  defendant  opened  negotiations  with  Zeiss  for  the 
sale  by  him  of  his  interest  in  the  firm  and  his  retirement 
therefrom.  The  negotiations  terminated  in  the  execution 
of  a  written  agreement,  dated  January  11,  1881,  by  which 
Zeiss  sold  out  all  his  interest  in  the  firm  business  and  assets 
to  Mrs.  Brown,  she  agreeing  as  the  consideration  of  the  sale 
to  pay  him  the  sum  of  $300,  to  allow  him  to  retain  $700, 
which  he  had  wrongfully  taken  of  the  funds  of  the  firm,  and 
to  assume  and  pay  all  the  debts  of  the  firm.  The  agree- 
ment was  under  seal  between  Mrs.  Brown  of  the  first  part 
and  Zeiss  of  the  second  part,  and  it  was  first  signed  by 
"  Maria  A.  Brown,  per  Andrew  Brown,  attorney  in  fact," 
and  then  by  "  W.  Zeiss,"  and  it  was  acknowledged  by  the 
defendant  as  attorney  for  his  wife  and  by  Zeiss  before  a 
notary  public.  It  is  not  alleged  that  there  was  any  fraud 
in  the  draft  or  execution  of  this  agreement.  It  was  read 
over  to  Zeiss  and  he  testified  that  he  undei'stood  it.  He 
made  objections  to  some  of  the  language  used  in  it  and  looked 
it  over  himself.  The  defendant  and  the  attorney  who  drew 
the  agreement  testified  that  it  expressed  truly  the  whole 
agreement  between  the  parties.  Yet  Zeiss  was' permitted 
to  testify  that  he  did  not  understand  it  as  written,  and  that 
he  understood  he  was  making  the  sale  to  Kruger  &  Co., 
although  that  name  did  not  appear  in  the  writing  and  was 
not  mentioned  at  the  time  the  writing  was  signed.     But  he 
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did  not  testify  that  he  made  the  sale  to  the  defendant 
or  that  he  understood  that  he  made  it  to  him.  He  testified, 
however,  that  Kruger  &  Co.,  to  whom  he  supposed  he  was 
making  the  sale,  were  to  assume  and  pay  the  firm  debts.  It 
is  clear  from  his  evidence  that  he  understood  and  that  it 
was  agreed  that  the  purchaser,  whoever,  he  was,  was  to  as- 
sume and  pay  the  firm  debts.  But  he  also  testified  that  the 
defendant  said  during  the  negotiations  and  before  the  exe- 
cution of  the  written  agi*eement,  that  he,  Zeiss,  ^'  should  be 
relieved  from  all  indebtedness  of  the  firm  ;**  that  he,  the 
defendant,  ^^  would  see  that  the  creditors  are  paid ;''  that  it 
was  the  agreement  that  he  '^  was  to  pay  the  debts." 

It  is  left  uncertain  which  of  these  phrases,  if  any  of  them, 
was  used  by  the  defendant.  It  is  not  a  fair  inference  from 
the  situation  or  from  anything  said  or  done  during  the 
negotiations  that  the  defendant  who  had  no  personal  interest 
in  the  firm,  who  was  not  under  any  liability  for  the  firm 
debts,  and  was  not  the  purchaser  of  the  interest  of  Zeiss  in 
the  firm  assets,  meant,  or  was  understood  by  Zeiss,  to  bind 
himself  personally  for  the  payment  of  all  the  firm  debts. 
He  was  present  at  the  negotiation  as  the  attorney  of  his 
wife,  and  was  acting  for  her,  and  the  fair  construction  of 
all  the  language  imputed  to  him  is  that  he  was  speaking 
and  acting  for  her  when  he  gave  the  assurance  that  all-  the 
debts  should  be  paid,  and  that  assurance  was  carried  out 
and  embodied  in  the  written  agreement.  By  this  con- 
struction the  language  imputed  to  the  defendant  is  brought 
into  harmony  with  the  written  agreement,  and  with  the  un- 
disputed facts  surrounding  and  attending  upon  its  execution. 
The  burden  was  upon  the  plaintiffs  to  show  that  the  defend- 
ant agreed  for  himself  to  be  personally  bound  to  pay  the 
firm  debts,  and  a  careful  scrutiny  of  the  record  satisfies  us 
that  there  is  scarcely  a  scintilla  of  evidence  to  prove  such 
an  agreement,  and  the  jury  should  not  have  been  permitted 
to  find  it. 

But  suppose  the  plaintiffs  are  right  in  their  contention 
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that  the  defendaDt  used  the  language  imputed  to  him  by 
Zeiss,  and  above  quoted,  meaning  thereby  to  bind  himself 
personally,  then  we  think  it  cannot  be  said  that  his  agree- 
ment was  made  for  the  benefit  of  the  plaintiffs.  It  was  an 
agreement  for  the  benefit  of  Zeiss  to  relieve  him  from  and 
indemnify  him  against  the  debts  of  the  firm  without  an  in- 
tention to  secure  any  benefit  to  the  firm  creditors ;  and  as 
the  sale  was  not  made  to  the  defendant,  and  no  considera- 
tion whatever  passed  to  him,  these  plaintiffs,  strangers  to 
the  agreement,  cannot  enforce  it  against  him.  Merrill  v. 
Green,  55  N.  Y.  270 ;  Simson  t;.  Brown,  68  id.  353. 

But  the  plaintiffs  have  to  encounter  a  still  further  diffi- 
culty. The  agreement  imputed  to  the  defendant  is  invalid 
under  the  statute  of  frauds  because  not  in  writing.  As  be- 
fore stated,  the  sale  was  not  to  the  defendant.  He  took  no 
interest  in  the  property  conveyed,  and  received  no  benefit 
from  it  as  all  the  firm  property  was  subsequently  sold  and 
its  proceeds  applied  upon  firm  debts.  He  was  not  ante- 
cedently liable  for  the  payment  of  the  firm  debts  and  had 
no  personal  interest  in  their  payment.  The  liability  of 
Zeiss  for  the  debts  was  not  extinguished,  but  remained  in 
full  force  unaffected  as  between  him  and  the  firm  creditors. 
The  defendant's  promise,  therefore,  assuming  that  it  was 
made,  was  to  answer  for  the  debts  of  Zeiss,  or  for  the  de- 
fault of  Kruger  &  Co.,  or  for  the  default  of  Mrs.  Brown, 
and  in  either  event  it  was  invalid  under  the  statute  of 
frauds.  It  matters  not  that  there  was  a  consideration  of 
harm  to  Zeiss  from  his  transfer  of  the  property ;  there  was 
no  consideration  of  benefit  to  the  defendant.  For  the  con- 
clusion we  thus  reach,  the  cases  of  Mallory  v.  Gillett  (21  N. 
Y.  412),  and  Belknap  v.  Bender  (75  N.  Y.  446),  are  ample 
authorities. 

The  plaintiffs  should,  therefore,    have  been  nonsuited, 

and  hence  the  judgment  should  be  reversed  and  a  new  trial 

granted,  costs  to  abide  event. 

A.11  concur,  except  Rapallo,  J.,  absent. 

35 
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Sally  M.  Jeffebs,  Appellant,  v.  Robebt  N.  Jeffbbs, 

Respondent. 

Coiwrl  (^AfpeaXa^  Nooember  29,  1887. 
Afflrmiog  same  case,  37  Hun,  638,  Mem. 

1.  WaUrcaurae. — A  watercourse,  as  defined  In  the  law,  means  a  living 
stream,  with  defined  banks  and  channel,  not  necessarily  mnning 
all  the  time,  but  fed  from  other  and  more  permanent  sources  than 
mere  surface  water. 

fi.  Same,  Draiinctge, — An  action  to  restrain  the  defendant  from  digging 
a  ditch  and  turning  upon  land  water  which  never  was  there  before, 
but  naturally  fiowed  elsewhere,  will  be  dismissed,  where,  though 
there  was  an  increase  in  the  fiow,  it  had  done  the  plaintiff  no  sub- 
stantial or  material  damage. 

Action  to  restrain  defendant  from  discharging  surface 
waters  collected  on  his  lands  through  an  artificial  ditch  o* 
drain,  and  to  recover  damages. 

The  court  found,  in  substance,  the  following  facts : 

The  parties  are  adjoining  proprietors,  the  plaintiffs'  farm 
lying  north  and  defendant's  south  of  the  centre  of  a  cer- 
tain highway. 

There  is  a  sluice  across  this  highway  on  the  lands  of  the 
parties,  through  which  there  is  an  old  natural  channel  and 
watercourse  for  the  flow  of  waters  from  the  defendant's 
land  at  the  south  on  to  the  plaintiffs'  lands,  and  thence  by 
a  ditch  and  natursd  way  across  the  lands  of  plaintifGs  and 
over  one  or  two  other  owners  northerly  and  easterly  into  a 
ditch  called  the  ^^  Sodus  Ditch  "  which  drains  this  section 
of  the  county  into  Sodus  Bay  on  Lake  Ontario. 

At  the  south  end  of  this  sluice  and  on  the  defendant's 
land  there  is  a  small  pond,  hole  or  depression  of  land  in 
which  the  waters  accumulate  before  running  over  and 
through  said  sluice.     From  this  pond  or  depression  there  is 
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a  watercourse  or  channel  ascending  gradually  through  a 
hollow  or  ravine  on  the  defendant's  land,  southerly  a  dis- 
tance of  four  hundred  and  eighty  feet  to  another  sluice  in  a 
stone  fence,  running  east  and  west,  through  which  sluice 
and  into  the  channel  below  there  has  always  been  a  flow 
and  escape  of  the  surface  waters  falling  or  collecting  on 
the  defendant's  land  south  of  said  stone  wall  for  a  distance 
of  about  twenty  rods,  at  which  distance  south  of  said  stone 
wall,  and  running  east  and  west,  nearly  parallel  with  stone 
wall,  is  a  ridge  or  elevation  of  ground,  forming  a  divide  or 
waternshed,  south  of  which  the  surface  waters  flow  southerly 
and  into  Clyde  river,  and  north  of  which  ridge  or  elevation 
the  surface  waters  find  their  way  by  a  slight  descent  into 
and  through  the  sluice  under  said  stone  wall,  and  thence 
into  the  ravine  or  waterway  aforesaid,  and  northerly 
through  the  same,  and  thence  into  the  pond  through  the 
said  sluice  in  the  highway,  and  on  to  and  in  and  through 
an  old  watercourse  over  the  plaintiffs'  lands. 

The  court  further  found  that  between  the  stone  wall  and 
the  ridge  was  a  depression  in  the  soil,  usually  dry  in  dry 
weather,  but  which  in  times  of  heavy  rains  filled  with  sur- 
face water  from  the  adjacent  lands,  and  the  overflow  found 
its  way  into  the  sluice  by  the  stone  wall  down  the  ravine 
and  across  the  highway  on  to  plaintiff's  land;  that  defend- 
ant dug  a  ditch  from  the  iBvine  or  waterway  to  said  de- 
pression, which  drained  off  the  surface  waters  and  emptied 
them  into  "  the  open  water  channel  "  whence  they  flowed 
northerly  into  the  pond,  and  after  filling  the  same  tlience 
northerly  through  the  sluice  across  the  highway  into  "  an 
open  ditch  and  watercourse  which  has  existed  on  plaintiffs' 
land  for  the  flow  of  surface  waters  for  a  period  of  time 
immemorial." 

Del.  Stota^  for  appellant. 
O.  H.  JRot/8y  for  respondent. 
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Finch,  J. — The  principal  force  of  the  appellant's  argu- 
ment is  directed  to  the  point  that  there  was  no  evidence  of 
the  existence  of  a  watercourse  upon  the  defendant's  land, 
into  which  his  ditches  drained,  and  so  the  finding  of  the 
trial  court  to  that  effect  was  error.  The  argument  would 
be  irresistible  if  the  finding  meant  or  was  intended  to  mean 
that  there  existed  on  defendant's  land  a  watercourse  as 
defined  in, the  law.  That  means  a  living  stream,  with  de- 
fined banks  and  channel,  not  necessarily  running  all  the 
time,  but  fed  from  other  and  more  permanent  sources  than 
mere  surface  water.     Barkley  v.  Wilcox,  86  N.  Y.    144. 

There  was  no  proof  in  the  case  of  the  existence  of  such 
a  stream.  Everybody  agrees  that  all  the  water  running 
over  defendant's  premises  was  surface  water  and  the  pro- 
duct of  i*ains  or  melting  snow.  But  we  do  not  so  under- 
stand the  findings  excepted  to.  The  learned  judge  describes 
the  channel  or  watercourse  formed  by  a  natural  depression 
of  the  land,  but  expressly  says  that  it  conducted  nothing 
but  surface  waters.  He  speaks  of  it  again  as  a  *'  water- 
way," and  in  no  respect  finds  that  this  channel  or  depression 
was  a  watercourse  in  its  legal  and  technical  meaning.  The 
exception,  therefore,  was  not  well  taken. 

But  upon  the  finding  thus  understood  the  appellants 
3laim  that  they  should  have  recovered,  and  that  the  judg- 
inent  for  the  defendant  was  erroneous.  In  considering 
uhis  question  it  is  needed  that  we  understand  the  issues 
presented  and  the  coui-se  of  the  trial.  The  plaintiffs'  cause 
of  action  was  distinctly  and  definitely  stated  in  their  com- 
plaint. They  alleged  that  a  ridge  of  high  ground  runs 
west  across  defendant's  farm  and  north  of  the  swamp 
outlet  and  basin  to  which  the  new  ditches  ran,  and  such 
that  all  surface  waters  south  of  the  barrier  naturally  flow 
to  the  south  or  remain  stagnant  and  evaporated,  and  none 
of  them  flowed  north  toward  plaintiffs'  farm,  or  could  so 
flow,  except  by  the  aid  of  artificial  changes  in  the  surface 
of  the  ground;  that  this  protecting  ridge  or  plateau  was 
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about  twenty  rods  south  from  plaintiff's  line ;  and  that  the 
defendant  cut  his  ditch  through  this  ridge,  and  thus  turned 
upon  them  water  which  never  before  ran  that  way. 

The  defendant  denied  that  he  has  cut  through  any  such 
ridge  or  brought  down  upon  his  neighbors  a  new  and  un- 
accustomed drainage,  and  the  issue  thus  framed  was  the 
issue  tried  and  to  which  the  findings  were  directed.  The 
plaintiffs  made  no  claim  in  their  pleading  that  the  defend- 
ant's ditch  increased  the  natural  and  usual  flow  over  their 
land  and  so  they  were  injured,  but  claimed  damages  tor  a 
diversion  of  waters  upon  them  which  naturally  ran  else- 
where. They  obtained  a  temporary  injunction.  The  affi- 
davit filed  for  that  purpose  states  the  case  exactly  as  does 
the  complaint,  and  seeks  to  shut  off  a  foreign  and  artificial 
drainage.  A  perusal  of  the  plaintiffs'  proofs  shows  that 
they  were  confined  to  the  issues  pleaded.  That  evidence 
established  that  the  surface  water  upon  some  part  of  de- 
fendant's land  had  always  drained  to  the  north,  crossing 
the  highway  in  a  sluice  which  had  long  been  maintained, 
thence  following  a  ditch  across  plaintiffs'  land  and  that  of 
their  neighbors,  until  it  reached  the  Sodus  ditch,  described 
as  the  drainage  channel  for  the  waters  in  that  region. 
There  was  no  direct  or  specific  proof  that  the  defendant's 
ditch  increased  the  normal  flow  of  surface  water  over  the 
plaintiff's  land  or  that  the  faint  trace  of  damage  to  their 
wheat  was  due  to  such  increase,  or  had  not  equally  oc- 
curred in  former  years.  The  plaintiffs'  proposed  findings 
follow  the  line  of  the  issues  and  ask  the  court  to  determine 
that  but  for  the  cutting  through  the  ridge  or  plateau  none 
of  the  swamp  or  basin  waters  would  have  found  their  way 
to  plaintiffs'  lands ;  that  the  defendant  diverted  them  unto 
plaintiffs'  ditch  and  these  waters  occasioned  the  injury. 
The  trial  judge  decided  these  issues  in  favor  of  defendant 

and  with  abundant  evidence  to  sustain  his  conclusion.     He 

* 

found   that   the   surface  waters   complained  of   had    long 
flowed  to  the  north  following  a  natural  depression  of  the 
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ground  and  more  or  less  found  their  way  through  the  high- 
way sluice  into  plaintiffs  ditch ;  that  some  water  from  de- 
fendant's land  had  always  flowed  that  way ;  and  refused  to 
find  that  any  ridge  had  been  cut  through,  or  any  new 
drainage  area  had  been  added  to  the  natural  flow.  The 
court  did  find  that  defendant's  drain  had  increased  the  nat- 
ural flow,  but  described  it  as  a  slight  increase  and  found 
that  it  had  done  the  plaintiffs  no  substantial  or  material 
damage.  These  findings  are  conclusive.  There  was  no 
cause  of  action  alleged  for  an  increase  of  the  natural  flow 
and  if  it  existed  the  sufficient  answer  is  that  it  did  no  dam- 
age. There  may  be  still  another  answer  founded  on  the 
circumstances  of  the  case,  but  it  is  unnecessary  to  go 
further. 

.  We  find   no   error  in  the  judgment  and  it   should  be 
affirmed,  with  costs. 

All  concur,  except  Rapallo,  J.,  absent. 


LouiB  WnrDMUiiLBB  et  aZ.,  Respondent,  v.  Thomas  J. 

Pops,  Appellant. 

Court  of  Appeals,  December  6,  1887. 

1.  Conirad,  Breach  by  vendee.— Where  the  vendee,  before  the  time  of 
delivery  fixed  by  a  contract  of  sales  of  goods,  notifies  the  vendor 
that  he  will  not  receive  or  pay  for  them,  and  advises  him  that  he 
had  better  stop  at  once  any  further  attempts  to  carry  out  the  con- 
tract, the  vendor  is  justified  in  treating  the  contract  as  broken  by 
the  vendee  at  that  time  and  entitled  to  bring  the  action  imme- 
diately for  the  breach,  without  tendering  the  deliveiy  of  the  goods, 
or  awaiting  the  expiration  of  the  period  of  performance  fixed  by 
the  contract  ;  nor  can  the  vendee  retract  his  renunciation  of  the 
contract  after  the  vendor  had  acted  upon  it  and  by  a  sale  of  the 
goods  to  other  parties  changed  his  position. 

8.  OontroGl.  Damages. — ^The  rule  of  damages  in  an  action  by  a  vendor 
of  goods  and  chattels,  for  a  refusal  by  the  vendee  to  accept  and 
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pay  for  them,  Ib  the  difference  between  tlie  contraot  price  and  the 
market  value  of  the  property  at  the  time  and  place  of  delivery. 

Action  to  recover  for  alleged  breach  of  a  contract  to  pur- 
chase a  quantity  of  goods.  Appeal  frem  a  judgment  of 
the  general  term  of  the  supreme  court,  affirming  a  judg- 
ment entered  upon  a  verdict. 

Carlide  Norwood^  Jr.^  and  W.  W.  Niles,  for  appellants. 

Bernard  Roelker  and  Cephas  Brainard^  for  respondents. 

Pee  Curiam. — We  think  no  error  is  presented  upon  the 
record  which  requires  a  reversal  of  the  judgment. 

The  defendants  having  on  the  12th  of  June,  1880,  notified 
the  plaintiffs  that  they  would  not  receive  the  iron  rails  or 
eay  for  them,  and  having  informed  them  on  the  next  day 
that  if  they  brought  the  iron  to  New  York  they  would  do 
so  at  their  own  peril,  and  advised  them  that  they  had  better 
stop  at  once  attempting  to  carry  out  the  contract,  so  as  to 
make  the  loss  as  small  as  possible,  the  plaintiffs  were  justi- 
fied in  treating  the  contract  as  broken  by  the  defendants  at 
that  time  and  were  entitled  to  bring  the  action  immedi- 
ately for  the  breach,  without  tendering  the  delivery  of  the 
iron,  or  a  waiting  the  expiration  of  the  period  of  perform- 
ance fixed  by  the  contract ;  nor  could  the  defendants  retract 
their  renunciation  of  the  contract  after  the  plaintiffs  had 
acted  upon  it  and  by  a  sale  of  the  iron  to  other  parties 
changed  their  position.  Dillon  v.  Anderson,  48  N.  Y.  231 : 
Howard  v.  Daly,  61  id.  862 ;  Ferris  v.  Spooner,  102  id.  12 ; 
Hochster  v.  De  La  Tour,  2  El.  &  Bl.  678 ;  Cort  v.  Amber- 
gate,  etc..  Railway  Co.,  17  Ad.  &  El.  127 ;  Crabtree  v.  Mes- 
sermith,  19  la.,  179  ;  Benjamin  on  Sales,  §  567,  568. 

The  ordinary  rule  of  damages  in  an  action  by  a  vendor  of 
goods  and  chattels  for  a  refusal  by  the  vendee  to  accept 
and  pay  for  them  is  the  difference  between  the  contract 
price  and  the  market  value  of  the  property  at  the  time  and 
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plaoe  of  deliverj.    Dana  v.  Fiedler,  12  N.  Y.  40 ;  Dustan 
V.  MoAudrew,  44  id.  72 ;  Caheu  t;.  Piatt,  69  id.  848. 

The  just  application  of  this  rule  to  the  circumstances  in 
this  case,  requires  J;hat  in  computing  the  damages  the  de- 
fendants should  be  credited  with  the  difference  between  the 
freight  from  Cronstadt  to  New  York,  fixed  by  the  charter- 
party,  less  the  sum  which  it  cost  the  plaintiffs  to  be  released 
from  the  charter,  and  also  with  any  other  expenses  which 
the  plaintiffs  would  naturally  have  incurred  in  performing 
their  contract  to  deliver  the  iron  in  New  York.  The  con- 
tract price  being  known,  and  the  market  price  of  the  iron 
in  New  York  at  the  time  of  the  breach  and  subsequently 
having  been  proved,  as  also  the  sum  which  the  plaintiffs 
paid  for  damages  and  expenses  on  account  of  the  charter 
and  the  customary  rate  of  insurance,  the  computation  of 
.the  damages  was  a  simple  arithmetical  problem.  All  these 
elements  were  before  the  jury  and  the  verdict  does  not  ex- 
ceed, indeed  it  is  less  than  the  sum  which,  on  the  view  of  the 
evidence  most  favorable  to  the  defendants,  the  plaintiffs 
were  entitled  to  recover.  The  plaintiffs  on  the  trial  proved 
the  market  value  of  the  iron  at  St.  Petersburg,  where  it 
was  at  the  time  of  the  breach,  and  also  that  they  sold  it  on 
the  twelfth  of  July  at  a  certain  price.  The  plaintiffs  also 
gave  evidence  of  various  expenditures  made  by  them, 
which  it  is  unnecessary  to  recapitulate.  It  is  claimed  that 
some  of  these  items  could  not  properly  be  considered  in 
estimating  the  damages.  Assuming  that  this  may  be  true 
the  fact  remains,  nevertheless,  that  the  verdict  is  fully  war- 
ranted by  the  competent  and  uncontradicted  evidence. 
The  amount  of  the  verdict  is  justified  whether  the  market 
value  of  the  iron  in  St.  Petersburg  or  New  York  is  taken 
as  a  basis.  The  evidence  also  shows,  without  a  contradic- 
tion, that  on  the  resale  the  iron  brought  ist  full  market 
value  irrespective  of  storage,  and  it  is  not  important  to  de- 
termine whether  the  plaintiffs  could  fix  the  market  price 
by  a  sale  without  notice  to  the  defendants. 
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There  is  no  merit  to  the  defense  and  the  exceptioxis  are 
in  the  main  technical  and  frivolous,  and  none  of  them,  we 
think,  require  a  reversal  of  the  judgment. 

The  judgment  is  therefore  affirmed. 

AH  cononr,  exoept  Rapallo,  J.^  absent. 


Abba   Bbiggs,  Appellant,   t^.    John  LAxraFOBD  €t  al^ 

Respondents. 

Cfourt  of  Appeals^  December  20, 1887. 

BeverBlng  same  case,  85  Hun»  667,  Menu 

Mortgage,  Want  qf  eonaideroHon,  SMdenoe.—the  defense  of  want  of 
consideration  is  equaUy  available,  in  favor  of  a  grantee  of  the 
mortgagor  who  paid  full  valae,  against  the  assignee  of  a  mortgage 
as  against  the  mortgagee,  though  a  bona  Jide  purchaser;  and  evi- 
dence on  the  part  of  the  grantee  to  prove  that  the  mortgage  was 
given  for  the  purpose  of  defrauding  the  mortgagor's  creditors,  and 
upon  no  other  consideration,  is  admissible. 

Action  to  restrain  the  foreclosure  by  advertisement  of  a 
mortgage  assigned  to  defendant. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upoQ  the  report 
of  a  referee,  dismissing  the  complaint  upon  the  merits. 

Wm.  H.  Henderson^  for  appellant. 

Worthington  Frothingham^  for  respondent. 

Andrews,  J. — We  think  that  the  trial  court  erred  in 
overruling  the  offer  of  the  plaintiff  to  prove  that  the  mort- 
gage was  g^ven  for  the  purpose  of  defrauding  the  creditors 
of  the  mortgagor  and  upon  no  other  consideration.  The 
plaintiff  paid  the  full  value  of  the  land  upon  the  assurance 
of  Day  that  it  was  free  from  incumbrances.    Day  is  dead 
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and  his  estate  is  insolvent,  and  there  is  no  available  remedy 
on  the  covenants  in  the  deed.  If  the  mortgage  was  with- 
out consideration  it  could  not  be  enforced  against  Daj,  al- 
though it  was  given  to  cover  up  his  property  and  defraud 
his  creditors.     Wearse  v.  Peirce,  24  Pick.  141. 

The  defense  of  want  of  consideration  is  equally  available 
against  Langford,  the  assignee  of  the  mortgage,  as  against 
Heath,  the  mortgagee,  for  he  stands  in  respect  to  the 
security  in  place  of  his  assignor,  and  even  if  he  is  a  bona 
fide  purchaser,  he  is  not  exempt  from  the  defense  of  want 
of  consideration.  Jones  on  Mortgages,  §  843,  and  cases 
cited ;  Bush  v.  Lathrop,  22  N.  Y.  535. 

The  plaintiff  occupies  a  position  quite  as  favorable  at 
least  as  that  of  the  mortgagor.  He  paid  the  full  value  of 
the  land,  and  upon  the  plainest  principles  of  justice  he  is 
entitled  to  assail  the  validity  of  any  pretended  liens  thereon. 
Upon  the  facts  found  it  is  difficult  to  resist  the  suspicion 
that  this  is  an  attempt  to  enforce  a  void  mortgage,  and 
under  cover  of  pretended  transfers  and  assignments,  to 
consummate  a  fraud  upon  the  plaintiff.  It  is  a  case  where 
all  possible  light  should  be  thrown  on  the  transaction. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur,  except  Rapallo,  J.«  absent* 
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SuBAN  'PvrTTr^  Respondent,  t^.  Asa  Pbttit,  Appellant. 

Ocmrt  of  Appeals,  December  20, 1887. 

Affirming  same  oase,  37  Hun,  645,  Mem. 

1.  Biuband  and  wife.    Agreement. — An  agreement  between  hasband  and 

wife,  during  a  separation  and  pending  an  action  for  limited  divorce, 
that  hlB  property  should  be  sold  and,  after  deducting  bis  debts, 
one  third  of  the  remainder  paid  to  her  and  they  were  to  live  apart, 
is  valid,  and  an  action  is  maintainable  to  recover  the  portion  of 
the  proceeds  agreed  to  be  paid  to  her. 

2.  Same.     OonMeraUon. — ^Where  the  separation  between  husband  and 

wife  exists  as  a  fact  and  is  not  produced  or  occasioned  by  the  con- 
tract, the  consideration  of  the  husband^s  agreement  to  pay  is  his 
release  from  liability  for  the  support  of  his  wife. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upon  the  deci- 
sion of  the  court. 

Joiiah  T.  Mareat^  for  appellant. 

0:  S.  Carpenter^  for  respondent. 

FiKOH,  J. — The  plaintiff  and  defendant  are  husband  and 
wife,  and  at  the  ripe  ages  of  eighty  and  seventy-three,  and 
after  a  married  life  of  almost  half  a  century,  have  quarreled 
and  separated.  The  wife  brought  an  action  for  a  limited 
divorce  upon  the  ground  of  cruel  and  inhuman  treatment. 
Pending  the  trial  a  settlement  was  agreed  upon,  to  enforce 
which  the  present  action  is  brought.  The  substance  of  that 
agreement  was  that  the  property,  real  and  personal,  of  the 
husband,  should  be  sold  and  converted  into  money,  and 
after  paying  his  debts  to  an  amount  not  exceeding  six  hun- 
dred dollai*s,  one-third  of  the  balance  remaining  should  be 
paid  over  to  the  wife,  and  the  parties  should  live  sei)arate. 
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The  property  was  advertised  for  sale,  as  agreed,  but  before  . 
the  sale  the  defendant,  through  his  counsel,  demanded  the 
execution  by  the  plaintiff  of  an  agreement  to  be  executed 
also  by  two  of  the  sons  expressly  indemnifying  the  defend- 
ant against  any  liability  for  the  support  of  the  wife  already 
incurred  or  that  might  iiereafter  accrue.  His  written  con- 
tract gave  him  no  such  right,  and  failed  to  justify  any  such 
demand.  The  wife  refused  to  sign  unless  /the  sons  did, 
and  they  peremptorily  declined.  The  husband  indicated 
a  purpose  not  to  carry  out  his  agreement  unless  the  pro- 
posed indemnity  was  executed.  In  this  condition  of 
affairs  the  sale  took  place,  and  the  land  was  purchased  by 
one  Schreiber  for  $5,160,  and  the  sale  of  the  personal  prop- 
erty brought  the  net  proceeds  up  to  $5,701,  and  no  more. 
A  conti*act  of  sale  by  husband  and  wife  was  executed  by 
them  to  Schreiber,  but  when  the  day  for  delivering  the 
deed  came  around,  the  wife  refused  to  sign  except  upon  re- 
ceiving her  share  of  the  money  on  the  spot.  To  this  she 
was  not  entitled,  but  her  unfounded  demand  grew  out  of 
and  was  occasioned  by  the  husband's  unfounded  demand  of 
an  indemnity. 

Schreiber  brought  a  suit  to  compel  a  delivery  of  his  deed. 
Pending  that,  the  new  differences  were  settled  by  supple- 
mental agreement  that  the  wife  should  sign  the  deed  and 
the  husband  deposit  $1,400  to  abide  the  event  of  the  present 
action,  which  was  expected  to  be  commenced.  The  costs 
in  the  Schreiber  suit  seem  to  have  been  satisfactorily  ar-  . 
ranged  by  an  agreement  with  the  wife's  attorney  to  pay 
them  out  of  any  costs  recovered  by  the  wife  in  this  action. 
The  deed  was  accordingly  signed  and  the  money  deposited. 

The  complaint  in  the  present  action  sets  out  the 
original  written  agreement,  alleges  full  performance  on  the 
part  of  the  wife,  and  demands  performance  by  the  hus- 
band to  the  extent  of  the  one-third  of  the  net  proceeds. 
The  latter  by  his  answer  raised  a  new  issue,  claiming  that 
he  signed  the  agreement  under  a  nii^ke  produced  by  the 
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concealment  of  a  material  fact  by  the  plaintiff.  He  avei*s 
that  he  did  not  know  of  any  claim  against  him  for  the 
previous  support  of  liis  wife ;  that  two  of  his  sons  had  such 
a  claim  to  the  amount  of  $1,000,  and  the  wife  knew  it ; 
that  when  the  agreement  was  being  made  the  question  was 
asked,  what  debts  the  defendant  owed,  and  he  answered 
$600,  and  that  amount  was  named  in  the  agi*eement,  the 
wife  and  sons  concealing  the  fact  of  the  existing  claim  for 
support. 

The  diflSculty  with  this  defense  is,  that  it  is  untrue.  It 
is  not  shown  that  at  the  date  of  the  agreement  the  two 
sons  had  any  such  claim  against  their  father  in  fact,  or  that 
they  were  conscious  of  such  a  right,  or  that  the  wife  knew 
it,  if  it  existed.  No  competent  proof  of  any  such  facts  was 
offered  or  given,  and  the  requests  to  find  prepared  by  the 
defendant's  counsel  to  the  number  of  fifteen,  cover  no  such 
facts,  And  indeed,  do  not  allude  at  all  to  the  defense  of 
mistake.  It  was  thus  plainly  abandoned  on  the  trial  and 
has  no  proof  to  support  it.  The  defendant  did  not  even 
establish  that  such  a  claim  had  been  made  upon  him  subse- 
quent to  the  agreement. 

The  questions  remaining  are  as  to  the  validity  of  the 
written  contract  and  its  force  and  effect.  It  is  claimed  to 
be  against  public  policy,  because  by  its  terms  the  wife  agrees 
to  live  separate  and  apart  from  her  husband.  In  the  pend- 
ing action  for  divorce  the  plaintiff  would  have  been  entitled, 
if  successful,  to  a  decree  of  separation  and  a  suitable  allow- 
ance from  the  estate  of  her  husband  for  her  support  and 
maintenance.  It  is  difficult  to  see  how  it  could  be  in  accord 
with  public  policy  to  award  such  relief  and  yet  against  j>ub- 
lic  policy  for  the  husband  to  concede  it  in  advance  of  the 
decree  and  as  a  compromise  of  the  existing  litigation.  Public 
policy  does  not  turn  on  the  question  whether  the  husband 
fights  out  the  quarrel  to  final  judgment.  Where  the  separa- 
tion exists  as  a. fact  and  is  not  produced  or  occasioned  by 
the  contract,  the  consideration  of  the  husband's  agreement 
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to  pay  in  his  release  from  liability  for  the  support  of  his  wife. 
Calkins  v.  Long,  22  Barb.  97 ;  Mann  v.  Hulbert,  38  Hun, 
27 ;  Carpenter  v.  Osbom,  102  N.  Y.  562 ;  2  N.  Y.  St.  Rep. 
620. 

A  further  objection,  that  the  contract  was  first  broken  by 
plaintiff,  is  answered  by  the  fact  already  suggested,  that  her 
refusal  to  sign  was  induced  by  the  unfounded  demand  of 
indemnity,  and  the  further  fact  that  she  did  finally  perform, 
and  the  defendant  has  had  and  accepted  the  full  benefit  of 
such  performance. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Rafallo,  J.,  absent. 


GoBNELiTTS  S.  Gboot  et  aZ.,  Respondents,  v.  FEtBDBBiOK  0. 

AaENS,  Appellant. 

Cbure  of  Appeals,  October  26, 1SS7. 

FleadSngs,  ParHea, — ^Where  one  who  ought  to  have  been  joined  dies 
before  the  judgment  is  rendered,  and  the  named  plaintlfEs  fully 
own  and  represent  the  cause  of  action,  the  fact  of  such  death  obvi- 
ates the  defect  of  parties,  and  may  be  proved  in  reply  to  a  plea 
in  abatement,  setting  up  the  non-joinder. 

Appeal  from  a  judgment  of  the  general  term  of  the  New 
York  court  of  common  pleas,  affirming  a  judgment  entered 
upon  the  report  of  a  referee. 

Thomas  Darlington^  for  appellant. 

Fithian  ^  Clarke  for  respondents. 

Finch,  J. — The  complaint  in  this  action  contained  two 
counts :  One  for  the  purchase  and  sale  of  stocks  and  advance 
of  moneys  and  for  commissions  and  interest,  such  purchases 
and  sales  having  been  made  at  the  request  of  defendant. 
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whereby  the  latter  had  become  indebted  to  the  plaintiffs  in 
the  amount  claimed ;  and  the  other  for  the  same  amount 
upon  an  account  stated.  The  answer  served  pleaded  the 
non-joinder  of  Hopper  as  a  party  plaintiff  in  abatement  of 
the  action,  alleging  that  he  was  a  partner  and  jointly  inter- 
ested with  the  plaintiffs  in  the  demand  sued  upon,  and  was 
living  at  the  commencement  of  the  action.  Upon  the  trial 
the  counsel  for  the  plaintiffs,  for  the  purpose  of  defeating 
the  plea  in  abatement,  iisked  a  witness  if  Hopper  was  dead 
to  which  the  defendant  objected,  giving  as  a  reason  ^^  the 
matters  arising  subsequent  to  the  commencement  of  this 
action,  and  not  in  discharge  of  the  indebtedness  therein 
created,  are  not  admissible,  especially  when,  in  this  case,  a 
plea  of  abatement  was  interposed  by  reason  of  the  fact  that 
Mr.  Hopper  was  living  at  the  time  when  the  answer  was 
served.*' 

The  objection  was  overruled  and  the  defendant  excepted, 
and  now  claims  that  since  the  referee  found  as  a  fact  that 
Hopper  was  dead  at  the  date  of  the  commencement  of  the 
action,  the  plea  in  abatement  could  not  be  defeated  by  the 
evidence  objected  to. 

The  point  is  extremely  technical  and  without  any  merit 
behind  it,  and  it  is  not  unreasonable  to  treat  very  strictly 
the  form  of  the  objection.  It  was  unsound  on  its  face  for 
two  reasons.  The  question  did  not  ask  for  a  matter  ^'  aris- 
ing ^'  subsequent  to  the  commencement  of  the  action,  but 
for  an  existing  fact  irrespective  of  the  question  when  it  arose 
or  occurred ;  and  the  plea  did  not  allege,  as  the  objection 
assumed,  that  Hopper  was  living  when  the  answer  was 
served.  There  is  no  finding  and  no  proof  that  Hopper  was 
living  at  that  date,  and,  unless  he  was,  the  plea  of  non-joinder 
had  no  force  when  it  was  made.  But  if  that*had  been  true 
we  see  no  good  reason  for  hesitating  to  say  that  proof  of 
Hopper^s  death  at  the  date  of  the  trial  was*  admissible  and 
a  complete  answer  to  the  plea  in  abatement.  The  object  of 
that  plea  when  founded  upon  a  defect  of  parties  plaintiff  is. 
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to  give  a  better  writ  and  so  project  the  defendant  by  a  cor- 
rect judgment.  But,  if  before  the  judgment  is  rendered  one 
who  ought  to  have  been  joined  is  dead,  and  the  ns^med 
plaintiffs  fully  own  and  represent  the  cause  of  action  there 
can  be  no  better  writ,  and  all  force  and  effect  is  gone  from 
the  plea.  The  fact  which  has  happened  gives  to  the  defend- 
ant the  full  benefit  of  his  plea.  He  is  exactly  as  safe  as  if 
Hopper  had  lived  and  the  plaintiffs  by  amendment  had 
joined  him  with  them.  If  he  had  been  joined  originally,  and 
then  died,  a  mere  suggestion  on  the  record  without  amend- 
ment or  supplemental  pleading,  would  permit  the  action  to 
proceed  in  the  name  of  the  survivors ;  and,  on  the  other 
hand,  where  they  alone  sue,  and  the  death  of  one  who  ought 
to  have  been  joined  obviates  the  defect  of  non-joinder,  we 
see  no  reason  why  it  may  not  be  proved,  and  defeat  the  plea 
which  has  become  useless  and  without  merit. 

No  other  question  in  the  case  requires  consideiation. 

The  judgment  should  be  afiGurmed. 

All  concur. 


Malvin  S.  Robinson,  Respondent,  t;.  Akdbew  H.  Frank; 

Appellant. 

Court  of  AppeaUy  November  29^  1887. 

Contract.  RefuacU  to  perform, — ^An  absolute  and  total  refusal,  never 
withdrawn,  to  manufacture  and  deliver  machines  under  a  contract, 
and  a  notification  to  that  effect  to  the  other  contracting  party  or 
his  agent,  is  an  ample  excuse  and  justification  to  the  latter  for 
his  omission  to  make  further  demands  or  serve  further  notices,  be- 
fore bringing  an  action  for  stipulated  damages. 

Action  brought  to  recover  pay  for  machines  not  delivered 
under  a  contract  to  sell  and  deliver  1,500  drag  sawing  mar 
chines,  which  contained  a  provision  that  in  case  defendant 
should  fail  to  manufacture  and  deliver  the  machines  as  pro- 
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vided  for  and  should  remain  in  default  for  thirty  days  after 
written  notice,  then  the  plaintiff,  without  further  notice, 
might  sue  for  and  recover  four  dollars  for  every  machine 
not  delivered.  After  delivering  100  machines,  defendant 
absolutely  refused  to  manufacture  and  deliver  any  more. 

The  defense  was  that  the  thirty  days'  notice  was  not  given 
as  prescribed  in  the  contract. 

Marshall^  Olinton  ^  Wilsany  for  respondents. 

MofferSj  Locke  ^  Milbum,  for  appellants. 

Pbb  Ctjbiam. — ^Very  likely  the  defendant  is  right  in  his 
construction  of  the  teims  of  the  contract,  and  that  the 
notices  were  required  in  conformity  with  his  views  of  its 
requirements. 

We  think,  however,  there  was  sufficient  evidence  upon 
which  to  base  the  finding  of  the  trial  judge  that  the  defend- 
ant ceased  and  refused  to  manufacture  the  machines  under 
the  contract,  and  so  notified  the  plaintiff  or  his  agent.  Tiie 
refusal  was  absolute  and  total,  and  it  is  not  pretended  that 
defendant  ever  withdrew.  It  was  ample  excuse  and  justi- 
fication to  the  plaintiff  for  his  omission  to  make  any  further 
demands  or  to  serve  any  other  notices  than  the  last  one, 
which  it  is  admitted  or  proved  that  he  did  serve.  Shaw  v. 
Republic  Life  Ins.  Co.,  69  N.  Y.  286. 

There  are  no  merits  in  the  appeal  and  the  judgment  should 
be  affirmed,  with  costs. 

All  concur. 
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Andrew  J.  Thomas,  Appellant,  v.  Geobgb  L.  Kikgbland, 

et  a!.,  Respondent. 

Court  ofAppealSt  January  17,  1888. 

Affirming  same  case,  12  Daly,  315. 

1.  Leaae,  Keep  in  rqniir. — Where  a  new  roof  was  put  on  the  premises 
the  year  before,  and  there  is  no  proof  that  it  had  leaked  or  mani- 
fested  defects  up  to  the  date  of  the  tenancy,  the  covenant  in  the 
lease  to  put  and  keep  in  repair,  does  not  necessarily  imply  that 
the  roof  was  out  of  repair  to  the  knowledge  of  the  landlord ;  the 
defects  occurring  must  be  brought  to  his  notice  by  the  tenant.— 

fi.  Same.  Charge, — A  request  to  charge  "that,  if  the  jury  find  that 
the  plaintiff  once  notified  the  defendants  that  the  roof  was  out  of 
repair  and  leaking,  it  was  their  duty  to  put  It  in  good  repair  and 
keep  it  in  that  condition  during  the  entire  time  of  the  lease  there- 
after without  further  notice,"  concedes  the  necessity  of  notice  to 
make  it  the  landlord's  duty  to  put  the  roof  in  repair,  and  is  incon- 
sistent with  the  claim  that  no  notice  was  required. 

Appeal  from  a  judgment  of  the  general  term  of  the  court 
of  common  pleas,  in  and  for  the  city  and  county  of  New 
York,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  verdict. 

James  Flyn^  for  appellant. 

John  A.  Taylor^  for  respondent. 

Finch,  J. — The  covenant  of  the  landlord  was  •*  to  put 
and  keep"  the  roof  of  the  leased  premises  in  good  repair, 
and  this  action  was  brought  to  recover  damages  for  an  al- 
leged breach  of  that  condition.  The  specific  injury  was  sub- 
mitted to  the  jury,  whether  the  defendants  failed  to  repair 
the  roof  in  question  within  a  reasonable  time  after  notice 
that  repairs  were  needed,  and  the  jury  answered,  **  they  did 
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not  fail/*  and  rendered  a  general  verdict  for  the  defendants. 
The  plaintiff  now  argues  that  notwithstanding  that  finding, 
there  should  have  been  a  recovery,  because  early  in  the  ten- 
ancy, and  before  any  notice  of  a  leak  was  given,  the  roof 
was  out  of  repair  and  the  agreement  to  put  it  in  repair  as 
w^ell  as  keep  it  so,  was  a  confession  that  it  was  out  of  order 
to  the  knowledge  of  the  landlord,  and  so  no  notice  was  nec- 
essary. The  contention  is  inconsistent  with  the  ground 
taken  at  the  trial. 

At  the  close  of  the  charge  of  the  court,  and  before  taking 
the  final  exceptions  to  it,  the  defendant's  counsel  said  t 
"  Your  honor  charged  that  the  defendants  were  not  liable 
.  on  their  covenant  to  put  and  keep  the  roof  in  repair,  unless 
notice  was  first  given  them  to  repair  it,  and  they  failed  to 
do  so  after  such  notice.  I  now  ask  your  honor  to  charge 
that  if  the  jury  find  that  the  plaintiff  once  notified  the  de- 
fendants that  the  roof  was  out  of  repair  and  leaking  it  was. 
their  duty  to  put  it  in  good  repair  and  keep  it  in  that  con* 
dition  during  the  entire  time  of  the  lease  thereafter  with- 
out further  notice.''  That  request  conceded  the  necessity 
of  notice  to  make  it  defendants'  duty  to  *'  put "  the  roof  in 
repair,  and  was  inconsistent  with  the  position  now  sought 
to  be  maintained.  The  exceptions  afterward  taken  to  the 
charge  must  be  assumed  to  have  been  takeu  in  harmony 
with  the  request,  especially  as  they  suggest  nothing  to  the 
contrary. 

But  beyond  this  difficulty  there  is  another.  The  covenant 
must  have  a  natural  and  reasonable  interpretation,  and 
I  do  not  think  the  phrase  ^^  put  and  keep  in  repair,"  neces- 
sarily implies  that  the  roof  was  out  of  repair  to  the  knowl- 
edge of  the  landlord.  The  term  began  May  1, 1879.  A 
new  roof  had  been  put  on  the  premises  the  year  before. 
There  is  no  proof  that  it  had  leaked  or  manifested  defects 
up  to  the  date,  of  the  tenancy.  The  first  claim  of  damages 
in  plaintiffs  bill  of  particulars  was  under  date  of  October, 
1879,  or  about  six  months  after  the  commencement  of  the 
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term.  The  defects  complained  of  were  such  as  could  not 
easily  be  discovered  and  might  not  be  suspected  untU  made 
manifest  by  rain  or  snow.  The  tenant  in  possession  could 
thereby  discover  and  locate  them  while  the  landlord  remains 
in  ignorance.  Under  such  circumstances  we  do  not  think 
the  appellant's  proposition  is  sound.  Fairness  requires 
that  unless  the  facts  disclose  a  faulty  roof  known  to  the 
landlord,  or  at  least  which  he  ought  to  have  known,  that 
defects  occurring  should  be  brought  to  his  notice  by  the 
tenant. 

We  think,  therefore,  no  error  was  conunittedf  and  the 
judgment  should  be  affirmed,  with  oosti. 

All  concur. 


Thb  MfiaxEODiST  Episoopal  Ohubch  Home,  Ai^)eUant| «. 
William  N.  Thompson,  Respondent. 

Comrt  cf  Appeals,  Jcanuary  17, 18S8. 

Affinnlng  same  case,  62  N.  Y.  Super.  S21. 

> 

1.  TUU.  ReiMonable  doubt. — ^No  fair,  reasonable  or  Just  doubt  Is  thrown 
upon  the  title  to  premises,  where  a  clear  title  from  the  early  gov- 
ernors of  New  York  down  to  the  present  time  with  a  continuous 
possession  from  1836  to  1866,  and  no  evidence  of  any  possessioQ 
since  that  time  by  any  one  adverse  to  this  paper  title,  is  shown. 

9.  Same.  Recover  back  ptirehase  money. — ^To  maintain  an  action  to  re- 
cover the  amount  paid  on  account  of  a  contract  for  the  purchase 
of  certain  real  estate,  it  is  not  necessary,  it  seems,  to  show  an 
absolutely  bad  title.  A  reasonable  doubt  as  to  the  vendor's  title, 
such  as  to  affect  the  value  of  the  property,  and  to  interfere  with 
the  sale  of  the  land  to  a  reasonable  purchaser,  wlU  sustain  the 
action.  This  rule  obtains  as  well  where  the  vendee  sues  to  re- 
cover back  the  price  paid,  as  when  the  vendor  sues  to  compel  per- 
formance. 

Appeal  from  a  judgment  of  the  general  term  of  the  New 
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York  superior  court,  affirming  a  judgment  in  iavor  of  the 
defendant. 

William  F.  MacBae^  for  appellant. 
J.  A.  Beall^  for  respondent. 

Peckham,  J. — The  plaintiff  brings  this  action  to  recover 
the  amount  paid  to  the  defendant  on  account  of  a  contract 
for  the  purchade  of  certain  real  estate.  The  payment  was 
made  as  a  percentage  upon  the  contract  price  for  the  pur- 
chase of  the  land,  the  balance  of  which  was  to  be  paid  as 
provided  for  in  the  contract.  The  action  was  brought  on  the 
ground  that  the  defendant  could  not  give  a  good  marketable 
title  to  the  land  in  question. 

The  property  consists  of  several  lots  on  what  is  now  Fourth 
avenue,  between  Eighty-eighth  and  eighty-ninth  streets,  in 
the  city  of  New  York.  The  plaintiff  in  its  complaint  alleges 
that  there  was  a  defect  in  the  title ;  and  to  maintain  the 
allegation  on  the  trial  of  the  action  put  in  evidence  the 
following  papers :  Deed  from  Patrick  McKay  to  Elemuel 
Sheldon,  dated  October  2, 1818,  which  deed  conveyed  over 
seven  acres,  including  the  premises  in  question,  which 
formed,  however,  but  a  very  small  part  of  the  seven  acres ; 
deed  from  Elemuel  Sheldon  to  Peter  Zeily,  dated  December 
29,  1828  ;  deed  from  Zeily  and  wife  to  Joseph  Parks,  dated 
March  2,  1830 ;  will  of  Joseph  Parks  devising  his  estate  to 
Iiis  executors  to  be  disposed  of  as  directed  by  the  will ;  order 
of  the  supreme  court  dated  the  19th  day  of  February,  1868, 
changing  the  trustees ;  a  copy  of  the  complaint  in  an  action 
brought  by  the  heirs  of  Joseph  Parks  in  the  United  States 
district  court  for  the  southern  district  of  New  York,  in  which 
they  claim  to  recover  possession  of  the  premises  against 
William  N.  Thompson,  this  defendant. 

The  plaintiff  then  called  a  witness  who  testified  that  he 
had  found  upon  investigation  in  the  register's  office  of  New 
York  a  deed  from  Oliver  Waldron,  Jr.,  and  wife  to  Patrick 
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McKay,  dated  the  7th  of  September,  1814,  and  that  from  a 
study  of  the  maps  and  a  consideratioii  of  the  description  in 
the  deed,  with  which  he  was  to  some  extent  familiar,  be 
thought  the  deed  included  the  premises  in  question. 

After  proving  the  amount  of  money  paid  on  the  contract 
and  the  fees  and  expenses  for  examining  the  title  and  in- 
terest, the  plaintiff  rested,  without  proving  any  possession 
on  the  part  of  any  one  mentioned  in  the  deeds  above  de- 
scribed, of  any  portion  of  the  premises  mentioned  in  such 
deeds. 

The  defendant  then  took  the  case  and  proved  a  complete 
paper  title  down  to  the  present  time,  from  a  patent,  dated 
in  May,  1666,  granted  by  Richard  Nicholls,  governor,  etc.,  to 
the  freeholders  and  inhabitants  of  Harlem ;  also  his  patent, 
dated  the  11th  of  Qctober,  1666,  and  the  patent  of  Thomas 
Dungan,' governor,  etc.,  dated  in  March,  1686.  He  then 
proved  possession  under  such  title  from  1836  up  to  1866, 
when  the  thi-ee  owners  conveyed  to  Thomas  Murphy,  aud 
there  is  no  evidence  of  any  possession  since  that  time  in 
any  other  than  his  grantees.  Defendant  also  put  in  evi- 
dence the  deed  spoken  of  by  the  plaintiff's  witness  from 
Waldron,  Jr.,  to  McKay,  and  proved  by  a  surveyor  who 
surveyed  the  premises  described  in  the  deed  that  the  land 
therein  mentioned  lay  on  the  west  side  of  Fifth  avenue,  by 
Ninety-first  street,  and  all  of  it  north  of  Ninetieth  street, 
and  no  portion  of  it  nearer  that  1,200  feet  from  the  premises 
in  question.  In  answer  to  a  deposition  that  was  to  be  read 
on  the  part  of  the  plaintiff,  the  defendant  also  proved  that 
there  could  not  be  on  the  premises  in  question  in  this  action  a 
building  that  was  not  more  than  300  or  400  feet  west  of 
Third  avenue,  and  also,  that  a  plot  of  ground  100  feet 
square  and  within  300  or  400  feet  of  Third  avenue  could  not 
touch  any  part  of  this  property. 

The  defendant  then  rested. 

The  plaintiff  then  proved  by  a  grandson  of  Elemuel  Shel- 
don, that  in  1824  or  1825,  there  was  some  property  in  the 
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possession  of  his  grandfather  by  a  tenant  under  him  and  that 
the  person  from  whom  his  grandfather  got  the  property  was 
Patrick  McCoy.  He  further  testified  that  about  that  time 
(1824  or  1825),  he  in  company  with  some  of  his  family  went 
to  this  property  by  landing  where  the  Astoria  ferry  boat  now 
lands,  and  went  up  to  what  is  now  Third  avenue,  then  called 
the  Boston  Turnpike,  and  then  west  300  or  400  feet  and  came 
to  a  house  on  the  premises  of  which  his  grandfather  was  in 
possession  by  his  tenant,  and  that  a  fence  enclosed  the 
premises  about  100  feet  square ;  that  it  was  800  or  400  feet 
west  or  west  by  northwest  from  the  Boston  Turnpike,  or 
what  is  now  called  Third  avenue. 

It  is  to  this  evidence  that  the  evidence  of  the  defendant 
was  addressed  when  he  proved  by  a  surveyor  that  a  spot  of 
ground  100  feet  square  and  within  300  or  400  feet  of  Third 
avenue  could  not  touch  any  part  of  the  property  in  question. 

This  is  all  the  evidence  that  the  plaintiff  gave  of  any  de- 
fect in  the  title  of  the  defendant 

It  will  be  seen  that  at  most,  it  originated  in  a  deed  from 
McKay  to  Sheldon,  covering  seven  acres  or  over ;  that  there 
is  no  evidence  that  McKay  was  ever  in  possession  of  any 
portion  of  these  premises,  or  that  he  had  any  title  to  them, 
and  the  case  is  absolutely  destitute  of  any  proof  that  any  of 
the  grantees  of  McKay  ever  had  possession  of  a  single  foot 
of  these  premises,  or  indeed  of  any  of  the  premises  described 
in  the  McKay  deed. 

On  the  other  hand,  is  this  clear  title  from  the  early  gov- 
emoi-s  of  New  York  down  to  the  present  time  with  a  con- 
tinuous possession  from  1886  to  1866,  and  no  evidence  of  any 
possession  since  that  time  by  any  one  adverse  to  this  paper 
title. 

Upon  these  facts  we  have  no  hesitation  in  saying  that  there 
is  not  a  fair,  reasonable  or  just  doubt  thrown  upon  the  title 
of  the  defendant  to  the  premises  in  question. 

We  disagree  with  the  court  at  general  term  upon  the 
necessity  in  such  a  case  as  this  of  showing  that  the  title  is 
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absolutely  bad.  We  think  that  if  there  were  a  reasonable 
doubt  as  to  the  vendor's  title,  such  as  to  affect  the  value  of 
the  property,  and  to  interfere  with  the  sale  of  the  land  to  a 
reasonable  purchaser,  the  plaintiff's  cause  of  action  would  be 
sustained.    Hellreigel  v.  Manning,  97  N.  Y.  56. 

This  rule  obtains  as  well  where  the  vendee  sues  to  recover 
back  the  price  paid  as  when  the  v^idor  sues  to  compel  per- 
formance. 

The  case  of  Romilly  v.  James  (6  Taunton,  268),  has  been 
cited  as  authority  for  a  contrary  holding.  This  was  an  ac- 
tion brought  to  recover  the  deposit  paid  on  the  contract  for 
the  purchase  of  lands  in  fee  simple  upon  the  alleged  insuiB- ' 
ciency  of  the  title.  The  question  was  argued  at  length  in 
the  common  pleas,  and  at  the  end  the  court  took  time  to  con- 
sider, but  before  doing  so  observed :  ^^  It  is  said  that  the 
plaintiff  will  have  made  out  bia  claim  to  recover  back  his 
deposit  if  a  cloud  is  cast  on  the  title.  That  is  not  so  in  a 
court  of  law.  He  must  stand  by  the  judgment  of  the  court, 
as  they  find  the  title  to  be,  whether  good  or  bad ;  and  if  it 
be  good  in  the  judgment  of  a  court  of  law,  he  cannot  re- 
recover  back  his  deposit."  The  court  subsequently  held 
that  defendant  could  give  a  good  title,  and  hence  ordered 
judgment  in  his  favor. 

We  do  not  regard  this  case  as  authority  for  us  in  our  union 
of  legal  and  equitable  tribunals,  to  hold  that  in  such  a  case 
as  this  the  plaintiff  must  show  absolutely  a  bad  title. 

In  the  case  cited  the  court  held  the  defendant's  title  good, 
and  hence  ordered  judgment  for  him,  just  as  we  hold  here, 
that  no  doubt  has  been  cast  upon  the  defendant's  title.  But 
the  plaintiff  was  entitled  to  a  good,  marketable  title,  and  if 
he  did  not  get  it,  could  maintain  his  action  to  recover  back 
his  deposit. 

In  Allen  v.  Atkinson  (21  Mich.  35),  Coolby,  J.  said : 
(861)  "  The  vendee  has  an  undoubted  right  to  a  good  title 
and  to  a  deed  with  proper  covenants ;  and  he  has  a  right 
also  to  insist  that  the  title  should  be  a  marketable  one,  not 
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open  to  reasonable  objection.^'  Citing  Freetly  t^.  Bamhaii:^ 
51  Penn.  St.  2T9. 

The  case  of  Romilly  v.  James  (supra)^  was  the  one  upon 
which  the  superior  court  based  its  holding  in  O'Reilly  v. 
King  (28  How.  Pr.  408),  and  this  latter  case  was  cited  in 
the  opinion  delivered  by  the  learned  judge  at  general  term 
in  the  case  at  bar.  We  think  that  case  should  not  be  fol- 
lowed. 

But  upon  the  ground  that  no  such  reaonable  doubt  exists 
in  this  case  from  the  facts  as  disclosed  at  the  trial,  we  think 
the  judgment  of  the  court  below  should  be  afiSrmed,  with 
costs. 

AH  concur. 


Aknib  H.  Tannbb,  Respondent,  v.  The  New  Yobk  Cen- 
tral AND  Hudson  Rivbb  Raxlboad  Company,  Ap- 
pellant. 

Cburl  qf  Appeals,  January  17,  188S. 

1.  NegUgenet,    Jury. — ^Where,  in  an  action  to  recover  for  certain  goods 

left  in  a  car  standing  adjoining  a  freight  house,  the  danger  was 
palpable,  and  the  company  had  reason  to  apprehend  that  the 
freight  house  might  take  fire  at  any  time  from  a  passing  locomo- 
tive, the  question  whether  the  company  exercised  proper  care  and 
reasonable  prudence  in  leaving  the  car  exposed  to  the  hazard  of 
fire  communicated  from  the  freight  house,  is  for  the  jury  to  de- 
termine. 

2.  Same, — The  company  is  bound  to  protect  the  goods  from  unreason- 

able hazard  from  extrinsic  dangers;  and  it  is  for  the  jury  to  say 
whether  in  any  given  case,  this  obligation  is  discharged. 

This  action  was  brought  to  recover  the  value  of  certain 
goods,  delivered  to  the  defendant,  to  be  transported  to  Rome, 
which,  after  their  arrival  there,  and  while  still  in  the  freight 


570        TANNER  v.  N.  T.  0.  &  H.  R.  R.  R.  CO. 

Opinion  of  the  Court,  by  Andbews.  J. 

car,  were  destroyed  by  fire  communicated  to  the  car  from 
the  freight  depot  near  which  it  was  standing. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court  entered  upon  a  verdict. 

(7.  D.  Prescott^  for  appellant. 
J.  2>.  McMahon^  for  respondent. 

Andbews,  J. — We  think  the  ease  was  for  the  jury  in  two 
aspects,  firsts  whether  the  fire  which  burned  the  freight 
house  and  the  car  containing  the  plaintiff's  goods  standing 
on  the  adjoining  track  was  caused  by  sparks  thrown  from  a 
defective  engine ;  and,  second^  assuming  that  the  engine 
from  which  the  fire  was  communicated  was  in  good  order, 
whether  the  defendant  was  negligent  in  leaving  the  plaint- 
iffs goods  in  the  car  exposed  to  the  danger  of  fire  from  the 
burning  of  the  freight  house. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show 
that  the  freight  house  was  fired  by  sparks  ^^  half  the  size 
of  a  walnut"  thrown  from  the  engine  of  an  east  bound 
train  upon  the  roof  of  the  freight  house,  and  that  the  fire 
ran  down  the  roof  in  a  number  of  places  ^^  like  a  stream  of 
water." 

The  defendant  gives  no  evidence  as  to  the  condition  of 
the  engine  on  this  train,  but  apparently  assuming  that  the 
fire  was  set  by  an  engine  on  a  west  bound  train  which 
passed  the  freight  house  a  few  minutes  after  the  east  bound 
train,  introduced  evidence  to  show  that  the  smoke  stack 
and  spark  arresting  arrangement  of  the  west  bound  train 
were  perfe6t,  and  that  the  fire  could  not  have  been  set  by 
sparks  therefrom. 

The  evidence  given  by  the  defendant  in  respect  to  this 
engine  would  lead  to  the  inference  that  proper  precautions 
in  the  construction  of  an  engine  and  in  running  a  train 
would  prevent  the  emission  of  sparks  in  the  manner  testi- 
fied to  by  the  witnesses  for  the  plaintiff.     The  jury,  there- 
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fore,  in  the  absence  of  other  explanation,  might  reasonably 
infer  that  the  shower  of  sparks  thrown  by  the  engine  on 
the  east  bound  train,  was  owing  to  its  defective  condition 
or  to  the  improper  management  of  the  train  on  the  occa- 
sion in  question.  The  burning  of  the  car  was,  under  the 
conditions  existing  at  the  time,  a  natural,  result  of  the 
burning  of  the  freight  house,  and  if  that  was  attributable 
fco  the  negligence  of  the  defendant,  it  is  responsible  for  the 
loss  of  the  plaintiff's  goods.  If,  however,  the  defendant  is 
exempted  from  the  imputation  of  negligence  in  respect  to 
the  condition  of  the  engine  or  the  management  of  the  train, 
nevertheless  it  was  bound  to  protect  the  plaintiff's  goods 
from  unreasonable  hazard  from  extrinsic  dangers,  and  it 
was  for  the  jury  to  say  whether  this  obligation  was  dis- 
charged in  this  case.  The  day  was  windy ;  the  freight  house 
was  a  wood  building  standing  close  to  the  track,  with  a 
sloping  shingle  roof  covered  with  moss,  and  so  constructed 
that  sparks  from  a  passing  engine,  when  the  wind  was  in 
the  east  or  south,  fell  upon  it.  The  roof  had  frequently, 
before  the  occasion  in  question,  taken  fire  from  sparks 
from  passing  locomotives,  which  was  known  to  the  defend- 
ant. The  roof  was  very  dry  and  highly  inflammable,  a 
high  wind  was  blowing  from  the  southeast,  and  the  car 
containing  the  plaintiff's  goods  was  left  standing  directly 
in  the  path  of  the  flames  which  consumed  the  freight 
house. 

It  was,  we  think,  under  the  circumstances,  for  the  jury 
to  determine  whether  the  defendant  exercised  proper  care 
and  reasonable  prudence  in  leaving  the  car  exposed  to  the 
hazai*d  of  fire  communicated  from  the  freight  house,  the 
danger  being  palpable  and  the  company  having  reason  to 
apprehend  that  the  freight  house  might  take  fire  at  any 
time  from  a  passing  locomotive. 

The  judgment  should  be  affirmed. 

All  concur. 
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Opinioa  of  the  Ck^nrt,  by  ForcB,  J. 


Elizabbih    Cboss,   Respondent,   v*   John    A.   Cbobs, 

Appellant. 

Court  qf  Appeals^  January  17, 1888« 
AfHrraiwg  gamo  oase,  37  Hun,  648,  Mem. 

1.  WUneaa  OredOnUty,  A  party,  by  oalllng  his  adversary  as  a  witness, 
is  not  forced  to  admit  as  true  every  fact  to  which  he  testifies. 
Though  not  at  liberty  to  impeach  his  character  for  truth,  he  may 
•  dispute  specific  questions  sworn  to  by  him ;  and  the  trial  court 
has  a  right  to  confront  the  statement  of  his  mental  conclusion 
with  the  facts  and  circumstances  of  his  conduct,  his  letters  and  de- 
clarations, and  determine,  from  the  whole  evidence,  the  issues 
involved, 

d.  Bbreign  judgment.  Dinorm, — ^A  foreign  judgment  against  one  who,  at 
the  time  it  was  rendered,  was  domiciled  in  this  state,  was  not 
served  with  pr^ess,  did  not  appear  in  the  action,  and  had  no  actual 
noti,ce  of  its  existence  until  a  copy  of  the  final  decree  was  served 
upon  her,  is  void. 

3.  Same,  Rtdtals,  Beoitais  in  such  a  Judgment  that  the  plaintur 
therein  was  a  resident  of  the  state  in  which  the  Judgment  was  ren- 
dered, are  not  conclusive ;  and  it  is  competent  to  attack  the  Juris- 
diction of  the  court,  and  question  the  truth  of  the  foreign 
residence. 

Action  for  limited  divoice  on  the  ground  of  abandon- 

ment. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  in  favor  of  plaintifi, 
entered  at  special  term. 

Q-earge  C.  BeynoldB^  for  respondent. 

Bef^amin  F.  Traoy^  for  appellant. 

FiKGH,  J. — ^The  question  of  abandonment  in  this  case  is 
Tery  close  and  quite  open  to  debate.    That  a  separation 
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Opinion  of  the  Court,  by  Finch,  J. 


occurred,  evincing  a  settled  determination  of  the  parties  to 
live  apart,  is  beyond  question ;  but  whether  the  result 
sprang  from  an  abandonment  of  the  wife  by  the  husband, 
or  of  the  husband  by  the  wife,  is  a  diflScult  inquiry  but 
purely  a  question  of  fact.  The  appellant  seeks  to  avoid 
that  consequence  and  opens  the  merits  for  review  in  this 
court  by  insisting  that  when  the  plaintiff  called  the  defend- 
ant as  a  witness  she  gave  him  credit  as  such  and  so  became 
bound  by  his  evidence  that  he  did  not  abandon  his  wife, 
and  sought  in  good  faith  and  patiently  a  restoration  of  their 
marital  relations.  But  by  calling  him  as  a  witness  the 
plaintiff  did  not  become  forced  to  admit  as  true  every  faot 
to  which  he  testified.  While  not  at  liberty  to  impeach  his 
character  for  truth  she  was  at  liberty  to  dispute  specific 
facts  although  sworn  to  by  him,  and  the  trial  court  had  the 
right  to  confront  his  statement  of  his  mental  conclusion 
with  the  facts  and  circumstances  of  his  conduct,  his  letters 
and  declarations,  and  determine  from  the  whole  evidence 
whether  he  did  form  a  settled  determination  to  abandon  his 
wife.  He  was  both  a  hostile  and  a  deeply  interested  wit- 
ness, and  all  his  testimony  was  a  proper  subject  of  consid- 
eration with  freedom  to  believe  or  doubt  and  reject.  This 
doctrine  we  have  quite  recently  asserted  in  Becker  v.  Koch 
(104  N.  Y.  894 ;  5  N.  Y.  State  Rep.  688).  The  question 
there  was  one  of  fraudulent  intent,  and  respected  the  pur- 
pose of  the  witness,  and  his  statement  of  honesty  and  inno- 
cence was  uncontradicted  except  by  the  logic  of  facts  and 
circumstances  and  the  force  of  natural  inferences.  In  like 
manner  here  it  was  competent  to  confront  the  statement  of 
the  witness  adverse  in  interest,  hostile  in  feeling,  married  to 
a  new  wife  and  fretted  by  the  old  entanglement  and  deeply 
interested  in  maintaining  his  own  view  of  the  quarrel,  with 
the  facts  occurring  at  the  time  and  the  infe/^ences  founded 
upon  them ;  and  so  the  question  remained  one  of  fact,  and 
whatever  we  might  ourselves  think,  we  are  not  at  liberty  to 
distrust  or  review  the  result. 
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Opinion  of  the  Ck>urt,  by  Finoh,  J. 


A  judgment  of  divorce  obtained  by  the  defendant  in 
Illinois,  was  put  in  evidence  by  him  as  an  answer  to  the 
plaintiff's  cause  of  action.  When  it  was  rendered,  and  dur- 
ing the  pendency  of  the  suit,  the  defendant  was  domiciled 
in  this  state,  was  not  served  with  process,  did  not  appeal*  in 
the  action,  and  had  no  actual  notice  of  its  existence  until  a 
copy  of  the  final  decree  was  served  upon  her.  The  cases  of 
People  V.  Baker  (76  N.  Y.  78),  and  O'Dea  v.  0*Dea  (101 
id.  28)  are  decisive  upon  this  point  and  bar  the  further 
discussion  to  which  the  appellant  invites  us. 

It  is  also  claimed  that  the  court  erred  in  admitting  evi- 
dence to  show  that  defendant  was  not  a  resident  of  Illinois 
when  he  obtained  his  decree.  The  jurisdiction  of  that  court 
was  open  to  assault  in  spite  of  the  recitals  in  the  judgment, 
and  so  it  was  competent  to  question  the  truth  of  the  foreign 
residence.    Kerr  r.  Kerr,  41  N.  Y.  272. 

If  the  plaintiff  had  appeared  in  the  Illinois  action,  or 
ought  to  have  so  appeared,  and  the  question  of  residence 
had  then  been  litigated,  the  decision  of  the  court  might 
have  been  conclusive,  but  since  no  process  was  served  upon 
her  in  this  state,  and  she  had  notice  of  the  action,  she  had 
no  opportunity  to  be  heard  and  is  not  barred  by  the  finding 
of  the  decree. 

Some  other  questions  have  been  examined,  but  do  not 
require  discussion. 

The  judgment  should  be  affirmed,  with  costs. 
All  concur. 
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Opinion  of  the  Court,  by  Finch,  J. 


JosBFH  Bbofhy,  Appellant,  v.  Edwabd  B.  Babtlbti^ 

Respondent. 

Ctmri  of  Appeals,  Jamuary  17,  1888. 

Beversing  same  case,  37  Hun,  642,  Mem. 

Maatar  and  servant.  Question  of  fact. — ^Where,  In  an  action  to  reoovei 
damages  for  Injuries  alleged  to  have  been  sustained  by  plaintiff 
through  defendant's  negligence,  the  evidence  admits  of  different 
and  discordant  inferences  as  to  whether  or  not  plaintiff  was  de- 
fendant's servant,  and  as  to  whether  or  not  a  person  whom  plaint- 
iff claimed  hired  him  was  an  independent  contractor,  or  an 
employee  of  defendant,  they  are  both  questions  of  fact,  and  should, 
under  proper  directions,  be  submitted  to  the  Jury. 

Action  for  injuries  alleged  to  have  been  incurred  hy 
plaintiff  through  the  negligence  of  defendant. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  coui-t,  affirming  a  judgment  dismissing  the  com- 
plaint at  the  circuit. 

J.  Stewart  Robb^  for  appellant. 

JameB  Moffett^  for  respondent. 

Finch,  J. — The  evidence  in  this  case  admits  of  different 
and  discordant  inferences.  One  is  that  the  plaintiff  was 
not  employed  by  anybody  to  work  upon  the  dock,  until 
directed  to  use  a  truck  by  the  foreman  of  the  defendants, 
and  so  became  the  defendant's  servant ;  while  the  other, 
which  led  to  the  nonsuit,  was  that  he  remained  the  serv- 
ant of  Rawle,  or  if  he  became  that  of  Devanny,  no  liability 
attached  since  the  latter  was  an  independent  contractor  to 
do  the  trucking.  The  question  of  the  ti'ue  relations  of  the 
parties  to  each  other  seems  to  us  to  be  a  mixed  question  of 
i.iw  and  fact,  not  to  be  solved  without  the  aid  of  a  jury. 
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Opinion  of  the  Court,  by  Finch,  J. 

The  plaintiff  appears  to  have  been  in  the  employ  of 
Rawle,  who  kept  horses  for  hire.  Devanny,  needing  a 
horse  for  his  work,  hired  one  of  Rawle.  The  latter  seems 
to  have  understood  that  this  implied  a  driver  as  well  as  a 
horse,  and  sent  Brophy,  the  plaintiff,  with  the  horse  to 
work  upon  the  dock.  But  Devaniiy  swears  that  he  hired 
only  the  horse  and  paid  only  for  that  and  never  at  all  took 
plaintiff  into  his  employ.  If  that  was  true,  the  plaintiff 
had  no  duty  on  the  dock,  except  to  deliver  the  horse  to 
Devanny  and  then  go  back  to  his  master.  But  he  stayed 
in  charge  of  the  horse  and  the  foreman  of  defendants, 
doubtless  supposing  him  to  be  one  of  Devanny's  men,  set 
him  at  work  with  the  truck,  which  is  alleged  to  have  been 
defective  and  from  which  the  injury  arose.  If  the  evidence 
of  Devanny  is  believed  to  its  full  extent,  the  plaintiff  never 
was  employed  by  anybody  to  work  on  the  dock,  unless  by 
the  foreman  of  defendant,  for  Devanny  did  not  hire  him, 
nor  authorize  Rawle  to  so  set  him  at  work.  A  jury  might 
very  well  take  Devanny's  statement  as  doubtful,  in  view  of 
the  facts,  and  conclude  that  when  he  hired  the  horse  it  was 
implied  and  understood  that  a  man  was  to  come  with  the 
animal  to  drive  and  manage  it,  but  we  cannot  disregard 
the  direct  and  explicit  testimony  of  the  witness. 

If,  however,  Brophy  was  hired  by  Devanny,  there  yet 
remains  the  question  whether  the  latter  was  an  indepen- 
dent contractor. 

The  evidence  again  admits  of  different  inferences.  He 
supplied  his  own  men  and  horses,  and  was  hired  by  the 
hour  to  do  all  of  defendant's  trucking,  but  he  seems  to 
have  been  under  l,he  control  of  their  foreman  and  subject 
to  his  ordei*s  and  direction,  both  as  to  what  to  do  and  how 
to  do  it,  and  some  of  the  proof  warrants  the  idea  that  the 
foreman  had  authority  over  Devanny's  men.  The  whole 
arrangement  was  verbal  and  it  is  not  easy  to  reconcile  the 
conflicting  inferences. 

We  are  of  opinion,  therefore,  that  both  questions  re- 
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statement  of  the  Oaee. 

ferred  to  under  proper  directions  from  the  eoort  should 
have  been  submitted  to  the  jury. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 


-  • 


Oathabikib  Shook,  Respondent,  v.  The  Crrr  ot  Cohoes, 

Appellant. 

Comi  €f  App&iiB,  Febfvary  10,  1888. 
Affirming  same  case,  38  Hon,  641,  Mem. 

1.  NegHgence,  Questions  f or  jvry. — In  an  action  to  recover  damages  'for 
personal  Injuries  caused  by  falling  upon  a  sidewalk  In  one  of  de. 
fondant's  streets,  upon  which  a  quantity  of  earth  had  been  deposit- 
ed, the  trial  court  cannot,  as  a  matter  of  law,  properly  rule  that 
plaintiff  was  guilty  of  culpable  imprudence  In  attempting  to  pass 
over  the  obstructions  upon  the  sidewalk,  though  they  were  known 
to  her. 

S.  Bmme. — ^Whether  upon  the  whole  evidence  the  obstruction  had  ex- 
isted for  such  a  length  of  time  that  the  defendant  was  guilty  of 
negligence  and  in  fault  for  not  taking  notice  of  it  and  removing  it, 
was  also  a  question  for  the  Jury. 

3.  Municipal  Corporation,    GbstrucHion. — ^Where  earth  is  deposited  upon 

a  sidewalk  by  an  adjoining  owner,  where  there'is  abundant  room 
upon  his  land  for  Its  deposit,  prima  fade  its  deposit  upon  the 
sidewalk  is  unauthorized  and  therefore  wrongful. 

4.  Same. — ^Where  defendant's  superintendent  has  actual  notice  of  such 

wrongful  deposit,  it  becomes  its  duty  at  once  to  arrest  further 
deposit,  and  remove  what  had  been  placed  there. 

Action  to  recover  damages  for  personal  injuries  caused  bj 
&lling  upon  a  sidewalk  of  one  of  defendant's  streets,  upon 
which  a  quantity  of  earth  had  been  deposited.  It  was  rain* 
ing  at  the  time  and  the  sidewalk  was  slippery  and  muddy. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  entered  on  a  verdict. 
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opinion  of  the  Court,  by  Eabl,  J. 

P.  D,  Niver^  for  appellant. 
J.  H.  CltUe^  for  respondent. 


Earl,  J. — Whether  the  plaintiff  was  guilty  of  n^ligtsuce 
contributing  to  the  accident,  was  a  question  of  fact  for  the 
juiy.  The  trial  jtidge  could  not  properly  rule,  as  a  matter 
of  law,  that  she  was  guilty  of  culpable  imprudence  in  at- 
tempting to  pass  over  the  obstructions  upon  the  sidewalk, 
although  they  were  known  to  her.  Pomfrey  v.  Village  of 
Saratoga  Springs,  104  N.  Y.  459 ;  6  N.  Y.  State  Rep.  802. 
Whether  she  could  pass  over  them  in  the  exercise  of  proper 
care,  or  whether  she  was  bound  to  go  around  them  into  the 
muddy  street,  were  questions  of  fact  for  the  jury. 

The  earth  was  thrown  upon  the  sidewalk  by  an  adjoining 

r.wiie]-,  who  was  engaged  in  building  a  trench  and  postholes 

:■  a  fence  upon  the  line  of  his  lot.     The  evidence  on  the 

:>T  of  the  plaintiff  tended  to  show  that  this  obstruction 

.  :i  the  sidewalk  had  existed  for  about  ten  days,  but  on 

!  :  >  ^iart  of  the  defendant  there  was  evidence  tending  to 

.  .i.)\v  liiat  the  trench  and  postholes  were  dug  and  the  earth 

:  Mi-own  out  upon  the  sidewalk  on  Friday  and  Saturday  prior 

ii)  die  Sunday  morning  upon  which  the  accident  happenedt 

u:i(l  that  the  work  was  finished  on   Saturday  aftemooiu 

Whether  upon  the  whole  evidence  the  obstruction  had  ex* 

isted  for  such  a  length  of  time  that  the  defendant  wasgDiltj 

of  negligence  and  in  fault  for  not  taking  notice  of  it  and 

removing  it,  was  also  a  question  of  fact  for  the  jury. 

Counsel  for  the  defendant  requested  the  court  to  dhaige 
as  follows :  ^*  If  the  jury  believe  that  the  dirt  was  all  thrown 
upon  the  sidewalk  upon  the  Friday  and  Saturday  before  the 
accident  which  occurred  on  Sunday,  then  the  city  is  not 
guilty  of  negligence."  The  court  refused  to  charge  this 
request,  but  did  charge  that  it  was  for  the  jury  to  determine 
whether  reasonable  time  had  elapsed  in  which  notice  should 
be  taken.  To  this  refusal  defendant's  counsel  excepted. 
This  exception  presents  no  error. 


SHOOK  V.  CITY  OF  COHOES.  679 

Opinion  of  the  Court,  by  Earl,  J. 

It  must  be  assumed  that  this  earth  was  wrongfully  placed 
upon  the  sidewalk.  It  is  true  that  if  there  was  any  necessity 
for  placing  it  there,  temporarily  in  order  to  enable  the  ad- 
joining owner  in  a  reasonable  manner  to  construct  his  fence, 
then  it  was  justifiable.  Callanan  v.  Oilman,  107  N.  Y.  860; 
12  N.  Y.  State  Rep.  21.  But  in  order  to  justify  this  ob- 
struction, if  the  adjoining  owner  had  been  sued,  it  would 
have  been  incumbent  upon  him  to  show  that  it  was  necessary 
and  reasonable  under  the  circumstances.  Here  there  was 
no  proof  of  any  necessity,  whatever,  for  the  deposit  of  this 
earth  upon  the  sidewalk.  For  aught  that  appears  there  was 
abundant  room  upon  the  land  of  the  owner  for  the  deposit 
of  this  earth,  and  it  is  reasonable  to  suppose  that  there  was. 
Prima  facie  its  deposit  upon  the  sidewalk  was  unauthorized, 
and  hence  it  must  be  assumed  for  the  purposes  of  this  case 
that  it  was  wrongfully  deposited  there.  There  isuncc^tra- 
dieted  evidence  on  the  part  of  the  plaintiff  that  during  the 
time  of  the  excavation  of  this  earth  and  at  the  time  .i  its. 
deposit  upon  the  sidewalk  the  defendant's  superintendent 
of  streets  was  present  and  saw  what  was  being  done.  If  that 
evidence  was  believed  itshowed  actual  notice  of  this  wrong- 
ful deposit  of  the  earth  upon  the  sidewalk  to  the  defendant, 
and  it  at  once  became  its  duty  to  arrest  further  deposit,  and 
I'emove  what  had  been  placed  there.  Hence  there  was  a 
fair  question  for  the  jury  to  determine  whether  there  was 
any  negligence  chargeable  to  the  defendant  in  permitting 
this  earth  thns  wrongfully  deposited  upon  the  sidewalk,  to 
remain  there,  and  the  trial  judge  could  not  properly  have 
chai-ged  as  requested. 

The  judgment  should  be  affirmedf  with  costr 

All  oonciir. 
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Opinion  of  the  Comt,  by  Danfobth,  J. 


jAKBe  BjiiAOK,  Respondent,  v.  Thb  Brooklyn  City  B.  R. 

Co.,  Appellant. 

C<Aui  of  Appeals,  Fdmuary  7,  1888. 

1.  NegUgence,    Question  for  jury, — A  proposition,  depending  upon  oon- 

flicting  evidence,  is  a  question  of  a  fact,  and,  when  properly  sub- 
mitted to  the  Jury,  the  oourt  of  appeals  is  bound  by  their  opinion, 

2.  Same,    Shibmiesian. — ^Where  two  propositions  are  submitted  to  the 

jury,  the  one  properly,  the  other,  improperly,  not  having  any  fact 
for  its  support,  and  the  oourt  of  appeals  cannot  tell  on  which  alter, 
native  of  the  charge  the  jury  founded  their  verdict,  it  cannot  be 
supported. 
8.  Same,  Duty  of  company, — It  is  the  duty  of  a  street  railroad  com- 
I>any,  in  the  exercise  of  its  franchise,  to  ofter  the  intending  pa» 
sengers  a  reasonable  opportunity  safely  to  board  its  oars. 

Appeal  from  a  judgment  of  the  general  judgment  of  the 
supreme  court,  affirming  a  judgment  entered  upon  a  vei^ 
diet)  and  affirming  an  order  denying  a  motion  for  a  new 
trial. 

Samuel  D.  Morris^  for  appellant. 

M  B,  ConverSj  for  respondent. 

Danfo&th,  J. — The  defendant  was  incorporated  for  the 
business  of  owning  and  operating  horse  cars  for  the  carriage 
of  passengers  for  hire.  The  plaintiff  alleges  that  while 
lawfully  attempting  as  an  intending  passenger  to  get  upon 
one  of  the  defendant's  "  down  cars,"  and  actually  being  on 
one  of  the  steps  of  its  platfrom,  he  was  thrown  from  it  to- 
ward the  street,  and  in  that  way  and  by  collision  with 
another  or  ^^  up  oar,"  of  the  defendant,  moving  in  the  oppo- 
site direction,  was  severely  injured.  Concerning  these 
alleged  facts  there  is  no  doubt. 
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Opinion  of  the  Court,  by  Dai^fortb,  J. 

The  defendant  by  its  answer  and  evidence  raises  two 
questions : 

First  Whether  the  negligence  of  its  servant  caused  the 
injury. 

Seconds  Whether  the  plaintiff  contributed  to  it.  It  ap^ 
pears  that  the  plaintiff  in  due  season  signaled  the  approach- 
ing or  **  down  car  "  and  it  stopped  ;  that  as  he  was  getting 
on  board,  having  one  foot  on  the  lower  step,  the  car,  on  sig- 
nal of  the  conductor,  was  suddenly  started.  His  further 
ascent  was  thus  interrupted  and  by  the  rapid  motion  of  the 
car  he  lost  his  foothold  and  was  thrown  off.  He  shows  that 
the  platform  was  crowded,  and  that  by  reason  of  the  sudden 
shock  he  was  unable  to  reach  it  with  either  fok)t  or  get  hold 
of  the  hand-rail.  Whether  by  either  of  these  circumstances — 
the  condition  of  the  platform,  his  omission  to  take  the  rail, 
or  enter  upon  the  platform,  he  was  in  fault  or  acted  negli- 
gently, was  submitted  to  the  jury  and,  as  their  verdict  shows, 
was  answered  in  his  favor*  The  proposition  depended  upon 
conflicting  evidence  and  was  therefore  a  question  of  fact,  as 
was  also  the  other,  viz. :  The  negligence  of  the  defendant's 
servant  on  that  car,  and  by  the  opinion  of  the  jury  this  court 
is  bound.  Clark  p.  Eighth  Ave.  R.  R.  Co.,  86  N.  Y,  186  ; 
Hayes  v.  Forty-second  Street  R.  R.  Co.,  97  id.  259. 

It  was  undoubtedly  the  duty  of  the  defendant,  in  the  ex- 
ercise of  its  franchise  to  offer  to  intending  passengers  a 
reasonable  opportunity  safely  to  board  their  cars.  The 
charge  did  not  go  further  and  the  evidence  warranted  a 
conclusion  that  such  care  was  not  exercised  toward  the 
plaintiff  and  that  the  plaintiff  himself  was  not  in  fault. 
The  trial  judge,  however,  called  the  attention  of  the  jury  to 
the  plaintiff's  allegation  in  relation  to  the  conduct  of  the 
servants  in  charge  of  the  "  up  car,"  and  refused  to  charge 
as  requested  by  defendant's  counsel  "  that  negligence  could 
not  be  predicated  on  anything  the  driver  of  that  car  did  or 
omitted  to  do." 

Upon   this  refusal  the    appellant    alleges  error       The 
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learned  judge  said :  ^^  As  to  the  up  car,  the  only  allegation 
of  negligence  concerning  the  management  of  that  vehicle 
is  that  the  driver  did  not  percieve,  when  he  ought  to  have 
perceived  the  plaintiff  falling  from  the  car  that  was  com- 
ing down/'  and  then  said ;  '^If  the- driver  fulfilled  the  duty 
which  was  incumbent  upon  him  to  keep  a  vigilant  watch 
on  his  team  and  of  the  road  ahead  so  as  avoid  injuring 
any  one,  he  performed  his  whole  duty,"  adding :  ^^  The 
driver,  himself,  tells  you  that  he  was  looking  straight 
ahead  at  his  team ;  it  is  for  you  to  say  whether,  under  the 
circumstances,  if  the  driver  of  the  up  car  was  doing  that, 
that  he  did  not  do  his  whole  duty.*' 

We  find  no  evidence  as  to  the  conduct  of  this  driver 
which  would  permit  any  other  conclusion  so  far  as  his  duly 
to  the  plaintiff  is  concerned.  There  is,  indeed,  testimony 
that  his  way  being  blocked  by  a  coach  intruding  upon  the 
track,  the  driver  of  the  up  car  was  speaking  to  or  chaffing 
with  its  master  at  the  very  moment  of  or  just  before  the 
accident,  but  we  find  no  connection  between  that  circum- 
stance and  the  plaintiff's  injuries.  It  does  not  appear  to 
have  affected  his  management  of  the  car,  nor  that  the 
management  was  in  any  respect  other,  than  the  circum- 
stances in  which  he  was  placed  required.  The  complaint, 
however,  alleged  negligence  in  the  management  of  the 
down  car.  Both  charges  were  submitted  to  the  jury,  the 
last,  as  we  have  said,  properly ;  the  other,  in  respect  to  the 
*'  up  car,"  we  think  improperly,  it  having  no  fact  for  its 
support ;  and  as  we  cannot  tell  on  which  alternative  of  the 
charge  the  jury  founded  their  verdict,  we  are  of  opinion  it 
cannot  be  supported. 

The  judgment,  therefore,  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 


^ 
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Geobob  W.  YABiANy  Respondent,  v.  Robert  A.  Johnson, 

Appellant* 

Cfowrt  of  Appeals,  February  10,  1888. 
Affirming  same  case,  88  Hun,  642,  Mem. 

1.  Appeal.    Finding. — The  finding  of  the  triai  judge  on  a  question  of 

fact  upon  the  evidence,  confirmed  by  the  general  term,  conolndes 
the  court  of  appeals. 

2.  Same.    Dtfensenot  sei  up. — ^The  appellant  cannot  succeed,  on  appeal, 

upon  a  defence  not  set  up  in  his  answer,  and  not  even  alluded  to 
in  any  way  at  the  trial. 
8.  ConhrcicL  Waicer. — Where,  in  an  action  on  a  building  contract,  the 
refusal  to  pay  by  the  owner,  when  the  demand  was  made  by  the 
builders  upon  him  for  payment  before  the  commencement  of  the 
action,  was  not  put  upon  the  ground  that  any  dispute  should  first 
be  settled  by  the  architect  or  by  the  arbitrators,  such  defense 
uinnot  prevail. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  entered  at  special 
terra. 

H.  Cowntryman^  for  appellant. 

Ralph,  E.  Prime,  for  respondent. 

Eabl,  J. — In  July,  1884,  the  plaintiff,  a  builder,  entered 
into  a  written  contract  ^ith  the  defendant  to  build  for  him 
a  barn  for  the  price  of  $2,000.  The  contract  provided  for 
extra  work  to  be  performed  by  the  plaintiff  for  a  fair  and 
reasonable  valuation,  and  further  contained  this  clause: 
'*  Should  any  dispute  arise  respecting  the  true  construction 
or  meaning  of  the  drawings  or  specifications,  the  same  shall 
be  decided  by  Henry  O.  Avery,  architect,  and  his  decision 
shall  be  final  and  conclusive ;  but  should  any  dispute  arise 
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respeoting  the  true  value  of  the  extra  work,  or  of  the  works 
omitted,  the  same  shall  be  valued  by  two  competent  per- 
sons, one  employed  by  the  owner,  and  the  other  by  the  con- 
tractor, and  those  two  shall  have  power  to  name  an  umpu*e, 
whose  deeision  shall  be  binding  on  all  parties/'  After  the 
plaintiff  claimed  that  he  had  performed  the  contract  on  his 
part,  he  demanded  of  the  defendant  the  balance  due  him 
therefor  and  for  the  extra  work,  and  payment  having  been 
refused  he  brought  this  action  to  recover  such  balance. 

In  his  complaint  the  plaintiff  alleged  that  he  entered  into 
the  contract  to  construct  the  barn  ;  that  the  defendant 
agreed  to  pay  him  therefor  the  sum  of  $2,000 ;  that  he  had 
fully  performed  his  contract  and  that  the  defendant  had  not 
paid  him  in  full  therefor,  but  that  there  remained  due  and 
unpaid  to  him  upon  the  contract  $800,  with  interest.  He  also 
alleged  that  he  had  performed  certain  extra  work  for  which 
there  was  also  due  him  the  sum  of  $392,88,  and  interest; 
and  he  demanded  judgment  for  the  two  sums.  In  Iiis 
answer,  the  defendant  admitted  the  making  of  the  contract, 
the  demand  of  payment,  the  performance  by  plaintiff  of 
certain  work  and  the  furnishing  of  certain  materials  not  in- 
Dluded  in  the  contract ;  and  he  denied  every  other  allegation 
contained  in  the  complaint.  As  a  separate  and  distinct  de- 
fense and  as  a  counterclaim,  he  alleged  that  the  plaintiff 
had  failed  to  perform  the  contract  on  his  part ;  that  the 
work  was  done  in  a  defective  and  unworkmanlike  manner, 
with  unsuitable  materials ;  that  the  work  and  the  materials 
were  not  such  as  were  called  for  or  required  by  the  terms  of 
the  contract ;  that  some  of  the  work  and  materials  called 
for  by  the  contract  were  not  furnished  at  all,  and  that  he 
had  been  put  to  expense  and  trouble  in  supplying  the  de- 
fective work  and  materials  and  would  be  compelled  to  ex- 
pend further  sums  in  the  same  way  to  the  extent  of  $450 
in  all;  that  the  plaintiff  had  failed  to  complete  the  work 
within  the  time  specified  in  the  contract,  on  which  account 
the  defendant  had  also  suffered  damages.    And  he  demanded 
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a  dismissal  of  the  complaint  and  jadgment  for  the  sum  of 
$1,950,  against  plaintiff,  besides  interest  aiid  costs. 

Upon  the  evidence  it  was  a  question  of  fact  whether  the 
plaintiff  had  fully  performed  the  contract  on  his  part,  and 
the  finding  of  the  trial  judge  that  he  had  fully  performed  it, 
confirmed  by  the  genei-al  term,  concludes  us.  We  are,  also, 
concluded  by  the  finding  of  the  judge  as  to  the  extra  work 
and  the  value  thereof. 

The  main  reliance  of  the  defendant  upon  this  appeal  is 
based  upon  the  clause  in  the  contract  above  set'  out.  But 
we  are  of  opinion  that  that  clause  furnished  him  no  defense. 

The  decision  of  the  architect  was  not  to  be  invoked,  un- 
less a  dispute  should  arise,  '^  respecting  the  true  construc- 
tion or  meaning  of  the  drawings  or  specifications,"  and  the 
plaintiff  was  not  obliged  to  submit  to  such  decision,  nnlesa 
there  was  such  dispute.  There  is  no  allegation  in  the  answer 
that  there  was  such  dispute  or  that  the  plaintiff  had  failed 
or  refused  to  submit  any  dispute  to  the  architect,  and,  there- 
fore, the  defendant  cannot  invoke  that  clause  in  the  contract 
for  a  reversal  of  this  judgment.  He  cannot  succeed  upon 
this  appeal  upon  a  defense  not  set  up  in  his  answer,  and  not 
even  alluded  to  in  any  way  at  the  trial. 

These  observations  apply  with  equal  force  to  the  other 
clause  of  the  contract  providing  for  the  valuation  of  extra 
work,  in  the  case  of  dispute,  by  arbitrators.  There  is  no 
allegation  in  the  answer  that  there  was  such  dispute  or  that 
the  plaintiff  refused  to  submit  any  such  dispute  to  arbitra- 
tion, or  that  the  defendant  ever  offered  to  submit  the  dispute 
to  arbitration,  and  there  was  no  proof  of  any  refusal  on  the 
part  of  the  plaintiff,  or  any  offer  or  request  on  the  part  of 
the  defendant  to  submit  the  valuation  of  the  extra  work  to 
arbitration.  The  refusal  to  pay  the  plaintiff,  when  the 
demand  was  made  by  him  for  payment  before  the  commence- 
ment of  the  action,  was  not  put  upon  the  ground  that  any 
dispute  should  first  be  settled  by  the  architect  or  by  arbitra- 
tors, and  the  defense  cannot  now  prevail.  Sinclair  v.  Tall- 
madge,  85  Barb.  602 ;  Smith  v.  Alker,  102  N.  Y.  87. 
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A  careful  examination  of  the  whole  case  leads  us  to  the 
conclusion  that  no  legal  error  was  committed  upon  the 
trial,  and  that  the  judgment  is  just  and  should  be  afi&rmed, 
with  costs. 

All  concur. 


The  Pboplb  of  the  State  of  New  Tobk,  Respondent, 
V.  Robert  Van  Brunt,  Appellant. 

CwkH  of  Appeala,  February  28,  1888. 
Affirming  same  case,  11  N.  Y.  St.  Bep.  59. 

1.  (himinal  law.  Appeal. — ^Where  an  appeal  to  the  Supreme  Court  was 
taken  before  the  amendment  of  1887  to  section  528  of  the  Code  of 
Criminal  Procedure,  but  the  appeal  to  the  court  of  appeals,  after 
its  enactment,  the  latter  court  will  construe  the  terms  of  the 
amendment  distributiyely,  and  will  not  deny  to  the  prisoner  the 
review  upon  the  facts,  which  he  seeks,  by  any  nice  or  critical  con^ 
struction  of  the  amendment. 

8.  Same.  Deliberation. — ^The  facts  and  circumstances  of  this  case  were 
held  sufficient  by  the  court  of  appeals  to  establish  reflection  and 
deliberation  in  the  commission  of  the  homicide. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  upon  conviction  of  the 
defendant,  at  the  oyer  and  terminer,  of  the  crime  of  murder 
in  the  first  degree. 

L.  W.  Thayer^  for  appellant. 

E.  M.  BardetU  for  respondents* 

Finch,  J. — ^The  defense  of  the  prisoner  was  confined 
solely  to  the  degree  of  his  crime.  The  killing  was  con- 
ceded, and  no  attempt  was  made  to  justify  or  excuse  it,  but 
the  whole  contest  at  the  trial  turned  upon  the  inquiry 
whether  the  act  was  deliberate  or  a  sudden  and  unrefiect- 
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ing  outbreak  of  passion.  Evidence  was  given  tending  to 
show  that  the  defendant  was  subject  to  severe  headaches, 
and  fits  resembling  the  known  effects  of  epilepsy,  and  that 
he  had  Snade  one  or  two  attempts  at  suicide,  but  no  claim 
or  defense  of  insanity  was  interposed.  These  circumstances 
were  relied  on  to  make  more  probable  the  piisoner's  testi- 
mony that  he  fired  the  shot  which  took  the  life  of  William 
Roy  without  forethought  and  upon  an  instantaneous  im- 
pulse. The  jury,  however,  were  so  satisfied  that  the  act 
was  characterized  by  some  degree  of  deliberation  as  to  have 
disbelieved  his  statement  to  the  contrary ;  and  they  ren- 
dered a  verdict  of  murder  in  the  first  degree  which  the* 
general  term  have  affirmed. 

The  prisoner  asks  us  to  review  the  facts  under  the  law  of 
1887,  amending  section  628  of  the  Code  of  Criminal  Pro- 
cedure, and  to  determine  upon  such  review  whether  the 
verdict  shall  stand.  The  prosecutor  insists  that  the  amend- 
ment, by  its  terms,  has  no  application  to  this  appeal,  and 
relies  upon  its  provisions  that  *'  the  amendments  herein 
shall  not  affect  any  appeal  taken  to  or  pending  in  the  su- 
preme court  or  court  of  appeals  at  the  time  this  act  shall 
become  a  law."  The  appeal  to  the  supreme  court  was 
taken  before  the  amendment,  but  that  to  this  court  after 
its  enactment.  It  is  possible  to  construe  the  terms  of  the 
amendment  distributively,  and  we  think  we  ought  to  do  so 
and  not  deny  to  the  prisoner  the  review  upon  the  facts 
which  he  seeks  by  any  nice  or  critical  construction  of  the 
amendment.  Nevertheless,  after  having  read  carefully  the 
whole  of  the  evidence  given  upon  the  trial,  we  have  reached 
the  same  conclusion  upon  the  question  of  deliberation 
which  prevailed  with  the  jury. 

The  prisoner's  jealousy  of  the  deceased  was  no  new  or 
sudden  emotion.  It  had  for  weeks  occupied  his  thoughts 
and  filled  him  with  hatred  for  the  half-brother  whose  death 
he  finally  effected.  It  had  broken  his  sleep  and  made  him 
unhappy  and  miserable  according  to  his  own  account.     His 


588  PEOPLE  V.  VAN  BRUNT. 

Opinion  of  the  Court,  by  Fikch,  J. 

I'  ■  ■  ■  '■ '  .,  ■  » 

imagined  injury  took  two  fonns.  He  believed  that  the  de- 
ceased waa  using  his  influence  as  a  brother  to  induce  his 
sister,  to  whom  the  prisoner  was  engaged,  to  break  that 
engagement  and  retreat  from  the  promised  marriage^  and 
was  continually  preventing  by  his  presence  the  personal 
interviews  which  the  defendant  sought  with  Eva.  The 
other  and  more  remarkable  suspicion  was  that  Roy  was 
pursuing  his  half-sister  as  a  lover  and  with  her  knowledge, 
for  he  says  that  she  admitted  to  him  that  she  had  become 
satisfied  that  such  was  the  fact.  She  was  recalled  by 
the  prosecution  after  the  prisoner  had  testified  in  his  own 
behalf,  and  denying  the  truth  of  some  of  his  statements, 
was  silent  as  to  this.  The  anger  and  resentment  thus  born 
and  fostered  evidently  gained  the  mastery  of  a  suspicions 
and  unbalanced  mind.  It  produced,  as  we  are  told  by  his 
own  declarations  to  others,  a  warning  given  by  him  to  the 
deceased  that  his  interference  was  dangerous,  and  led,  not 
unnaturally  to  the  events  of  the  fatal  night.  Using  a  pis- 
tol, threatening  to  shoot  an  intruder  upon  his  courtship, 
were  things  not  unfamiliar  to  his  thoughts,  for  Eva  testi- 
fied to  such  a  threat  against  her  own  father,  and  another 
against  a  chance  visitx)r. 

On  the  night  of  the  murder  the  prisoner  had  gone  up- 
stairs to  his  room,  while  Eva  and  Will  had  passed  into  the 
sitting-room.  He  had  acquired  the  bad  and  evil  habit  of 
carrying  about  with  him,  at  least  in  the  evenings,  a  loaded 
pistol.  He  had  produced  it  when  he  asked  Eva  to  marry 
him  and  indulged  in  some  wild  talk  that  they  would  have 
to  live  together  or  die  together,  and  that  he  would  shoot  her 
if  she  did  not  consent  to  marry  him. 

Evidently  here  was  a  man,  perhaps  not  wholly  meaning 
all  that  he  said,  but  quite  too  fond  of  thinking  and  talking 
about  shooting,  and  liable  to  underrate  the  enormity  of  the 
offense.  His  habit  was  to  leave  his  revolver  in  the  day- 
time on  the  secretary  or  in  the  pocket  of  his  overcoat  hang- 
ing in  his  room,  but  to  put  it  in  his  hip-pocket  as  a  rule, 
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when  he  went  out  at  night.  He  says  he  did  so  on  that 
night,  but  when  he  came  in  and  undressed  for  bed  it  would 
be  quit«  natural  for  him  to  take  out  the  pistol  and  put  it 
one  side  as  no  longer  needed  to  avoid  the  danger  of  drop- 
ping it  from  his  pocket  or  exploding  it  by  careless  or 
thoughtless  handling  of  his  clothing. 

He  declares  that  when  he  reached  his  room  he  undressed 
and  went  to  bed  and  fell  asleep.  As  his  custom  was  to 
leave  his  revolver  in  his  room  through  the  day,  it  would 
naturally  be  also  his  custom  to  take  it  out  of  his  hip  pocket 
and  lay  it  aside  as  he  prepared  for  bed.  Fred  Roy,  who 
was  his  room-mate  and  slept  with  him,  says  that  was  his 
habit.  He  further  testifies  that  the  prisoner  did  not  come 
to  bed,  but  he  depends  partly  upon  inference,  and  may  be 
mistaken.  The  prisoner  says  he  was  awakened,  and  heard 
whispering  downstairs,  and,  without  knowing  who  it  was, 
got  up  and  put  on  his  socks  and  pantaloons  and  began  an 
endeavor  to  ascertain  what  was  going  on.  He  listened  first 
at  a  stovepipe  hole,  and,  unable  to  hear,  stole  silently  in  his 
stocking  feet  down  the  stairs.  Eva  saw  him  and  describes 
him  as  peeking  from  the  foot  of  the  stairs.  He  tells  us  that 
he  knocked  down  something  which  made  a  noise,  and  since 
they  would  know  from  the  sound  that  some  one  was  com- 
ing he  went  back  to  his  room.  Eva  heard  him  go  back  to  * 
his  room  after  she  had  seen  him  looking  at  them  from  the 
stairway.  His  suspicions  had  been  verified.  The  pei-sons 
he  saw  were  Eva  and  her  half-brother,  and  she  sitting  near 
him  in  her  night  dress.  He  did  not  know  that  she  had 
innocently  put  it  on  over  her  ordinary  clothing,  and  to  his 
jealous  suspicions  and  hot  temper  we  can  imagine  the  e£Fect 
of  the  discovery.  Why  did  he  go  back  to  his  room  ?  If 
*^  fired  with  jealousy ,''  as  he  says,  and  acting  from  impulse 
and  without  reflection,  why  did  he  not  burst  out  upon  them 
at  the  first  view  of  what  seemed  to  him  the  situation? 
The  inference  that  he  went  back  to  get  his  revolver  appears 
to  us  very  strong.     In  describing  the  events  of  the  night  to 
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the  witness  Davis  he  said  ^'  he  mistrusted  it  was  young  Roy- 
talking  with  Eva  and  he  took  his  revolver  in  his  hand  and 
started  downstairs."  Eva  describes  him  as  peeking  out  at 
them  twice  before  he  made  his  appearance.  After  having 
gone  back  to  his  room  he  came  down  again  and  walked 
into  the  sitting-room  and  stopped  in  front  of  the  pair.  He 
describes  what  he  saw  or  believed  that  he  saw.  There  was 
the  girl  who  had  promised  to  be  his  wife  sitting  by  the  sew- 
ing machine  in  her  night  dress,  and  her  half-brother,  sus- 
pected of  being  her  lover,  sitting  near  with  his  arm  about 
her  shoulders. 

To  the  jealous  and  angry  temper  of  the  prisoner  the  sight 
was  calculated  to  evoke  a  burst  of  passion,  unless  controlled 
by  reflection  and  restrained  for  the  accomplishment  of  a 
fui*ther  purpose.  The  passionate  outbreak  did  not  come. 
Where  he  stood,  the  eyes  of  Eva  and  Will  were  upon  him. 
The  latter  was  strong  and  athletic  and  not  likely  to  be  shot 
down  without  resistance  if  he  saw  the  weapon  in  advance. 
Standing  there  the  prisoner  utters  only  this  remonstrance : 
"  Eva,  I  thought  your  ma  wanted  you  to  go  to  bed  some 
time  ago ;  now  you  are  sitting  up  here  at  this  time  in  the 
morning."  Eva  answered  that  her  mother  had  allowed  her 
to  come  out  and  talk  with  Will  because  he  was  going  on 
the  midnight  train.  In  this  quiet  and  almost  timid  remon- 
strance there  is  no  trace  of  sudden  passion,  unless  covered 
and  concealed  for  an  ulterior  purpose.  He  spoke  to  the  girl 
after  having  simply  expressed  his  surprise  to  the  man  that 
he  had  not  gone  on  the  midnight  train.  Then  he  passes 
around  Will  in  a  half-circle  and  takes  a  position  which 
brings  him  no  longer  in  front  of,  but  at  the  side  of  each ;  a 
position  behind  the  sewing  machine  and  a  stand  near  it,  in 
which  a  pistol  could  be  drawn  and  aimed  with  a  safety  from 
observation  and  interference,  which  while  standing  in  front 
could  not  be  obtained.  Eva  asks  Will  where  he  is  going. 
He  replies,  lean  over  and  I  will  tell  you.  As  their  heads 
approach  and  their  attention  is  diverted,  the  prisoner  sees 
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his  opportunity,  and  reaching  his  revolver  across  the  sewing 
machine  and  quite  near  to  his  victim's  head,  shoots  him 
through  the  temple.  Describing  the  scene  afterwards,  he 
says  ^^  I  shot  to  kill."  The  remarkable  thing  about  his  asser- 
tion of  a  sudden  impulse  prompting  to  the  murderous  act  is 
this :  that  when  such  impulse  would  have  been  natural  and 
might  have  been  expected,  it  did  not  come ;  and  when  the 
moment  for  such  impulse  had  passed  and 'no  new  event  suf- 
ficient to  provoke  it  had  occurred,  it  made  its  tardy  appear^ 
auce.  His  change  of  position,  as  the  general  term  suggests, 
was  quite  significant.  He  was  asked  to  explain  it,  and 
give  his  reason  for  the  movement,  but  answered  only  that 
he  did  not  know.  Not  only  in  these  facts  was  there  time 
in  abundance  for  reflection  and  deliberation,  but  from  the 
moment  that  he  took  his  pistol  and  stepped  softly  and  tried 
to  step  silently  down  the  staii-s,  it  seems  possible  to  trace 
the  purpose  and  plan  which  unfolded  itself  in  his  move- 
ments and  ended  in  the  murder. 

*    Taking  all  the  facts  together  and  making  every  allowance 
for  the  peculiar  mental  organization  of  the  prisoner,  we  are 
yet  constrained  to  say  that  the  jury  did  not  err  in  their  ver- 
dict. 
The  judgment  should  be  affirmed. 

All  oonour. 
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LiLLA  L.  Whitb,  Respondent,  v.  Mtltok  S.  Psigb  et  al^ 

Appellants. 

Comi  qf  AjppealB,  Mbruary  28,  1888. 
Ai&rmlng  same  case,  39  Hun,  894. 

1.  JPouUea. — A  nun,  who,  on  uniting  with  a  society,  assente  to  a  regula- 

tion that  property  of  the  members  belongs  to  the  society,  does  not 
thereby,  it  seems,  make  any  transfer  effectual  even  between  the 
parties,  and  may  subsequently  bring  an  action  upon  an  existing 
claim. 

2.  Blvidence,    Secondary, — In  order  to  show  that  the  plaintiff  was  not 

the  owner  of  the  claim  sued  on,  parol  evidence  that  whatever  prop- 
erty the  members  of  her  order  had  on  Joining  the  society,  then 
belonged,  under  written  regulations,  to  the  society,  was  secondary, 
and,  under  objection,  properly  excluded. 

Appeal  from  a  judgment  of  the  general  tenn  of  the  su- 
preme court,  affirming  a  judgment  in  favor  of  the  plaintiff; 
entered  upon  the  decision  of  the  oourt. 

Louis  Marshal^  for  appellants. 

William  Q-.  Tracy ^  for  respondent. 

Daiyfobth,  J. — The  opinion  of  the  court  at  speeial  term, 
and  the  opinion  of  the  general  term  on  appeal  from  its 
decision  (39  Hun,  394),  sufficiently  justify  the  judgment 
now  before  us,  unless  the  trial  court  erred  in  rejecting, 
against  the  objection  of  the  defendant,  certain  evidence 
which,  as  the  appellant  now  contends,  would  show  that  the 
plaintiff  had  parted  with  all  her  interest  in  the  property' 
involved  in  this  action.  The  testimony  of  the  plaintiff, 
taken  before  the  trial,  shows,  among  other  things,  that  she 
was  a  uun  of  the  Roman  Catholic  church,  ^^  and  a  member 
of  the  Society  of  the  Sacred  Heart."  Upon  crossl-examina- 
tion  by  defendant's  counsel  she  said :  ^*  Everything  is  in 
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common  with  us,  nothing  belonging  to  ourselves/'  Asked : 
"  Is  there  any  condition  as  to  the  distribution  of  property- 
belonging  to  one  entering  the  sisterhood?"  The  plaintiff 
objected  as  immaterial  and  incompetent  and  she  said : 
"  Whatever  property  we  have  after  our  vows  are  taken, 
belongs  to  the  society."  She  also  stated  that  the  regulations 
in  regard  thereto  were  printed,  that  each  member  had  a 
copy,  and  that  she,  in  joining  the  society,  agreed  to  "  per- 
form all  the  regulations  laid  down  in  the  order."  The  ob- 
jection was  renewed,  *^  that  the  evidence  is  inadmissible  on 
the  ground  that  it  is  secondary,  the  regulations  being  in 
writing."  She  stated  that  she  brought  the  action  because 
"  I  thought  it  was  my  duty  to  the  society  to  which  I  be- 
longed to  do  it." 

The  testimony  indicates  only  that  so  far  as  might  be  she 
had  ceased  to  be  earthly-minded  and,  with  a  desire  to  be 
wholly  occupied  with  her  future  obligations,  was  willing  to 
devote  her  substance  to  the  interest  of  the  order  to  which 
she  belonged.  It  fails  to  prove  any  transfer  effectual  even 
between  the  parties,  and  goes  no  farther  than  to  show  a 
subjection  of  her  will,  but  no  manifestation  of  it  by  any 
legal  or  valid  form.  No  transfer  of  title  was  established,  if 
we  take  her  words  in  the  broadest  sense.  But  in  any  view 
the  objection  that  better  evidence  existed  as  to  what  she 
had  really  done,  was  a  good  one,  and  the  trial  judge  com- 
mitted no  error  in  sustaining  it.  The  plaintiffs  cause  of 
action  was  meritorious,  her  resort  to  a  court  of  equity  neces- 
sary ;  the  points  made  against  her  recovery  are,  in  view  of 
the  consideration  already  given  to  them  by  the  court  of 
original  jurisdiction  and  by  the  general  terra,  invalid,  and 
suggest  no  reason  for  a  continuance  of  the  litigation. 


The    judgment    appealed    from   should,    therefore,    be 
affirmed. 

All  concur,  except  Rttgeb,  Ch.  J.,  not  sitting. 
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Chablbs  W.  Romeyn,  Bespondenty  v.  Daniel  E.  Sickles, 

Appellant. 

Court  of  Appeals,  February  28, 1888. 

1.  FUadmgB,  Amendment,  Pleadings  cannot  lawfully  be  amended  in 
a  material  respect  except  at  a  time  which  will  give  the  party, 
against  whom  the  amendment  is  allowed,  a  right  and  opportunity 
to  meet  by  proof  the  allegations  made  against  him. 

9.  SamR, — ^When  an  objection  has  been  properly  taken,  or  an  exception 
presents  the  question,  it  is  fatal  to  a  recovery  that  it  does  not  con- 
form in  all  material  respects  to  the  allegations  of  the  pleadings. 

8.  8aiM.  Secundum  allegata  et  probata, — It  is  a  fundamental  rule  that 
judgment  shall  be  ** secundum  allegata  et  probata"  and  departure 
from  this  rule  is  certain  to  produce  surprise,  confusion  and  injus- 
tice. 

4.  Contract.     Vftforeseen  oontmgencies, — ^Where,  in  the  course  of  carrying 

out  a  contract,  circumstances  arise  which  have  not  been  contem- 
plated by  the  parties,  and  consequently  where  no  intention  has 
been  expressed  by  them  or  can  be  inferred  from  their  acts,  the 
Inquiry  in  such  cases  always  is  what  the  parties  would  probably 
have  agreed  upon,  if  the  contingency  had  been  within  their  con- 
templation at  the  time  of  making  their  contract. 

5.  Same.    Acceptance  of  plan, — ^Where  a  contract  for  preparing  plans 

for  a  building  assumes  the  necessity  of  the  erection  of  a  building 
following  the  adoption  of  a  plan  as  the  consummation  of  the  act 
of  acceptance,  the  preference  of  plaintiff's  plans  over  others  pre* 
sented  does  not  amount  to  such  an  adoption,  as  will  charge  the 
owner  with  liability  under  the  contract. 

6.  Same. — What  circumstances  sufficient  to  repel  the  inference  that 

the  parties  supposed  the  defendant  intended  to  enter  into  an  ab- 
solute engagement  to  build  the  pr0{>osed  structure. 

Appeal  from  a  judgment  of  the  general  term  of  the  sa^ 
preme  court  of  the  city  of  New  York,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

Edward  W.  Paige^  for  appellant. 
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Therm  Q-.  Strong^  for  respondent. 

RuGBB,  Ch.  J.— The  complaint  alleges  as  the  canse  of  ac- 
tion, the  performance  of  work,  labor  and  services  by  the 
plaintiJBF  as  an  architect  in  preparing  plans  for  a  proposed 
building  for  the  defendant,  at  his  request  and  a  promise  by 
the  defendant  to  pay  therefor  what  such  work  should  be 
reasonably  worth. 

The  answer  sets  up  a  special  contract,  under  which  it 
was  alleged  such  work  was  performed,  and  states  that  the 
defendant  and  other  persons  were  interested  in  the  forma- 
tion of  a  club  to  erect  an  apartment-house  in  the  city  of 
New  York,  and  that  the  plaintiff  was  employed  to  draw 
plans  for  such  proposed  building  under  an  agreement  that 
if  the  club  or  association  was  organized  and  the  building 
erected,  the  architect  whose  plans  should  be  accepted  would 
be  paid  by  the  club  or  association  for  the  drawing  of  plans 
and  would  be  employed  to  superintend  the  erection  of  the 
building,  but  in  case  the  club  was  not  formed  and  the  plans 
and  specifications  were  not  adopted  then  the  plaintiff  was 
not  to  be  paid. 

Upon  proof  given  on  the  trial  the  referee,  among  other 
things,  found  that  the  defendant  authorized  the  plaintiff 
"  to  prepare  and  submit  such  plans  upon  the  understanding 
or  agreement  between  said  parties,  that  the  plaintiff  should 
prepare  and  submit  said  plans  in  competition  with  other 
architects ;  that  said  apartment-house  should  be  built  either 
by  defendant  or  by  a  club  to  be  formed  ;  that  if  plaintiff's 
plans  were  not  adopted  either  by  such  club,  if  formed,  or 
by  defendant,  if  such  club  were  not  formed,  plaintiff  should 
receive  no  pay  for  his  services;  but  if  said  plans  were 
adopted  by  said  club,  if  formed,  or  by  defendant,  if  such  club 
were  not  formed,  plaintiff  should  be  paid  for  such  services 
what  they  were  reasonably  worth ;  *'  that  the  plaintiff  sub- 
mitted plans  and  defendant  preferred  such  plans  and 
adopted  them  in  case  said  club  should  not  be  formed ;  that 
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the  prpposed  club  was  never  formed  and  the  defendant 
finally  abandoned  the  project  of  building  either  by  himself  or 
by  a  olub ;  and,  as  a  conclusion  of  law,  the  referee  held  that 
the  plaintiff  was  entitled  to  recover  what  his  services  were 
reasonably  worth. 

The  defendant  duly  excepted  to  that  part  of  the  findings 
of  fact  which  stated  that  it  was  a  part  of  the  contract  ^'  that 
said  apartment-house  should  be  built  either  by  the  defend- 
ant or  by  a  club  to  be  formed,''  and  also  to  so  much  thereof 
as  found  that  defendant  ^^  adopted  said  plans  in  case  said 
club  was  not  formed." 

A  direct  conflict  of  evidence  occurred  on  the  trial  between 
the  plaintiff  and  defendant,  as  to  the  terms  of  the  contract 
of  employment,  and  the  referee  has  found  in  favor  of  the 
defendant's  version  of  the  transaction,  but  instead  of  giving 
him  the  benefit  of  such  finding,  has  decided  the  law  upon 
a  cause  of  action  not  stated  in  the  pleadings  or  established, 
as  we  think,  by  the  evidence. 

It  is  a  fundamental  rule  that  judgment  shall  be  '*  Becun-^ 
dum  allegata  et  prohatay'*  and,  as  was  said  in  Day  v.  New 
Lots  (107  N.  Y.  148 ;  11  N.  Y.  State  Rep.  861),  any  depart- 
ure  from  that  rule  is  certain  to  produce  surprise,  confusion 
and  injustice. 

It  was  said  by  Judge  Eabl  in  Southwick  v.  First  Nat. 
Bank  of  Memphis  (61  How.  Pr.  170),  that  "  pleadings  and 
a  distinct  issue  are  essential  in  every  system  of  jurispru- 
dence, and  there  can  be  no  orderly  administration  of  justice 
without  them.  If  a  party  can  allege  one  cause  of  action 
and  then  recover  upon  another,  his  complaint  will  serve  no 
useful  purpose,  but  rather  to  ensnare  and  mislead  his  ad- 
versary," 

It  does  not  appear  that  the  theory  upon  which  this  action 
was  determined  was  mentioned  or  referred  to  upon  the 
trial,  and  its  first  appearance  occurs  in  the  opinion  of  the 
referee,  wherein  he  says,  "  it  is  true  that  upon  this  view 
the  plaintiff  recovers  upon  a  somewhat  different  cause  of 
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action  from  that  stated  in  the  complaint,'^  and  this  is  fol- 
lowed by  tbe  suggestion  that  the  pleadings  ^'may  be 
amended,  or  deemed  amended,  to  conform  to  tbe  proof/' 
This  iR  to  ignore  tbe  whole  office  of  a  pleading  and  compel 
parties  to  tiy  their  cases  in  the  dark,  informing  them  for 
the  first  time  after  the  wrong  is  irremediable  of  the  issue 
which  they  should  have  tried.  The  pleadings  were  not 
amended,  and  they  could  not  lawfully  be  amended  in  a 
material  respect  except  at  a  time  which  would  give  the 
party  against  whom  the  amendment  is  allowed  a  right  and 
opportunity  to  meet  by  proof  the  allegations  made  against 
him.  There  are  cases  which,  having  proceeded  in  disre- 
gard of  the  pleadings,  and  wherein  the  whole  case  has  been 
presented  by  both  parties  in  their  proofs  without  objection, 
in  which  an  amendment  has  been  allowed,  after  the  evi- 
dence is  closed,  to  conform  the  pleadings  to  the  proofs ;  so, 
also,  where  the  court  can  see  that  a  trial  has  been  had  upon 
the  real  issue  without  objection,  it  will  not  disturb  a  re- 
covery upon  the  ground  that  it  was  not  embraced  in  the 
pleadings;  but  when  the  objection  has  been  properly  taken, 
or  an  exception  presents  the  question,  it  is  fatal  to  a  re- 
covery that  it  does  not  conform  in  all  material  respects  to 
the  allegations  of  the  pleadings. 

We  do  not  think  that  the  evidence  warranted  the  finding 
of  the  referee,  that  the  defendant  agreed  with  the  plaintiff 
to  erect  a  building,  either  by  himself  or  through  a  club.  It 
is  very  certain  that  there  is  no  evidence  of  an  express  agree- 
ment to  that  effect,  and  so  the  general  term  states  in  its 
opinion,  although  it  held  it  might  reasonably  be  implied 
from  the  circumstances  of  the  case. 

An  elementaiy  writer  has  said  that  "  it  not  unfrequently 
happens  that  in  the  course  of  carrying  out  a  con  tract  circum- 
stances arise  which  have  not  been  contemplated  by  the  parties 
and  consequently  where  no  intention  has  been  expressed  by 
them  or  can  be  inferred  from  their  acts.  In  such  cases  the 
law  prescribes  their  respective  rights  and  liabilities  accord- 
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ing  to  the  dictates  of  justice,  that  is  of  equality,  and  accord- 
ing to  what  is  presumed  their  intention  would  have  been  had 
they  bad  those  circumstances  in  their  consideration  when 
they  made  their  contract."    Addison  on  Contracts,  22. 

The  inquiry  in  such  cases  always  is  what  the  parties  would 
probably  have  agreed  upon  if  the  contingency  had  been 
within  their  contemplation  at  the  time  of  making  their  con- 
tract. Suppose  the  plaintiff  had  then  said  to  the  defendant, 
I  am  willing  to  rely  upon  your  judgment  and  tante  in  the 
adoption  or  rejection  of  my  plans  and  to  ^ve  yon  credit 
for  their  payment  if  adopted,  but  your  plans  are  all  in  em- 
bryo, and  I  do  not  know  whether  you  will  finally  build  or 
not;  I  therefore  insist  upon  your  agreeing  absolutely  to 
build.  Can  the  court  say  that  the  defendant  would  have 
entered  into  such  an  engagement  ?    We  think  not. 

It  does  not  seem  to  us  that  the  circumstances  surround- 
ing this  transaction  bring  it  within  the  rule  stated.  Cer- 
tainly nothing  could  have  been  farther  from  the  contem- 
plation of  the  defendant  than  that  he  should  be  required  to 
pay  for  plans  which  would  prove  useless  to  him,  or  that  he 
should  be  compelled  to  proceed  with  the  erection  of  a  struct- 
ure which  he  had  never  finally  concluded  to  build,  and  it 
is  not  reasonable  to  suppose  that  the  plaintiff  believed  that 
the  defendant  absolutely  contracted  with  him  to  carry  out 
plans  which  he  always  knew  were  then  immature  and  un- 
formed. Thus  the  referee  expressly  finds  that  the  defend- 
ant's plans  were  unformed  and  immature,  and  it  was  a 
natural  supposition  under  the  circumstances  that  they 
might  never  ripen  into  an  absolute  determination  to  build 
in  the  mode  and  manner  contemplated,  and  yet  he  has  found 
that  an  absolute  covenant  to  build  might  nevertheless  bo 
implied  against  the  defendant.  .  If  this  may  be  implied  in 
favor  of  the  plaintiff  a  similar  covenant  must  have  been 
made  with  each  of  the  numerous  architects  who  submitted 
plans  for  competition,  and  thus  the  defendant  would  be 
made  liable  for  all  such  plans  although  he  had  made  with 
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each  architect  an  express  agreement  that  he  should  not 
be  liable  therefor  unless  his  plans  were  adopted. 

An  absolute  contract  to  build  was  foreign  to  the  object 
and  design  of  the  negotiations  with  the  architects,  and  was 
entirely  unnecessaiy  to  the  purpose  which  they  all  had  in 
view.  They  all  knew  that  the  acceptance  and  adoption  of 
their  plans  was  contingent,  and  that  they  were  liable  to  be 
rejected  at  the  mere  caprice  or  discretion  of  the  defendant, 
and  it  is  unreasonable  to  suppose  that  they  then  believed 
that  he  intended  to  create  a  positive  obligation  on  his  part 
to  build  in  any  event.  The  plaintiff  certainly  had  no  such 
idea,  for  he  did  not  allude  to  it  in  his  complaint,  but  planted 
himself  upon  the  theory  of  an  unconditional  employment 
by  the  defendant  to  perform  the  work  for  which  he  sought 
to  recover.  We  think  the  circumstances  of  the*  case  repel 
the  inference  that  the  parties  supposed  the  defendant  in- 
tended to  enter  into  an  absolute  engagement  to  build  the 
proposed  structure. 

We  are  also  of  the  opinion  that  the  plaintiffs  plans  were 
not  accepted  or  adopted  within  the  meaning  of  those  terms 
as  used  in  the  contract  found  by  the  referee.  They  were 
used  in  connection  with  the  idea  of  the  emplo3''meut  of  an 
architect  upon  a  competitive  trial  without  compensation  un- 
less his  plans  were  adopted.  It  cannot  be  assumed  that  the 
employer  intended  under  such  circumstances  to  pay  for  the 
plans  unless  they  were  of  value  to  him  and  were  used  in  the 
construction  of  a  building ;  and  this  view  is  strengthened  by 
the  further  provision  of  the  contract  that  in  case  they  were 
adopted  such  architect  was  thereby  employed  to  superintend 
the  erection  of  the  building.  The  contract  assumes  the 
necessity  of  the  erection  of  a  building  folio  wing  the  adoption 
of  a  plan  as  the  consummation  of  the  act  of  acceptance. 
That  the  defendant  preferred  the  plaintiffs  plans  over 
others  presented  to  him,  falls  short  of  what  is  required  to 
constitute  an  adoption  of  plans  for  the  erection  of  a  building. 
This  requires  a  determination  to  build  as  well  as  an  inspec- 
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tion  of  plans  for  building*  It  constitutes  something  more 
than  a  mere  mental  emotion,  and  in  order  to  perfect  it  de- 
mands a  resolution  to  use  those  plans  in  the  prosecution  of 
work  already  determined  upon.  The  learned  referee  had 
much  difScultj  over  this  point  but  seems  finally  to  have  con* 
eluded  that  the  defendant's  preference  amounted  to  a  quali- 
fied adoption  which  would  charge  him  with  liability  under 
the  contract.  We  do  not  think  that  this  was  the  adoption 
required  by  the  contract. 

For  the  reasons  stated,  the  judgments  of  the  general 
term  and  of  the  referee  should  be  reversed  and  a  new  trial 
ordered  with  costs  to  abide  the  eyent. 

All  concur,  except  Ain>BEW8,  J.,  not  voting. 
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ACCOUNT  STATED. 

1.  PresuynpHve. — An  account  of  sale 
of  goods,  which  consists  of  few 
items,  and  upon  which,  after  its 
receipt,  payments  have  been  made 
by  the  purchaser,  is  an  account 
stated,  and  the  Law  raises  from 
such  facts  an  implied  agreement 
to  the  correctness  of  the  account. 
An  account  thus  stated  is  not  con- 
clusive upon  either  party,  but  is 
only  presumptively  correct,  and 
may  be  impeached  for  any  error 
induced  by  fraud  or  mistake.  Sam- 
son Y.  Freedman^  128. 

2.  Accounts  rendered  monthly  for 
four  years,  and  after  examination 
retained  without  objection,  con* 
stitute  accounts  stated,  and  can 
only  be  opened  and  investigated 
upon  proof  of  fraud  or  mistake. 
Manchester  Paper  Co,  y.  ifoore, 
868. 

ADVERSE  POSSESSION. 

In  an  action  to  recover  certain  awards 
made  to  **  unknown  owners  "  for 
the  taking  of  certain  land  in  the 
city  of  New  York,  where  plaintiff 
bases  his  claim  to  the  aNnrards  on 
adverse  possession,  it  is  incum- 
bent upon  him  to  prove  thi^;  the 
land  was  *' usually  cultivated  or 
improved,"  or  that  it  was  **  pro- 
tected by  a  substantial  inclosure;" 
and  where  the  appellate  court  is 
satisfied  that  there  is  some  evi^ 
dence  from  which  the  jury  can  find 
that  both  of  the  conditions  men- 
tioned were  met  during  a  period 
of  more  than  twenty  years  preced- 
ing the  date  of  the  awards,  it  will 
affirm  a  judgment  founded  on 
plaintiff's  claim  of  adverse  posses- 
sion. Paige  y.  Waring^  168. 


AMENDMEirr. 

Judgment,  1. 
PLSADnres,  4. 


APPEAL. 

1.  Orcler  denying  new  triaL — yot 
revietodble.  An  order  den3^g  a 
motion  for  a  new  trial  made  upon 
the  minutes  of  the  judge,  on  the 
ground  that  the  verdict  was  against 
uie  weight  of  evidence  and  exces- 
sive is,  so  far  as  it  depends  upon 
the  weight  of  evidence,  not  re- 
viewable in  the  court  of  appeals. 
Bigelow  v.  Legg,  32. 

2.  Question  of /act.— Where  all  the 
issues  involved  in  the  merits  of 
the  controversy  are  the  subjects  of 
conflicting  and  contradictory  testi- 
mony, the  court  of  appeals  is  not 
authorized  to  review  the  deter- 
mination of  the  jury,  though  this 
court  might  have  arrived,  upon  the 
evidence  if  presented  as  an  origi- 
nal question,  at  a  different  con- 
clusion. WJiite  V.  Dominion 
Steamship  Co,y  41. 

8.  Reversal  upon  the  law  only, — 
Where  the  reversal  of  a  judgment 
entered  upon  the  decision  of  the 
court  is  ui)on  the  law  only,  the 
court  of  appeals  does  not  have  to 
deal  with  the  weight  of  the  evi- 
dence, but  simply  to  determine 
whether  there  was  any  evidence 
which  authorized  the  findings  of 
the  essential  facts.  N,  Y,  £  B. 
Ferry  Co.  v.  Moore,  62. 

4  Amount  of  proof, — Courts,  in 
weighing  evidence  and  reaching 
conclusions,  do  not  deal  with  pos- 
sibilities, but  with  probabilities. 
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A  mistake  may  be  made  in  reach- 
ing the  conclusion,  bat  mistakes 
cannot  be  eliminated  from  the  ad- 
ministration of  justice  by  human 
tribunals.  No  more  certainty  in 
proof  is  required  than  is  ordinarily 
practicable;  and  the  competent 
proof,  whicn  will  ordinarily  satisfy 
a  reasonable  person  should  satisfy 
a  court,  and  justify  its  judgment. 
Id, 

6.  There  is  no  rule  of  law  which  re- 
quires a  plaintiff  in  a  civil  action, 
when  a  judgment  against  the  de- 
fendant may  establish  his  guilt  of 
a  crime,  to  prove  his  case  with  the 
same  certainty  as  is  required  in 
criminal  prosecutions.  Nothing 
more  is  required  in  such  cases 
than  a  just  preponderance  of  evi- 
dence, provided  the  defendant  is 
given  the  benefit  of  the  presump- 
tion of  innocence.  Id. 

6.  Review  qf  awards. — Though, 
under  the  statute,  a  railway  com- 
pany cannot  by  appeal  obtain  a 
review,  on  the  merits  of  a  second 
award,  yet  it  is  within  the  power 
of  a  court  of  equity  to  set  aside 
any  excessive  award  obtained  by 
fraud  or  the  misconduct  of  the 
commissioners,  or  for  any  cause 
which  will  justify  the  setting  aside 
of  an  award  of  arbitrators;  and 
such  relief  can  be  obtained  on 
motion.  Matter  cfN.  F.,  L.A  W. 
R.  R.  Co.^  79. 

7.  Same. — An  order  of  the  general 
term  affirming  a  special  term 
order,  vacating  an  order  appoint- 
ing commissioners  in  condemna- 
tion proceedings,  is  appealable  to 
the  court  of  appeals,  as  it  is  final 
and  affects  a  substantial  right.  Id. 

8.  Undertaking. — ^Where  the  appel- 
lant, to  whom  leave  was  granted 
to  file  an  undertaking  on  appeal, 
mine  pro  tunc,  filed  such  under- 
taking and  mailed  notice  thereof 
to  respondent's  attorney  on  Au- 
gust 7,  1885,  a  notice  of  exception 
to  the  sureties  mailed  on  August 
27  was  properly  served  within  ten 
days,  and  appellant  failing  to 
cause  his  sureties  to  justify,  can- 
not retain  his  appeal.  Liddy  v. 
Long  Island  City^  147. 

9.  Decree  on  final  accounting. 
Laches  in  moving  to  vacate.— It 


is  within  the  discretion  of  the 
surrogate  to  refuse  to  vacate  a  de- 
cree on  final  accounting  entered 
nine  years  prior  to  the  application, 
upon  the  ground  of  laches  on  the 
part  of  the  petitioner  in  prosecut- 
ing his  remedy.  Matter  of  Deyo, 
148. 

10.  Sayne.  Conflicting  evidence. — 
The  fact  that  the  existence  of  the 
alleged  mistake  and  error  in  the 
origmal  accounting  was  deter- 
mine by  the  surrogate  against  the 
petitioner  upon  conflicting  evi- 
dence, is  conclusive  in  the  court 
of  appeals  against  the  appellant. 
Id. 

11.  Requests  to  find. — In  the  absence 
of  any  request  to  find  that  any 
settlement  or  settlements  had 
been  made,  or  anv  reference  to 
any  fact  or  facts  relating  to  either 
of  the  alleged  settlements,  the 
case  is  without  any  findings  as  to 
a  settlement  or  settlements  which 
raise  any  such  question  for  the 
consideration  of  the  court  on  ap- 
peal   Eno  V.  D^endorf,  157. 

12.  An  appeal  cannot  be  taken  to 
the  court  of  appeals  from  an  order 
of  the  general  term  of  the  supreme 
court,  affirming  a  special  term 
order,  confirming  a  report  of  the 
commissioners  of  appraisement  of 
land  to  be  taken  for  the  Niagara 
park  reservation.  Matter  <tf  Com- 
missioners,  etc.,  161. 

13.  Question  qf  fact. — Where  the 
question  is  one  solely  of  fact,  is 
decided  by  the  referee  in  favor  of 
the  defendant,  and  reviewed  by 
the  general  term  witibi  the  same 
result,  that  conclusion,  if  entirely 
possible  and  reasonable  upon  some 
views  of  the  evidence,  must  pre- 
vaU.  Third  Nat.  Bk.  v.  Comes, 
167. 

14.  Where  the  general  term  has 
affirmed  a  conviction  of  murder, 
the  only  questions  cognizable  in 
the  court  of  appeals  are  those  aris- 
ing upon  exceptions  taken  in  the 
course  of  the  proceedings.  People 
V.  Druse,  182. 

13.  Disputed  facts. — ^It  is  the  gen- 
eral rule  of  the  court  of  appeids 
to  follow  the  conclusions  of  the 
courts    below,    where    questions 
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turn  upon  dispnted  facts,  unless 
for  some  very  obvious  and  suffi- 
cient reasons.    Johnson  v.  Myers, 

2u9. 

16.  Inconsistent  findings, — A  find- 
ing of  a  referee  that  the  claimant 
performed  services  for  defendant, 
at  his  request,  as  a  domestic  in 
his  family,  is  not  inconsistent 
with  a  finding  that  her  relations 
in  his  family  were  affectionate 
and  kindly  and  like  those  of  a 
daughter.    Larkin  v.  Maxon,  215. 

17.  NOTB  ON  THE  EFFECT  OF  IN- 
CONSISTENT Findings  made  by 
THE  COUKT  OB  ReFEREE,  216  tO 

.  219. 

18.  SxirrogaU,  Findings.— The coxsrt 
of  appeals  is  concluded  by  the 
findings  of  the  surrogate,  where 
the  evidence  is  abundant  to  sus- 
tain them.    Matter  qf  Cady,  220. 

19.  Judgment  absolute. — Upon  an 
appeal  from  an  order  of  the  gen- 
eral term  reversing  a  judgment 
entered  upon  the  report  of  a  ref- 
eree, and  directing  a  new  trial, 
with  stipulation  for  judgment  ab- 
solute in  case  of  affirmance,  the 
court  of  appeals  will  examine  the 
whole  record,  for  the  purpose  of 
discovering  whether  there  are  any 
errors  committed  by  the  trial  court 
which  will  authorize  an  order  of 
reversal  by  the  general  term ;  and 
if  such  are  found,  this  court  must 
affirm  the  order  appealed  from 
and  order  judgment  absolute  for 
the  respondent.  Holcombe  v. 
Jtfunson,  228. 

20.  Reversal  on  taw.— Where  the 
decision  of  the  general  term,  in 
granting  an  order  of  reversal  of  a 
Judgment  entered  upon  the  report 
of  a  referee,  is  placed  upon  ques- 
tions of  law  alone,  the  court  of 
appeals  is  precluded  from  review- 
ing the  case  upon  the  facts,  and  is 
confined  to  the  examination  and 
decision  of  the  questions  of  law 
presented  by  the  record.    Id, 

21.  Improper  allowance.  Stipula- 
tion to  deduct. — An  item  charged 
and  allowed  to  plaintiff^s  intestate 
as  a  counterclaim,  in  a  former 
action  brought  by  defendant's  hus- 
band ai^ainst  said  intestate,  is  im- 
properly allowed  again  in  an  action 


by  his  administrator  against  de- 
fendant, and  such  improper  allow- 
ance constitutes  sufficient  error  to 
justify  a  reversal,  unless  plaintiff 
will  consent  to  deduct  such  item 
and  pay  costs  of  appeal.  Alex- 
ander V.  Sumner,  274. 

22.  Waiver.  —  A  party,  who  after 
bringing  an  appeal,  accepts  the 
benefit  of  the  judgment  api)ealed 
from,  thereby  waives  his  appeal, 
and  an  order  of  the  general  term, 
denying  a  motion  to  dismiss  the 
appeal,  to  that  court,  will  in  such 
case  be  reversed.  Alexander  v. 
Alexander,  290. 

Note  on  Waivxb  07  the  Bmozt 
OF  Appeal,  29S  to  312. 

23.  Judgment' absolute, — ^Where  the 
general  term  order  reversing  a 
judgment  entered  on  the  report  of 
a  referee,  and  directing  a  new 
trial,  is  not  erroneous,  but  a  proper 
one,  the  court  of  appeals,  though 
it  may  not  agree  with  all  the  rea- 
sons given  by  the  general  term  for 
its  oraer  of  reversal  and  award  of 
a  new  trial,  will  feel  bound  to 
affirm  such  order,  and  award  judg- 
ment absolute  against  the  plaint- 
iffs, upon  their  stipulation  on 
appeal,  notwithstanding  the  court 
can  see  that  they  might  have  been 

,  entitled  to  a  part  of  their  relief. 
Where  the  error,  which  has  justi- 
fied a  reversal,  was  merely  inci- 
dental, capable  of  accurate  correc- 
tion, the  court  has,  in  one  or  two 
instances,  modified  the  judgment 
by  correcting  the  error,  but  these 
were  cases  m  which  it  thought  a 
new  trial  ought  not  to  have  been 
awarded,  since  there  could  be  no 
recovery  for  what  had  been  er- 
roneously allowed.  Conklin  v. 
Snider,  275. 

24.  Discretion. — The  general  term 
may  possibly  have  made  an  alter- 
native order,  permitting  the  plaint- 
iffs to  limit  their  judgment  to  the 
established  relief,  and  on  their 
stipulating  so  to  do,  affirming  the 
judgment  as  modified;  but  this 
was  matter  of  discretion,  and  to 
award  a  new  trial  instead,  was  not 
error.     /(/. 

Note  on  Subdivision  1  op  §  191 
OF  THE  Code,  278  to  289. 

25.  What  reviewed. — ^An  appeal  to 
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the  court  of  appeals  from  an 
affirmance^  by  the  general  term, 
of  a  surrogate's  decree  brinss  up 
nothing  for  review  on  behaB  of  a 
party,  who  has  not  appealed  to 
the  general  term,  or  wno  has  not 
excepted  to  any  of  the  findings  or 
decisions  of  the  surrogate.  Matter 
of  Kellogg,  313. 

26.  Objection  first  raUed. — An  ob- 
jection to  a  claim  paid  by  an  exe- 
cutor that  it  was  barred  by  the 
statute  of  limitations  at  the  time 
of  payment,  if  not  taken  upon  the 
proceeding  for  the  judicial  settle- 
ment of  the  executor's  account, 
cannot  be  raised  on  appeal.    Id. 

27.  Modification, — ^The  general  term 
has  the  right  and  power,  under 
section  2.587  of  the  Code,  to  modify 
a  surrogate's  decree  on  a  judicial 
settlement  by  striking  out  an  er- 
roneous charge  and  readjusting 
the  account,  instead  of  sending  it 
back  for  a  rehearing  before  the 
surrogate.    Id, 

28.  Judgment,  Interlocutory. — ^A 
judgment  entered  at  special  term, 
which  makes  a  reference  neces- 
sary, is  not  final,  but  interlocutory. 
Kelsey  v.  Sargent,  325. 

29.  Order.— Where  an  appeal  is 
taken  to  the  general  term  from  an 
interlocutory  judgment,  and  a  mo- 
tion for  a  new  trial  is  made  at  this 
court  as  authorized  by  section 
1001  of  the  Code,  and  an  order  is 
entered  affirming  the  judgment 
and  denying  the  motion,  the  por- 
tion of  the  order  which  denies  the 
new  trial  is  reviewable  on  appeal 
to  the  court  of  appeals,  but  no 
appeal  lies  from  the  part  of  the 
order  which  affirms  the  judgment. 
Id. 

30.  Motion  to  diemiss. — Where  an 
appeal  in  such  case  is  taken  from 
the  whole  order,  a  motion  to  dis- 
miss the  whole  appeal,  and  not 
the  erroneous  part  only,  should 
be  denied,  and  the  respondent  be 
required  to  pay  costs.    Id. 

31.  Return.— The  court  of  appeals 
has  no  jurisdiction  to  compel  an 
appellant  to  attach  to  the  return 
copies  of  documents  whether  they 
are  or  are  not  part  of  the  record 
of  the  general  term;  but  if  they 


are,  for  any  reason,  a  part  of  audi 
record,  a  motion  for  tnat  purpose 
•hould  be  made  in  the  court  be- 
low.   Staiee  v.  Cromwellj  326L 

82.  Order  <^ (Affirmance. — An  appeal 
to  the  court  of  appeals  cannot  be 
taken  from  an  order  of  the  general 
term ,  affirming  a  jnd<:pnent ;  nor  is 
an  appeal  authorized  from  so  much 
of  the  order  of  affirmance  as 
affirms  the  order  denying  a  new 
trial,  where,  on  appeal  to  the  gen- 
eral term  from  a  judgment  and 
from  an  order  denying  a  new  trial, 
both  judgment  and  order  are 
affirmed.  In  such  case,  the  judg- 
ment should  be  first  entered  on 
such  order,  and  an  appeal  taken 
from  that  judgment.  Derleth  v. 
Ve  Oraff,  327. 

38.  Criminal  law. — ^The  defendant, 
on  an  appeal  from  a  conviction  by 
a  jmy  in  a  criminal  case,  is  entitled 
to  a  review  of  the  facts,  and  the 
exercise  of  the  discretionary  power 
of  the  general  term  of  the  supreme 
court.  T'There  the  general  term 
puts  it!^  reversal  in  such  case  upon 
a  question  of  law,  the  court  of 
appeals  will  not  review  the  order, 
but  will  remit  the  case  to  the  ^n- 
eral  term  to  enable  it  to  consider 
the  questions  of  ftict,  and  exercise 
its  discretion.  People  y.  Steoens, 
829. 

34.  By  d^endant.  Amount  in  con' 
troveray. — On  an  appeal  by  the  de- 
fendant, the  matter  in  controversy 
in  the  court  of  appeals  is  the 
amount  of  the  judgment  rendered 
at  general  term,  and  from  which 
the  appeal  is  taken .  If  this  judg- 
ment, excluding  costs,  is  not  less 
than  $.500,  this  court  has  jurisdic- 
tion to  review  it.  Neither  the 
limitation  of  the  amount  de- 
manded in  the  complaint,  nor  the 
method  by  which  the  referee  ascer- 
tained and  then  made  up  the  ac- 
eregate  of  dam^^es,  is  materiiu. 
OraviUe  v.  N.  Jr.  C.  S  H.  R.  B. 
B.  Co.,  331. 

35.  By  plaintiff. — Upon  an  appeal 
by  plaintiff  from  a  judgment  in 
such  an  action,  the  sum  lor  which 
the  complaint  demands  judgment 
becomes  material.    Id. 

Point  on  **  Matter  nr  Contro- 

YKRSY  "  AS  EMPLOTSD  IK  §  191  OF 

THE  Code,  332. 
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86.  Cmtody  of  children,— Where 
the  courts  below,  upon  a  view  of 
all  the  existing  facts  relating  to 
the  welfare  and  interests  of  the 
infants,  had  exercised  their  discre- 
tion in  awarding  to  the  mother 
the  custody  of  the  children,  with- 
out assigning,  to  an  Illinois  de- 
cree, awarding  to  her  the  custody, 
the  force  of  an  estoppel,  or  the 
conclusive  effect  sometimes  due  to 
a  judgment,  but  simply  regarding 
it  as  a  fact  or  circumstance  bear- 
ing upon  the  discretion  to  be  ex- 
ercised, without  dictating  or  con- 
trolling it,  the  court  of  appeals  dis- 
missed the  appeal.  People  ex  rel. 
Allen  V.  Allen,  381. 

87.  Default,  Reinstatement, — A  de- 
fault, which  has  been  reffularlv 
tjLken  in  the  court  of  appeals,  will 
not  be  opened  and  the  case  rein- 
stated, where  the  return,  upon 
which  the  case  would  have  to  be 
argued,  does  not  contain  an  excep- 
tion worthy  of  a  moment*  s  con- 
sideration. Schenek  v.  Bengler, 
885. 

88. — The  question  as  to  the  verdict 
being  excessive  cannot  be  re- 
viewed in  the  court  of  appeals. 
Id 

89.  Order  denying  new  trial. — The 
general  terms  has  the  power  to 
set  aside  a  verdict  as  contrary  to 
the  evidence  without  any  excep- 
tion, but  the  comrt  of  appeals  can 
consider  no  objection  which  is  not 
based  upon  some  exception  taken 
at  the  trial.  An  appeal  to  the 
latter  court  from  an  order  denying 
a  motion  for  a  new  trial  brings  lip 
only  questions  of  law  based  upon 
exceptions  taken  in  the  trial  court. 
Sehwinger  v.  RaymoTid,  396. 

40.  Where  the  possible  questions  of 
law  are  inextricably  involved  in, 
and  dependent  upon,  the  conclu- 
sions of  fact  found  by  the  referee 
upon  conflicting  evidence,  the 
judgment  of  the  general  term  sus- 
taining his  decision  will  be  af- 
firmed on  appeal  to  the  court  of 
appeals.  Bridge  v.  Penniman, 
444. 

41.  General  oljeetlon, — A  general 
objection  to  evidence  is  sufficient, 
where  the  grounds  of  the  objec- 
tion cannot  he  misunderstood,  and 
if  they  had  been  specifled,  the  ob- 


jection cannot  be  obviated.  Tozer 
V.  N,  T,  C,  A  ff,  R,  R.  R,  Co,, 
450. 

42.  ejection  not  raised  below. — An 
objection,  which  could  be  obviated 
if  made  in  time,  cannot  prevail 
when  taken  for  the  first  time  in 
an  appellate  court.  Wells,  Fargo 
dt  Co,,  V.  Davis  457. 

43.  Findings. — Where  there  are  no 
exceptions  to  the  findings  of  fact 
or  conclusions  of  law  contained  In 
the  record,  and  none  to  the  re- 
fusals to  find  requested  on  behalf 
of  the  appellant,  the  court  of  ap- 
peals hfl^  nothing  to  review  but 
exceptions  taken  on  the  trial. 
Pollock  V.  Morris,  468. 

44.  Findings  of  referee  conclusive. 
— Where  there  is  any  conflict  in 
the  evidence  in  regard  to  the  mat- 
ters in  issue,  the  findings  of  a 
referee  approved  by  the  general 
term  are  conclusive  upon  the  court 
of  appeals.  This  is  sufficient  to 
deprive  the  latter  court  of  juris- 
diction to  weigh  the  evidence. 
Mooney  v.  Loughlin,  405. 

45.  Reversal — An  erroneous  ruling 
upon  a  question  which  affects  the 
credibility  of  the  witness  only,  if 
his  evidence  is  wholly  immaterial 
upon  all  of  the  material  facts  in 
issue  of  the  case,  furnishes  no  valid 
reason  for  reversing  the  judpnent. 
Teets  V.  Village  of  MiddXetovin, 
472. 

46.  When  aggrieved, — ^Where  none 
of  the  appellants  will  be  benefited 
by  the  reversal  of  the  judgment 
appealed  from,  they  are  not  ag- 
grieved by  the  judgment,  cannot 
appeal  therefrom,  and  their  ap- 
peal, if  taken,  will  be  dismissed. 
Hyatt  V.  Dusenbury,  475. 

Point  on  Bight  to  Appeal,  476 
to  483. 

47.  Order  qf  reversal,— Where  the 
order  of  reversal  by  the  general 
term  does  not  specify  that  the  re- 
versal was  upon  questions  of  fact, 
its  justification  must  be  found  in 
some  error  of  law  revealed  by  the 
record.  Prosser  v.  Nat*  Bk»  qf 
Buffalo,  484. 

48.  Unding    qf  trial   court.— The 
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finding  of  the  trial  comt  does  not 

E resent  any  error  of  law  unless  it 
I  unsupported  by  any  evidence, 
or  is  against  the  evidence.  Such 
finding,  when  not  disturbed  by  the 
generai  term,  concludes  the  court 
of  appeals,- if  there  is  any  evidence 
upon  which  it  can  properly  be 
based.    Id, 

Point  on  Review  in  Coubt  of 
Appeai^s  upon  Revbbsal  on 
Questions  of  Fact,  495  to  512. 

49.  Time. — A  notice  of  an  order  and 
its  entry  is  ineffectual  to  limit  the 
time  of  appeal,  unless  it  shows  by 
indorsement  or  otherwise  the  office 
address  or  place  of  business  of  the 
attorney  serving  it.  Forstmann  v. 
8chulting,  521. 

60.  Interlocutory  Judgment — ^A  judg- 
ment, which  finally  determines 
certain  matters  in  controversy  be- 
tween the  parties  but  appoints  a 
referee  and  directs  an  accounting 
before  him,  is  an  interlocutory 
judgment,  from  which  no  appeal 
lies  to  the  court  of  appeals.  King 
V.  Barnes,  629. 

61.  Discretionary  order, — The  gen- 
eral term  has  power,  in  its  discre- 
tion, to  grant,  on  appeal  from  an 
order  remsing  it,  an  amendment 
to  a  complaint,  which  does  not 
substantially  change  the  plaintiff^s 
claim,  and  its  order  allowing  the 
amendment  is  not  appealable  to 
the  court  of  appeals.  Id. 

• 

62.  OrdtT  granting  stay, — An  order 
reversing  an  order  granting  a  stay 
of  proceedings  pending  an  appeal 
to  the  court  of  appeals,  is  in  the 
discretion  of  the  general  term,  and 
is  not  reviewable  by  the  former 
court.  Id. 

68.  Submission, — ^Wliere  two  propo- 
sitions are  submitted  to  the  jury, 
the  one  properly,  the  other,  im- 
properly, not  having  any  fact 
for  its  support,  and  the  court  of 
appeals  cannot  tell  on  which  alter- 
native of  the  charge  the  jury 
founded  their  verdict,  it  cannot  be 
supported.  Black  v.  Brooklyn 
City  R,  R.  Co.,  580. 

54.  Finding.-— The  finding  of  the 
trial  judge  on  a  question  of  fact 
upon  the  evidence,  confirmed  by 


the  general  term,  eoneludes  the 
court  of  appeals,  varian  y.  John- 
son,  683. 

65.  D^ense  not  set  up. — ^The  ap- 
pellant cannot  succeed,  on  appeal, 
upon  a  defense  not  set  up  in  his 
answer,  and  not  even  alluded  to  in 
any  way  at  the  trial.  Id, 

56.  Criminal  law,— Where  an  ap- 
peal to  the  supreme  court  was 
taken  before  the  amendment  of 
1887  to  section  528  of  the  Code  of 
Criminal  Procedure,  but  the  ap- 
peal to  the  court  of  appeals,  after 
its  enactment,  the  latter  court  will 
construe  the  terms  of  the  amend- 
ment distributively,  and  will  not 
deny  to  the  prisoner  the  review 
upon  the  facts,  which  he  seeks, 
by  any  nice  or  ciltical  construc- 
tion of  the  amendment.  People  v. 
Van  Brunt,  586. 

57.  Deliberation, — ^The  facts  and 
circumstances  of  this  case  were 
held  sufficient  by  the  court  of  ap- 
peals to  establish  reflection  and 
deliberation  in  the  commission  of 
the  homicide.  Id. 

See  Judgment,  3, 4. 


ARREST. 

1.  Fraud,' -The  evidence  presented 
to  a  judge  for  an  order  of  arrest 
under  siibdivision  1  of  section  550 
of  the  Code,  though  not  as  full 
and  satisfactory  as  may  be  desired, 
is  sufficient,  if  it  is  enough  to 
confer  jurisdiction  to  grant  the 
order,  on  review  in  the  court  of 
appeals.  The  facts  in  this  case 
were  held  sufficient  to  give  the 
judge  jurisdiction.  Fitch  .v.  Mc- 
Mahon,  289. 

2.  An  allegation  in  a  complaint  that 
the  defendant  "  wrongfully  took  ■ ' 
the  chattels  for  which  the  action 
was  brought  does  not  necessarily 
imply  a  fraudulent  taking,  and  the 
right  to  arrest  in  such  case  de- 
pends  upon  proof  of  the  extrinsic 
fact  of  fraud.  Id. 


ASSIGNMENT  FOR 
CREDITORS. 

1.  Limited  partnersMp, — ^An  assign- 
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ment  for  the  benefit  of  creditors 
made  by  the  general  partners  hi  a 
limited  partnership,  containing 
preferences,  is  void  under  the  pro- 
visions of  sections  20,  21,  of  1 
Revised  Statutes,706.  Schwartz 
V.  Soutter,  237. 

2.  Subsequent  assignment — In  such 
case,  a  subsequent  assignment 
made  in  compliance  with  section 
1  of  chap.  466,  Laws  of  1877,  and 
without  any  fraudulent  intent  in 
fact,  is  valid,  and  conveys  the  title 
to  the  property  in  case  no  rights 
of  the  iMutnership  oreditors  have 
intervened.  JcL 


BONDS  OF  INDEMNITY. 

£X£CUT0B8,  ETC.,  2. 

BROKEBS. 

1.  Waiver  qf  demand  f(yr  margin. — 
Where,  in  an  action  to  recover 
balance  of  loss  on  a  transaction, 
the  plaintiffs,  who  were  brokers, 
after  a  written  demand  for  more 
margin,  and  an  interview  with 
defendant,  claimed  that  defend- 
ant consented  that  they  might 
purchase  and  close  the  contract, 
but  the  defendant  claimed  that  he 
refused  to  assent  to  this  proposi- 
tion, and  that  he  was  given  time 
to  think  the  matter  over,  and  the 
plaintiffs,  on  the  same  day  and 
without  further  communication 
with  defendant,  closed  the  con- 
tract, and  charged  the  loss  to  the 
defendant,  it  was  a  question  for  the 
jury  to  determine  which  version 
was  the  true  one,  and,  by  finding 
in  favor  of  the  defendant,  they 
found  his  version  to  be  true ;  it 
was  a  fair  inference  from  defend- 
ant's evidence  that  the  plaintiffs 
waived  their  peremptory  demand 
for  more  margin,  and  they  had  no 
right  immediately,  and  without 
any  further  notice  to,  or  any  fur- 
ther demand  upon,  defendant,  to 
clo^e  the  contract.  Maginnis  v. 
Smythe,  28. 

2.  When  entitled  to  commissions, — 
When  a  broker,  employed  to  effect 
a  sale,  has  found  a  purchaser  will- 
ing to  take  upon  the  terms  named, 
and  of  sufficient  responsibility,  he 
has  performed  his  contract,  and  is 


entitled  to  the  eommissions  agreed 
upon.      Duc2o<  y.  Cunningham^ 

3,  Waiver, — ^Even  if  ordinarily  a 
broker  is  required  to  furnish  the 
name  of  the  purchaser  as  a  condi- 
tion precedent\o  his  right  to  claim 
commissions  on  the  sale,  the  ven- 
dor, if  he  Interposes  no  objection 
on  that  ground,  but  absolutely 
disavows  the  sale,  waives  the  right 
to  insist  upon  any  such  condition. 
Id. 


CHARGE. 

Triai.. 
Landlord  and  Tenant.  2. 


CHATTEL  MORTGAGE. 

1.  Fraud  a  question  for  the  Jury. — 
The  question  whether  the  mort- 
gagee gave  the  mortgagors  per- 
mission to  sell  the  mortgaged  pro- 
perty, on  the  denial  of  the  mort- 
^^agee,  is  properly  submitted  to  the 
jiuy,  under,  a  charge  that,  if  they 
found  that  there  was  an  afi^reement 
or  understanding  that  tne  mort- 
gagors might  seU  the  mortgaged 
property,  and  use  the  proceeds  as 
they  saw  fit,  it  invaltdated  the 
mortgage.  M.  AT.  B^k  v.  Kochy 
415. 

2.  Same. — ^Even  though  a  creditor 
does  not  known  that  the  property 
of  a  firm  is  liable  to  be  interfered 
with  by  individual  creditors  of  a 
member,  he  has  a  right  to  demand 
that  his  firm  claim  be  secured  by 
a  chattel  mortgage,  so  as  to  have 
a  preference  over  such  individual 
creditors ;  and  securing  such  a 
preference  is  not  a  fraud.    Id. 

8.  Notice  of  sales,— The  fact  that 
the  mortgagee  had  notice  of  sales 
by  the  mortgagors,  and  of  the  ap- 
propriation of  the  proceeds,  is  at 
the  most,  only  evidence  from 
which  a  previous  agreement  to 
permit  such  sales  and  appropria- 
tion might  be  inferred,  and  not  a 
ground  for  a  direction  to  the  jury 
to  find  for  the  defendant.    Id. 

NOTB  ON  EpPKCT  op  CONSENT  BY 
THE  MOBTeAOEE  TO  THE  MOBT- 
0A60B  TO  SELL  THE  HORTGAOED 

Goods,  423  to  438. 
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CIVIL  DAMAGE  ACT. 

1.  WTiencfue  sufficient  to  go  to  Jury. 
— Where  the  defendant  testifies 
that  he  kept  a  liquor  store  during 
the  time  in  question,  knew  plaint- 
ifi^s  husband  to  be  a  regular  drunk- 
ard, and  had  seen  him  in  his  place 
many  times  and  never  sober,  and 
whei-e  plaintiff  testifies  that 
she  saw  her  husband  drinking 
liquor  repeatedly,  that  she  re- 
peatedly spoke  to  defendant,  re- 
questing him  not  to  sell  her  hus- 
band liquor,  but  that  he  disre- 
garded her  requests,  and  that 
after  these  occasions  her  husband 
struck  and  otherwise  abused  her, 
and  failed  to  render  her  support 
or  contribute  to  it,  the  evidence  is 
sufficient  to  require  the  case  to  be 
submitted* to  the  jury,  and  to 
render  their  determination  of  the 
question  conclusive  upon  the  court 
of  appeals.  O'  Conner  v.  Conien^ 
96. 

KoTs  ON  THE  Civn.  Dahags  Act, 
97  to  127. 


COKFESSION  OF  JUDGMENT. 

JUDGMBin?  1,  2. 

CONSIDERATION. 

contbacts,  6. 
Husband  and  Wife,  8. 
mobtoaoes,  7. 
Patents,  1,  2. 

CONSTITUTIONAL  LAW. 

When  Judge  disqiuLlified, — A  gen- 
eral term  may  review  on  appeal  an 
order  vacating  an  ex  parte  order 
for  the  examination  of  a  person 
before  trial  upon  the  original  and 
additional  affidavits,  even  though 
the  justice  who  granted  the  ex 
parte  order  is  a  member  of  such 
general  term  and  acted  on  such 
review.  PhiUip%  v.  Germanxa 
B%  522. 

CONTRACTS. 

1.  Breach. — Under  a  contract  for 
prompt  shipment,  the  seller  is 
compelled  to  use  reasonable  dili- 
gence, and  proof  that  he  has  not 


availed  himself  of  ftiriiittng  tecili- 
ties  for  complying  with  the  con- 
tract, establishes  a  prima  facie 
case  authorizing  an  inference  of 
culpable  omission  amounting  to  a 
breach  of  the  contract.  PhillipM 
V.  Taylor,  9. 

2.  Same.  Part  delivery.  Acceptance, 
— The  purchaser,  in  such  case,  is 
not  in  duty  bound  to  reject  part 
deliveries  at  the  peril  of  being 
deemed  to  have  given  the  vendor 
an  indefinite  extension  of  time  for 
the  performance  of  his  oontract. 
Id. 

8.  Measure  qt  damages. — ^The  meas- 
ure of  damages  for  breach  of  con- 
tract on  sale  of  goods  by  the  par- 
chaser,  is  the  differences  between 
the  market  value  of  the  goods  at 
the  time  of  the  breach  of  contract, 
and  the  price  at  which  the  pur- 
chaser agreed  to  take  them.  Big- 
low  V.  Legg.  32. 

4.  Same.  Auction. — The  price  ob- 
tained, after  such  breach,  upon  a 
resale,  within  a  reasonable  time, 
although  at  auction,  Is  evidence 
of  the  market  value  of  an  article, 
and  to  be  allowed  such  weight  as 
the  circumstances  of  the  saJe  en- 
title it.  Id. 

5.  BreacJL  Proqf  qf  damages. — 
Where  parties  have  entered  into 
ah  agreement  to  continue  as  part- 
ners  for  one  year,  and  the  firm  is 
broken  up  and  dissolved  after  four 
months  by  the  act  and  fault  of  de- 
fendant, the  courts  ought  not  to  be 
too  precise  and  exacting  in  regard 
to  the  evidence  upon  which  to 
base  a  claim  for  damages  result- 
ing from  loss  of  future  profits. 
Dart  V.  Laimbe&Ty  533. 

6.  Consideration. — An  agreement 
by  a  husband  to  pay  the  nrm  debts 
on  a  purchase  by  his  wife  of  her 
partner*  8  interest,  is  made  for  the 
benefit  of  the  vendor  to  relieve 
him  from,  and  to  indemnify  him 
against,  the  firm  debts  without  any 
intention  to  secure  any  benefit  to 
the  firm  creditors;  and  as  the  sale 
is  not  made  to  the  husband,  and 
no  consideration  whatever  passed 
to  him,  the  creditors,  who  are 
strangers  to  the  agreement,  can- 
not enforce  it  against  him.  Berry 
V.  Broton,  542. 
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7.  Statute  of  frauds, — ^A  promise 
by  the  husband  to  pay  idl  the  flnu 
debts  upon  his  wife's  purchasing 
her  partner's  interest  therein,  un- 
less In  writing,  is  invalid  under  the 
statute  of  frauds,  for  the  reason 
that  he  acquires  no  interest  in, 
nor  receives  any  benefit  from,  the 
property  conveyed.  Id, 

8.  Breach  by  vendee, — Where  the 
vendee,  before  the  time  of  delivery 
fixed  by  a  contract  of  sales  of 
goods,  notifies  the  vendor  that  he 
will  not  receive  or  pay  for  them, 
and  advises  him  that  he  had  better 
stop  at  once  any  further  attempt 
to  carry  out  the  contract,  the  ven- 
dor is  justified  in  treating  the  con- 
tract as  broken  by  the  vendee  at 
that  time  and  entitled  to  bring  the 
action  immediately  for  the  breach, 
without  tendering  the  delivery  of 
the  goods,  or  awaiting  the  expira- 
tion of  the  period  of  performance 
fixed  by  the  contract;  nor  can  the 
vendee  retract  his  renunciation  of 
the  contract  after  the  vendor  had 
acted  upon  it  and  by  a  sale  of  the 
goods  to  other  parties  changed  his 
position.  WiridmuUer  v.  Pope^ 
651. 

9.  Damages. — ^The  rule  of  damages 
in  an  action  by  a  vendor  of  goods 
and  chattels,  for  a  refusal  by  the 
vendee  to  accept  and  pay  for  them, 
is  the  difference  between  the  con- 
tract price  and  the  market  value  of 
the  property  at  the  time  and  place 
of  delivery.  Id. 

10.  Refusal  to  perform. — An  abso- 
lute and  total  refusal,  never  with- 
drawn, to  manufacture  and  deliver 
machines  under  a  contract,  and  a 
notification  to  that  effect  to  the 
other  contracting  party  or  his 
agent,  is  an  ample  excuse  and 
justification  to  the  latter  for  his 
omission  to  make  further  demands 
or  serve  further  notices,  before 
bringing  an  action  for  stipulated 
damages.  Bobinson  v.  Franks 
560. 

11.  ITaivcr.— Where,  in  an  action 
on  a  building  contract,  the  refusal 
to  pay  by  the  owner,  when  the  de- 
mand was  made  by  'the  builders 
upon  him  for  payment  before  the 
commencement  of  the  action?  was 
not  put  upon  the  ground  that  any 
dispute  should  flnt  be  settled  by 


the  aichitect  or  by  the  arbitrators, 
such  defence  cannot  prevail.  Va- 
rian  v.  Johnson,    SSls. 

12.  Unforeseen  contingencies.  — 
Where,  in  the  course  of  carrying 
out  a  contract,  circumstances  arise 
which  have  not  been  contemplated 
by  the  parties,  and  consequently 
where  no  intention  has  been  ex- 
pressed hj  them  or  can  be  inferred 
from  their  acts,  the  inquiry  in 
such  cases  always  is,  what  the 
parties  would  probably  have 
agreed  upon,  if  the  contingency 
had  been  within  their  contempla- 
tion at  the  time  of  making  their 
contract.    Bomej/n  v.  Sickles^  594. 

13.  Acceptance  qf  plan, — Where  a 
contract  for  preparing  plans  for  a 
building  assumes  tBe  necessity  of 
the  erection  of  a  building  follow- 
ing the  adoption  of  a  plan  as  the 
consmnmation  of  the  act  of  ac- 
ceptance, the  preference  of  plaint- 
iff^B  plans  over  others  presented 
does  not  amount  to  such  an  adop- 
tion, as  will  charge  the  owner 
with  liability  under  the  contract. 
Id. 

14.  What  circumstances  sufficient 
to  repel  the  inference  that  the 
parties  supposed  the  defendant 
intented  to  enter  into  an  absolute 
engagement  to  build  the  proposed 
structure.    Id. 

See  Equity. 

Husband  and  Wife,  2. 
Patents,  1,  2. 


CONVERSION. 

Sale  of  property.— Where  a  firm,  of 
which  plaintiff  was  a  member, 
erected  a  certain  trestle-work  for 
the  unloading  and  distribution  of 
coal,  under  an  agreement  with  the 
defendant,  but  on  the  condition 
that  the  materials  used  in  the 
construction  were  to  remain  at  all 
times-  the  personal  property  of 
such  firm,  and  the  defendant 
thereafter  wrongfully  took  posses- 
sion of  the  materials  and  trestle- 
work  and  converted  'them  to  its 
own  use,  the  plaintiff,  to  whom 
his  partners  had  conveved  their 
interest  in  the  material  used  in 
the  trestle-work,  can,  after  de- 
mand, maintain  an  action  to  re- 


CIO 


INDEX. 


cover  the  yalne  of  the  Bame.  The 
defendant's  wrongful  act  in  taking 
X>os9esslon  of  the  property  did  not 
transfer  the  title  thereof  from  the 
firm  to  it,  nor  operate  as  an  excuse 
for  its  failure  to  surrender  the 
property  when  demanded.  The 
property,  by  the  conveyance  from 
plaintiffs  partners  to  himself, 
cease  to  be  a  partnership  asset  as 
^piinst  the  defendant.  Serat  v. 
Utiea^  Ithaca  S  Elmira  Wy  Co,, 
70. 


CORPORATIONS. 

1.  Oj^cer«.— Where  the  president 
of  a  bank  personallv  purchases 
shares  of  stock  and  takes,  without 
either  actual  or  implied  authority 
to  do  so,  the  funds  of  the  bank  to 
pay  therefor,  he  commits  a  breach 
of  trust,  and  the  bank  can  rely 
for  indemnity  entirely  upon  him 
and  hold  him  as  its  debtor  for  the 
amount  taken,  or  can  treat  him 
as  a  trustee  of  the  stock  for  its 
use,  and  enforce  the  trust  for  its 
benefit  by  compelling  a  transfer 
or  sale  of  the  stock  for  its  ac- 
count, and  if  the  bank  has  not 
claimed  the  stock,  it  cannot  be 
held  liable  for  the  president's  de- 
ceit, in  the  sale  of  such  stock. 
Prosaer  v.  NaL  Bk.  qf  Buffalo, 
484. 

2.  Receiver,  Seal  party, — ^Wherea 
corporation,  in  an  action  upon  a 
promissory  note,  after  proving  the 
note  and  its  incorporation,  put  in 
evidence  an  order  of  the  court  of 
chancery  in  New  Jersey,  In  which 
state  the  plaintiff  was  incorpo- 
rated, appointing  a  receiver,  and  a 
statute  of  New  Jersey,  providing 
for  the  appointment  of  a  receiver, 
when  any  corporation  shall  be 
dissolved,  the  inference  is  that  the 
plaintiff  had  no  longer  a  corporate 
existence,  and  the  complaint  is 

?roperiy  dismissed.     MerchanW 
J.  A  T.  Co,  V.  Clair,  540. 


COSTS. 

1.  Executor9,  Claim  against  estate, 
— Costs  will  not  be  awarded  to  a 
claimant,  though  his  claim  aeainst 
an  estate  has  been  duly  exhibited 
and  properly  presented  to  the  ex- 


ecutor before  suit  broiu^t,  and  ho 
is  successful  in  obtaining  a  Judg- 
ment, if  the  defense  interposed 
has  been  reasonable  and  proper. 
Johnson  v.  Myers,  209. 

2.  Disbursements. — A  claimant  upon 
a  reference,  under  the  statute,  of 
a  claim  against  the  estate  of  a  de- 
ceased pei'son,  is  entitled,  if  the 
prevailing  party,  to  recover  the 
necessary  disbursements.  The  pro- 
vision of  the  former  Code  allow- 
ing such  disbursements  was  not 
repealed  by  the  repealing  act  of 
1880,  but  the  right  thereto  was 
preserved  by  the  qualifying  sec- 
tion of  said  act.  LarHns  v. 
Maxon,  215. 

8.  The  words  "with  costs'*  in  an 
order  of  reversal  or  affirmance  in 
the  court  of  appeals,  in  a  case 
where  the  allowance  of  costs  is 
discretionary,  mean  costs  in  that 
court  only.  Matter  qf  Water 
Com'rs,  etc,,  351. 

Note  op  the  Effbct  of  the 
Obdeb  OB  Memobandum  whebe- 
BY  THE  Appellate  Coubt 
AwABDS  Costs  on  Gbantikg  a 
New  Tbial,  352  to  367. 

4.  Actions  against  municipal  corpo* 
rations. — Section  3245  of  the  Code 
does  not  apply  to  actions  ex  de- 
licto, and  the  notice,  referred  to 
in  said  section,  is  not  required  as 
the  condition  of  a  right  to  recover 
costs  by  the  plaintiff  in  such  ac- 
tions. Hunt  V.  aty  qf  Oswego^ 
520. 


CRIMINAL  LAW. 
Appeal,  38,  66,  57. 


DAMAGES. 

1,  No  proqf  qf  damages. — ^Wheie 
the  plaintiffs  do  not  prove,  nor 
offer  by  any  competent  evidence 
to  prove,  any  amount  of  damages 
for  an  alleged  trespass,  there  is  no 
basis  for  the  allowance  of  any 
substantial  dami^es.  Mur^eldt 
Y,N,  T,,  W,  8.  £b.  By,  Co., 03. 

2.  Joint  interest.— The  life  tenant 
and  the  owners  of  the  reversion 
are  not  jointly  interested  in  the 
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dftEiagea  arising  from  a  breach  of 
a  covenant,  by  a  railway  com- 
I>any,  to  construct  and  maintain 
a  passageway  under  its  railroad. 
The  reversioners  are  not  entitled  to 
any  damages  for  breach  of  such 
covenant,  during  the  existence  of 
the  life  estate.    I(L 

8.  FiUure  pecuniary  loss. — In  an 
action  to  recover  for  personal  in- 
juries  caused  by  defendant's  neg- 
ligence, no  damages  for  future 
pecuniary  loss  can  be  awarded, 
unless  there  is  some  proof  of  the 
party's  circumstances  and  condi- 
tion in  life,  earning  power,  skill 
and  capacity.  StacU  v.  Grand 
Street  A  N.  R,  R.  Co,,  516. 

See  Com'BACT,  3,  4,  8. 


DEPOSITION. 

JExaminaiion  qf  witness  under  sec- 
tion 872  of  the  Code.— Where  the 
testimony  of  a  dving  witness  was 
taken  and  finished  by  a  referee 
late  on  Saturday,  night,  and  it 
was  agreed  by  counsel  that  the 
minutes  be  written  up  by  the 
stenographer,  and  subscribed  by 
the  witness,  the  following  Mon- 
day, and  it  was  done  accordingly 
in  the  absence  of  both  counsel, 
after  it  had  been  read  over  to  the 
witness,  and  It  is  not  claimed  that 
any  harm  or  prejudice  came  to 
the  plaintiff  from  so  doing,  the 
counsel  for  the  plaintiff  waived 
his  right  to  be  present,  and  the 
court  erred  in  suppressing  it. 
Clark  V.  Manhattan  Ry,  Co.,  86. 


DRAIXA6E. 

An  action  to  restrain  the  defendant 
from  digging  a  ditch  and  turning 
upon  land  water  which  never  was 
there  before,  but  naturally  fiowed 
elsewhere,  will  be  dismissed, 
where,  though  there  was  an  in- 
crease in  the  flow,  it  had  done  the 
plaintiff  no  substantial  or  material 
damages.    Jeffers  v.  JefferSy  546. 


EQUITY. 

Jurisdiction, — ^Where  plaintiff,  in 
an  action  to  reform  a  contract  on 
the  ground  of  mistake,  fails  to 


establish  the  alleged  mistake,  he 
is  not  entitled,  in  such  action,  to 
a  judicial  construction  of  the  or- 
iffmal  contract.  Such  construc- 
tion is  a  purely  legal  question  to 
be  determined  In  an  action  brought 
to  enforce  the  contract.  Oakt^JHe 
Co.  y.  DmUe  Pointed  Tack  Co.^ 
414 

See  Spboifio  Perfobmahgb,  1, 2. 


ESTOPPEL. 

Statements  made  to  a  third  person, 
and  not  to  the  defendant,  nor  to 
be  communicated  to  him,  nor  in- 
tended to  influence  his  conduct, 
however  understood,  cannot  be 
extended  beyond  the  party  to  the 
transaction  in  relation  to  which 
they  were  made,  nor  operate  as  an 
estoppel  in  favor  of  the  defendant* 
Mcduire  v.  Selden^  179. 


EVIDEKCE. 

1.  R^reshing  memory, — The  court 
may,  in  its  discretion,  permit  a 
witness  to  refer  to  memoranda, 
proved  to  be  correct  both  as  to 
Items  and  their  values,  for  the 
purpose  of  refreshing  his  memory, 
where  the  items  of  an  account  or 
claim  are  numerous,  and  there- 
fore dUficult  to  be  retained  in  the 
memory.  Wise  v.  Phceniz  Fire 
Ins,  Co,,*l. 

2.  Explanation,  —  In  an  action 
brought  to  recover,  for  the  con- 
tract price  of  56  bales  of  Leghorn 
rags,  sold  and  delivered  by  plaint- 
iff to  defendant,  where  an  agree- 
ment to  sell  and  deliver  450  bales 
of  rags,  and  a  breach  of  such  con- 
tract, are  set  up  as  a  counter- 
claim, proof,  on  the  part  of  the 
defendant,  of  a  resale  of  the  goods 
to  other  parties,  and  of  their  re- 
fusal to  accept  after  a  specified 
date  by  reason  of  the  delay,  caused 
by  plaintiff^s  failure  to  fulfill,  is 
competent  for  the  sole  purpose  of 
explaining  facts  brought  out  by 
the  plaintiff  to  establish  a  waiver 
as  to  time  of  performance.  PhiU 
Ups  V.  Taylor y  0. 

8.  Varytoritten  contracL — ^A  writ- 
ten contract,  which  is  clear  and 
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tin  Ainbiga<Kii,and  eontaiiu  neither 
) .«..  .ii  iior  latent  ambiguity,  em^ 
bodies  the  agreement  and  speaks 
the  language  of  the  parties,  and 
parol  evidence  is  inadmissible  to 
add  to  or  take  from  the  language 
used,  and  to  give  any  other  mean- 
ing to  the  eontract  than  its  lan- 
guage imports.  Long  y.  MtUer- 
ton  Iron  Co,,  27. 

4.  Sales  note, — An  oflfer  by  defend- 
ant's counsel  to  show  that  a  sales 
note,  introduced  by  plaintlfTs 
counsel  without  objection,  was  a 
mere  memorandum,  which,  ac- 
cording to  the  custom  of  brokers 
and  dealers  in  wool,  amounted  to 
a  proposition  which  might  be  re- 
jected or  accepted  by  either  side, 
and  which,  imtil  rejected  or  ac- 
cepted by  both,  was  left  open,  is 
properly  refused.  The  terms  of 
the  note  are  of  no  importance, 
unless  the  persons  signing  it  were 
in  fact  the  brokers  or  agents  of 
the  party  for  whom  they  profess  to 
act,  nor  unless  the  contract,  ex- 
pressed by  these  terms,  was  one 
which  they  were  authorized  to 
make ;  and  even  in  such  case, 
no  usa^  can  control  the  rule  of 
law  applicable  to  its  construction. 
Bigelow  v.  Legg^  32. 

6.  Objection  must  he  made  prompt- 
ly,— ^Where  counsel,  on  cross-ex- 
amination, observes  that  the  wit- 
ness Lb  not  answering  a  question 
by  **  yes  or  no"  when  so  directed, 
but  is  proceeding  to  give  an  an- 
swer which  has  once  been  stricken 
out,  he  should  stop  the  witness 
and  arrest  the  answer.  He  can- 
not lie  by  and  speculate  on  the 
chances  of  first  hearing  what  the 
witness  will  testify,  and,  if  the 
testimony  proves  unsatisfactory, 
then  move  to  strike  it  out.  In 
such  case,  the  matter  generally 
rests  in  the  discretion  of  the  court, 
and  is  not  reviewable.  People  v. 
Chacon^  38. 

6.  Unlmporta'nt  evidence,— ThA  re- 
fusal of  the  court  to  strike  out 
evidence,  in  a  criminal  action, 
which  could  not  have  infiuencea 
the  verdict,  furnishes  no  reason 
for  a  reversal  of  the  conviction. 
Id. 

7.  Ojfer. — ^An  offer  to  prove  a  fact, 
already  sworn  to  and  admitted  in 


the  case.  Is  immaterial,  and  prop- 
erly  excluded.  White  v.  L.j.„.,^,...i 
BtMmMp  Co.,  4L 

8.  Compromise. — The  admission  of 
a  distinct  fact,  which  in  itself 
tends  to  establisn  a  cause  of  action 
or  defense,  is  not  rendered  inad- 
missible from  the  circumstance 
that  it  was  made  during  discus- 
sion relating  to  a  oompronuae,  un- 
less it  is  expressly  stated  to  be 
made  without  prejudice ;  but,  if 
the  admission  is  of  such  a  nature 
that  the  court  can  see  that  it 
would  not  have  been  made,  ex- 
cept to  accomplish  the  results  of 
the  negotiation,  and  under  an 
agreement,  which  can  be  fairly 
implied  from  the  circumstances, 
that  it  is  not  to  be  used  afterwards 
to  the  prejudice  of  the  party  mak- 
ing it,  is  not  error  for  the  court 
to  exclude  the  evidence.    Id. 

PozjiT  oir  Admissions  made  dub- 

IBTG   AJ7  AtTBMPTBD  CoMPBO- 
HISB,  47  to  51. 

9.  JBhrror  cured.— -An  error  in  the 
rejection  of  competent  evidence  Is 
cured,  if  the  excluded  fact  is  after- 
wards fully  proved,  or  an  oppor- 
tunity given  to  the  injured  party 
to  secure  an  answer  from  the  wit- 
ness to  the  very  inquiry  which  had 
been  previously  excluded.  People 
v.  Clark,  162. 

10.  Same. — Such  error  is  also  cored 
by  the  |>roof  of  the  facts  sought  by 
the  testimony  of  another  witness, 
and  ffiving  the  party  the  full  bene- 
fit of  all  possible  inferences  to 
which  they  lead.    Id. 

11.  On  the  triai  of  an  indlctmentfor 
murder,  the  defendant,  in  support 
of  his  claim  that  the  homicide  was 
committed  In  self-defense,  can  not 
be  permitted  to  show  that  the  de- 
ceased treated  his  domestic  anl* 
mals  with  cruelty.  He  may,  after 
giving  evidence  tending  to  prove 
self-defence,  follow  it  by  proof  of 
the  general  reputation  of  the  de- 
ceased for  quaielsomeness  and 
violence;  but  he  is  confined  to 
proof  of  general  reputation,  and 
evidence  of  specific  acts  of  violence 
toward  third  persons  is  inadmis- 
sible.   People  V.  Dntse,  192, 

12.  Co7/ess{on.~-The  conftesion  of 
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a  defendant,  not  made  under  the 
influence  of  f^ar  produced  by 
threats,  nor  upon  any  promiee  of 
Immunity  from  prosecution,  is 
voluntary  though  made  when 
under  arrest,  and  is  admissible 
against  him  on  a  criminal  trial, 
within  the  general  rule  prescribed 
by  section  386,  of  the  Code  of 
Criminal  Procedure.  Id, 

13.  Evidence  to  show  thift  the  de- 
ceased robbed  his  father,  when  in 
his  coffin,  of  his  erave  clothes, 
and  wore  them  at  his  funeral,  is 
wholly  irrelevant  and  immaterial, 
on  the  trial  of  an  indictment  for 
murder.  Id. 

14.  Opinion.— In  an  action  for  ser- 
vices rendered,  a  question  asked 
of  a  witness  who  has  some  knowl- 
edge of  the  fact,  as  to  what  pro- 
portion of  plaintifTs  intestate's 
time  was  devoted  to  defendant's 
testator's  business,  calls  for  a  fact 
within  the  witness*  knowledge, 
and  not  for  an  opinion.  Johti9on 
V.  Myers,  203. 

16.  Value  qf  services, — The  charac- 
ter and  ability  of  a  person  have 
much  to  do  with  the  value  of  his 
services,  where  the  duty  to  be  done 
requires  the  best  of  Judgment, 
a  skill  and  ability  beyond  the 
average,  is  laigely  of  a  confidential 
character,  and  has  no  common  and 
general  market  value;  and  the 
person  chosen  to  i)erform  it  has  a 
neht  to  be  paid  upon  the  standard 
of  the  capacity  which  enters  into 
the  work  and  forms  the  principal 
and  essential  value  of  the  services. 
Id, 

^  ^^ 

IG.  GeneroZ  ofrjection.— Where  an 
objection  cannot  be  obviated  by 
any  means  within  the  power  of 
the  party  ofTering  the  evidence,  a 
general  oblection  thereto  is  suffi- 
cient to  raise  the  question  of  its 
admissibility.  Holcombe  v.  Mun- 
soiH  228. 

17'  Parol  evidence, — A  written  con- 
tract cannot  be  explained,  modi- 
fied or  contradicted,  either  as  to 
its  express  or  implied  terms,  by 
parol  evidence,  whether  the  pro- 
posed parol  modification  purports 
to  have  been  made  before,  at  the 
time  of,  or  after  the  date  of  the 
execution  of  the  instrument  ^  cer- 


tainly not,  where  the   contract 

SFOposed  to  be  proved  Is  required 
y  the  statute  of  frauds  to  be  in 
writing,  id. 

1&  Opinion.— The  opinion  of  wit- 
nesses, who  have  no  knowledge  of 
the  location  and  dimension  of  a 
lot  of  land,  other  than  itxe  state- 
ments of  a  third  person,  who 
pointed  out  a  lot  to  them,  as  to 
the  number  of  acres  therein,  and 
the  number  of  cords  of  wood  it 
would  produce  per  acre,  unless 
supplemented  by  the  testimony  of 
the  informant  that  he  knew  the 
lot  and  pointed  it  out  to  the  wit- 
nesses accurately,  is  merely  hear- 
say evidence  and  incompetent,  and 
the  denial  of  a  motion  to  strike 
out  the  testimony  is  error.  Id, 

20.  Oeneral    of^ectUm, — Where  a 

J[uestion  and  an  answer  cover  both 
acts  that  are  competent  and  ma- 
terial, and  those  tnat  are  incom- 
petent and  immaterial,  both  are 
improper.  A  question  must  be 
wholly  competent  and  material,  or 
It  must  be  excluded.  When  a 
party  assumes  to  prove  in  bulk  a 
large  group  of  facts,  he  must  be 
sure  that  tney  are  all  competent; 
and  it  is  no  answer  to  an  objection 
made  to  such  a  question  that  some 
of  the  facts  are  competent.  Nor 
is  it  the  duty  of  the  defendant, 
especially  in  the  absence  of  any 
request  by  the  court  or  the  oppoe- 
ing  counsel,  to  grope  through  the 
great  mass  of  facts,  and  point  out 
such  as  are  particularly  objection- 
able. Where  the  evidence  as  a 
whole  is  in  its  very  nature  essen- 
tially objectionable,  a  general  ob- 
jection is  sufficient.  Hiimian  v. 
Hare,  241. 

21.  When  immaterial,  —  Evidence 
that  the  prosecutor  appointed  by 
the  defendant,  on  the  trial  insti- 
tuted in  the  ecclesiastical  court, 
who  from  his  being  a  commun  icant 
of  the  church  must  be  assumed  to 
be  canonically  qualified  to  act  in 
such  capacity,  was,  while  in  state 
of  gross  intoxication  kept  over 
night  by  defendant,  and  remained 
in  nis  company  the  next  day,  and 
was  thereafter  continued  by  him 
as  prosecutor  in  said  proceeding, 
is  wholly  immaterial,  and  its  sole 
effect  is  to  disparage  and  defame 
the  defendant  and  prejudice  him 
in  the  minds  of  the  jury.    Id, 
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22.  Incompetent— -Where  nothing 
had  been  said  about  acertahi  loan 
in  either  of  the  pamphlets  issued 
by  the  parties,  and  there  was  no 
allegation  about  it  in  the  plead- 
ings, but  a  witness  whose  deposi- 
tion had  been  taken  de  bene  ease, 
spoke  incidentally,  as  a  reason  for 
his  remembrance  of  another  fact, 
that  he  was  so  much  shocked  about 
''this  loan  of  $500,'*  testimony 
that  said  amount  had  been  pre- 
viously paid,  is  incompetent,  not 
within  the  issue,  probably  harm- 
ivA  to  defendant  and  should  not 
have  been  received.    Id, 

23.  Impeachment  qf  person  not  a 
witness. — The  allowance  of  evi- 
dence as  to  the  bad  reputation, 
for  truth  and  veracity,  of  a  person 
in  the  community  where  she  re- 
sided, upon  whose  statements  de- 
fendant had  based  certain  charges 
against  plaintiff,  was  erroneous, 
on  the  ground  that  defendant 
should  not  have  been  deprived  of 
the  benefit  of  the  information  thus 
received  upon  which  he  in  part 
relied  and  acted,  by  such  a  general 
impeachment  of  the  character  of 
the  person,  not  a  witness,  from 
whom  the  information  emanated. 
Id. 

24.  Opinion. — Where  the  sole  Issue 
was  whether  the  defendant  had 
knowledge  of  the  rumors  affect- 
ing plaintiff"  s  character  for  purity, 
and  had  received  such  information 
that  he  could,  in  good  faith,  and 
without  actual  malice,  print  the 
pamphlet  in  which  it  was  charged 

*  that  the  plaintiff^  s  reputation  was 
infamous  in  the  Indian  Country, 
and  tbat  he  was  impure  and  un- 
chaste with  Indian  women,  the 
opinion  of  a  witness  that  plaintiff 
WAS  innocent  of  previous  immo- 
ralities which  the  witness  had  long 
before  investigated,  was  not  com- 
petent, and  was  well  calculated  to 
prejudice  the  case  of  the  defend- 
ant.   Id. 

25.  Explanation. — ^The  defendant, 
in  an  action  for  libel,  is  entitled 
to  show  the  circumstances  which 
provoked  a  disparaging  remark 
made  by  him  concerning  plaintiff, 
and  under  which  it  was  made,  and 
that  the  remark  was  not  made 
maliciously,  but  while  burning 
with  indignation,  and  shocked  by 


what  he  had  Just  heaid  in  refer- 
ence to  the  conduct  of  plaintiff. 
Id. 

26.  Rqfute  malice. — ^Where  defend- 
ant, in  his  pamphlet  upon  certain 

Eortions  of  which  the  action  for 
bel  was  founded,  has  made  state- 
ments affecting  plaintiff^s  conduct 
in  pecuniary  matters,  and  plaintiff 
has  been  allowed  to  testify  that 
they  artf  false,  it  is  competent  for 
defendant,  upon  the  issue  of  good 
faith  and  malice,  to  show  upon 
what  evidence  his  statements  were 
based.    Id. 

27.  Section  829. —  In  an  action 
brought  by  a  trustee  against  the 
executor  of  his  co-trustee  to  have 
lands  standing  in  the  name  of  said 
deceased  trustee  declared  part  of 
the  trust  estate,  the  surviving 
husband  of  a  deceased  sister  of 
said  deceased  trustee,  who  was  not 
personally  interested  in  the  trust 
estate,  but  whose  children  were 
interested,  was  a  competent  wit- 
ness concerning  conversations  had 
with  the  deceased.  Conklin  ▼. 
Snider,  275. 

28.  Section  829.—- The  testimony  of 
an  executor,  on  his  judicial  settle- 
ment, as  to  a  payment  made  by 
him  to  the  testator,  in  order  to 
obtain  a  credit  for  the  amount, 
relates  to  a  personal  transaction 
with  the  testator,  and  is  property 
excluded  imder  the  provisions  of 
section  829  of  the  Ck>de.  Matter 
qf  Kellogg,  318. 

29.  Ambiguous  terms. — The  words 
*'  ruling  market  rates  '*  used  in  a 
written  contract,  where  there  were 
two  market  rates,  one  for  the 
goods  as  bought  of  importers,  and 
another  for  same  goods  as  sold  by 
jobbers,  may  be  explained  by  the 
conversations  of  the  parties,  the 
surrounding  circumstances,  the 
characteristics  of  the  business 
conducted  by  each,  and  their  rel- 
ative needs  and  modes  of  action. 
Manchester  Paper  Co.  v,  Moore^ 
36S. 

SO.  Ulterior  consequences. — ^In  an 
action  to  recover  damases  for  per- 
sonal injuries  alleged  to  have 
been  caused  by  defendant's  neg- 
ligence, testimony  as  to  the  ulte- 
rior   consequences,   which   may 
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ensue  or  be  apprehended  from  the 
injuries  received  by  the  plaintiff, 
is  inadmissible,  imless  there  is 
such  a  degree  of  probability  of 
their  occuning  as  amounts  to  a 
reasonable  certainty  that  they 
will  result  from  the  original  in- 
jury. Tozer  v.  N.  Y,  C.  A  H. 
B.  R,  B.  Co.,  371. 

81.  Hearsay. — A  conclusion  reached 
by  a  judicial  officer  upon  ex  parte 
affidavits,  to  the  effect  that  tney 
contained  sufficient  evidence  to 
prove  an  indebtedness  from  one 
party  to  another  and  the  perpe- 
tration of  frauds  by  the  debtor  in 
Incurring  it,  is  not  competent 
evidence,  in  an  action  between 
third  parties,  to  establish  either 
the  fact  of  such  debt  or  of  such 
frauds.  Such  proof  is  mere  hear- 
say. Bookman  v.  Stegmany  377. 

82.  Best  possible. — Where  in  an 
action  upon  a  policy  of  insurance 
on  a  stock  of  goods,  the  pass 
books,  bills  of  purchase  of  goods, 
and  other  books  save  the  Inven- 
tory book  which  contained  an  in- 
ventory taken  by  plaintiff's  ven- 
dors ten  months  before  the  fire, 
were  destroyed  by  said  fire,  the 
plaintiffs  were  allowed  nine  years 
afterwards,  in  order  to  prove  the 
value  of  goods  burnt,  to  introduce 
in  evidence  the  above  mentioned 
inventory  which  they  assisted  in 
making,  and  also  the  footings  of 
an  inventory,  made  by  themselves 
a  few  days  before  the  fire,  entered 
in  pass-books  and  transferred  to 
said  inventory  book,  which  foot- 
ings were  authenticated  by  the 
testimony  of  both  of  the  plaintiffs 
as  correct  footings  of  the  inven- 
tonr  contained  in  the  pass-books, 
ana  as  representing  the  cost  of  the 
ffoods  ;  and  the  court  of  appeals 
held  that  the  rules  of  evidence 
were  not  violated.  Ellsworth  v. 
jEtna  Ins.  Co.,  382. 

83.  Expert— Whether  barrels  upon 
the  deck  of  a  canal  boat  were 
properly  covered  by  the  captain  so 
as  to  protect  them  from  rain,  is 
not  properly  a  subject  of  expert 
evidence.  From  the  facts  proved, 
the  jury  can  determine  whether 
the  covering  was  sufficient. 
Schwinger  v.  Baymond,  395. 

84.  Intent— Though  a  party  may  be 


examined  as  to  his  own  intentioDS 
and  motives  when  a  question  of 
fraudulent  intent  on  his  part  Is  in 
issue,  he  cannot  be  permitted  to 
testify  as  to  the  motives  or  intent 
of  another  party.  M.  A  T.  B'k 
V.  Koeh,  415. 

35.  Re-direct  examinaJUon. —  The 
court  may,  in  its  discretion,  refuse 
to  allow  a  witness,  on  re-direct 
examination,  to  be  further  ex- 
amined as  to  matter  called  out  on 
the  direct,  but  not  referred  to  in 
the  cross-examination.    Id. 

36.  Exclusion. — A  question,  calling 
for  an  inference  or  opinion  of  the 
witness,  founded  upon  facts  either 
undisclosed  or  insufficient  to  war- 
rant the  conclusion  sought,  is 
properly  excluded.  PoUock  v. 
if  orris,  463. 

37.  Secondary. — There  is  no  fatal 
error  in  the  admission  of  a  copy 
of  a  letter,  though  no  sufficient 
ground  was  laid  for  the  admission 
of  secondary  evidence  of  its  con- 
tents, where  it  is  perfectly  plain 
that  no  harm  could  have  resulted 
from  its  admission.  Dart  v. 
Laimbeer,  533. 

38.  Secondary.— In  order  to  show 
that  the  plaintiff  was  not  the 
owner  of  the  claim  sued  on,  parol 
evidence  that  whatever  property 
the  members  of  her  order  had  on 
joining  the  society,  then  belonged, 
under  written  regulations,  to  the 
society,  was  secondary,  and,  under 
objection,  properly  excluded. 
White  V.  PHce,  592. 

See  CosTRAOTS  14 
Negliobncs  10. 


EXECUTORS,    ADMINISTRA- 
TORS, ETC. 

1.  Brf^usal  of  letters.— Where  a  per- 
son, who  has  been  appointed  an 
executor,  has  been,  for  several 
years  prior,  in  the  habit  of  using 
intoxicating  liquors,  occasionally 
becoming  intoxicated  thereby, 
and  latterly  such  use  had  become 
much  more  frequent  than  for- 
merly, so  that  a  greater  part  of  the 
time  he  was  under  the  decided  in 
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floenee  of  fntoxleathig  Uqoen, 
sometimes  indnleing  In  protracted 
sprees  and  ending  in  deKHnm 
tremens;  and  though  in  the  year 
1879  was  worth  $29,000,  had  be- 
come InsoWent  and  nnable  to  pay 
his  debts,  his  improvidence  was 
such  that  the  sorrogate  mi^ht 
properly  adjudge  that  he  was  m- 
eompetent  to  execute  the  dnties 
of  the  trust  conferred  upon  hhn 
by  the  will  and  refuse  to  grant 
him  letters  testamentary  as  such 
executoi.    Matter  of  Cadyy  220. 

2.  AdmUaions  of  claim. — An  exe- 
cutor, in  admitting  a  claim  against 
the  estate,  acts  for  and  represents 
all  the  persons  interested  in  the 
estate,  and  his  admission  alone,  in 
the  absence  of  countervailing  evi- 
dence, fraud  or  collusion,  is  suf- 
ficient to  authorize  the  surrogate 
to  find  that  the  claim  had  not  been 
paid  and  has  been  kept  in  life  by 
payments  made  thereon.  Matter 
qfkeUogg,  313. 

8.  Bond  of  indemnity. — A  bond  of 
indemnity  given  by  an  admin- 
istrator to  the  sureties  on  his  bond, 
and  conditioned  to  save  them 
**from  any  loss  or  error  which 
might  arise  from  or  be  caused  by 
said  administration "  does  not 
cover  expenses  incurred  by  the 
sureties  in  an  effort  to  be  dis- 
charged therefrom,  or  in  their 
effort  to  compel  the  administrator 
to  account.  Boyle  v.  McCaMUf 
473. 

GIFT. 

When  fraudulent, — ^Agift  by  a  tes- 
tator some  five  years  before  his 
death  when  his  assets  far  ex- 
ceeded in  value  the  amount  of 
his  debts,  in  the  absence  of  an 
actual  intent  to  defraud,  is  not  a 
fraud  upon  his  creditors,  though 
he  died  insolvent.  Majtter  qf 
Kellogg^  813. 

HUSBAND  AND  WIFE. 

1.  Proof  af  marriage. — Where  a 
union  between  the  parties  is  at 
first  illegal,  followed  by  no  for- 
mal celebration  of  marriage,  with- 
out evidence  of  any  present  agree- 
ment to  take  each  other  for  nus- 
band  and  wife,  or  at  least  with 


dotdMbl  proof  of  any  diange  of 
relatimiBy  the  finding  of  the  trial 
judge  thereon  thai  no  eontnct  of 
marriage  was  ever  entered  into  be- 
tween^  them,  has  evidence  in  its 
support  which  raises  a  conflict, 
and  prechides  the  court  of  appeals 
from  reviewimff  the  weight  of  the 
testimony.  Jiarbeck  v.  Harbeek, 
74. 

2.  Agreement. — ^An  agreement  be- 
tween husband  and  wife,  during  a 
separation  and  pending  an  action 
for  limited  divorce,  that  his  prop- 
erty should  be  sold  and,  after  de- 
ducting his  debts,  one  third  of  the 
remainder  paid  to  her  and  they 
were  to  live  apart,  is  valid,  and 
an  action  is  maintainable  to  re- 
cover the  portion  of  the  raoceeds 
agreed  to  be  paid  to  her.  BettitY. 
Pettit,    665. 

3.  Consideration  .-—Where  the  sep- 
aration between  husband  and  wife 
exists  as  a  fact  and  is  not  pro- 
duced or  occasioned  by  the  con- 
tract, the  consideration  of  the  hus- 
band* s  agreement  to  pay  is  his  re- 
lease from  liability  for  the  support 
of  his  wife.  Id. 

See  Jin>GMEiffT,  6. 


INJUNCTION. 

Damagkb,  1. 

* 
INTBRLOCUTOR  Y  JUDGMENT. 

Afpkajl,  28,  60. 
INTEREST. 

JUBOKEIVT,  5. 

JUDGMENT. 

1.  ^me7idmen^~The  plaintiff  has 
no  legal  right  to  demand  from  the 
court  permission  to  amend  the 
statement  of  the  confession  of 
Judgment,  but  such  amendment 
is  one  which  the  court  may  in  its 
discretion  refuse,  or  grant  upon 
such  terms  as  to  it  may  seem  to  be 
just.    Symsen  v.  Selheimer^  466. 

2.  Terms. — ^The   special   term,    on 
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granting  iiidt  motloiiy  may  not 
annex  to  the  amendment  apro- 
yision  which  absolutely  postpones 
the  lien  of  the  judgment,  but 
may  impose  such  postponement  as 
a  condition  of  granting  the  mo- 
tion, giving  the  plaintiff  the  option 
of  accepting  the  favor  upon  the 
condition  imposed,  or  of  not  tak- 
ing it  and  leaving  his  Judgment  in 
its  original  state.  Id. 

8»  Power  qf  court  qf  appeals. — ^The 
court  of  appeals,  in  such  case  has 
no  power  to  amend  its  remittitur 
by  putting  in  some  other  condition 
thaxi  that  imposed  by  the  supreme 
court.  To  do  so  would  be  an  ex- 
ercise of  the  former  court^s,  and 
a  review  of  the  latter  court^s,  dis- 
cretion,   td, 

4.  Effext  or  order, — ^Tlie  order  as 
modified,  if  plaintiff  accepts  the 
conditions,  cannot,  it  seems,  be 
construed  to  postpone  plaintiffs 
judgment  to  the  lien  of  a  judg- 
ment docketed  in  form,  but  whicn 
is,  as  matter  of  law,  void.    Id, 

6.  Interest — In  an  action  brought 
in  this  state  upon  a  judgment  ob- 
tained in  another  state,  the  inter- 
est allowed  is  that  of  the  lex  fori; 
and  a  provision  in  the  judgment 
sued  on,  allowing  interest  at  the 
rate  of  ten  per  cent,  does  not  con- 
trol. Wells,  Fargo  <fc  Co,  V. 
Doois,  457. 

t,  Foreigii.  Viwtree, — ^A  foreign 
judgment  against  one  who,  at  the 
ume  it  was  rendered,  was  domi- 
ciled in  this  state,  was  not  served 
with  process,  did  not  appear  in 
the  action,  and  had  no  actual 
notice  of  its  existence  until  a  copy 
of  the  final  decree  was  served  up- 
on her,  is  void.  Cross  v.  Cross. 
672. 

7.  Z?ect  tols.— Kecitals  in  such  a  judg- 
ment that  the  plaintiff  therein  was 
a  resident  of  the  state  in  which 
the  judgment  was  rendered,  are 
not  conclusive;  and  it  is  compe- 
tent to  attack  the  jurisdiction  of 
the  court,  and  question  the  truth 
of  the  foreign  residence,    id. 


JURISDICTION. 
Superior  CourU — The  provision  of 


•eetion  008  of  chap.  410  of  Laws 
of  1888,  that  when  no  owner- 
ship is  named  in  the  report  of 
the  coDunissioners,  or  the  owners 
named  cannot  be  found,  it  shall 
be  lawful  for  the  dtv  to  pay 
the  award  into  the  said  supreme 
court,  to  be  disposed  of  by  it,  is 
for  thecitv*8  benefit,  which  it  may 
adopt  and  plead  as  a  defense,  but 
to  which  it  is  not  compelled  to  re- 
sort. The  city  may  not  adopt  such 
a  course,  but  may  brinff  the  money 
into  the  court,  in  wiiich  it  is  sued, 
and  the  superior  court  of  the  city 
of  New  York  in  such  case  has 
jurisdiction.  PoUock  y.  Morris, 
463. 


JURY. 

Competency, — A  jmror  who  has 
an  Impression  as  to  the  euilt 
or  innocence  of  the  prisoner,  if  he 
testifies  that  he  will  be  governed 
by  the  evidence,  and  his  previous 
impression  will  not  Infiuence  his 
veraict,  and  that  it  is  his  belief 
that  he  can  render  an  impartial 
verdict  according  to  the  evidence, 
and  that  he  will  give  the  prisoner 
the  benefit  of  every  reasonable 
doubt,  and  acquit  him,  if  such 
doubt  exists,  is  competent  within 
the  established  rule.  People  y. 
Clarky  162. 


LANDLORD    AND   TENANT. 

JTeep  in  repair.  Where  a  new  roof 
was  put  on  the  premises  the  year 
before,  and  there  is  no  proof  that 
it  had  leaked  or  manifested  defects 
up  to  the  date  of  the  tenancy,  the 
covenant  in  the  lease  to  put  and 
keep  in  repair,  does  not  necessarily 
imfHy  that  the  roof  was  out  of  re- 
pair to  the  knowledge  of  the  land- 
lord; the  defects  occurring  must 
be  brought  to  his  notice  bvthe 
tenant.  Thomas  v.  Kingsland, 
662. 

2.  Charge. — A  request  to  charge 
''that,  if  thejurv  find  that  the 
plaintiff  once  notified  the  defend- 
ants that  the  roof  was  out  of  repair 
and  leaking,  it  was  their  duty  to 
put  it  in  g<x>d  repair  and  keep  it  in 
that  condition  during  the  entire 
time  of  the  lease  thereafter  with- 
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out  farther  notice,^'  concedes  the 
necessity  of  notice  to  make  it  the 
landlord's  duty  to  pat  the  roof  in 
repair,  and  is  inconsistent  with 
the  claim  tliat  no  notice  was  re- 
quired.    Id. 

LIMITATIONS,  STATUTE  OF. 

1.  An  answer  which  sets  up  tliat  the 
defendant  has  settled  and  paid 
plaintiff  for  all  deal,  accounts,  mat- 
ters and  things  he  has  ever  had 
with  plaintiff,and  denies  that  he  is 
indebted  to  her  in  any  sum  what- 
ever, and  that  more  than  six  years 
have  elapsed  since  the  matter  and 
things  mentioned  in  plaintifiTs 
complaint,  or  any  of  them,  have 
become  due,  contains  merely  a 
defense  of  payment,  and  is  not  a 
sufficient  plea  that  the  claims  and 
demands  of  the  plaintiff  are  barred 
by  the  statute  of  limitations.  Eno 
V.  Die/endorf.  157. 

2.  AVhere  mutual  accounts  exist 
between  the  parties,  and  some  of 
the  items  accrued  within  six  years 
before  the  commencement  of  the 
action,  the  statute  of  limitation 
has  not  run  against  any  of  them. 
Id. 

8.  Payments  made  at  different 
times  upon  the  account,  if  any  is 
made  within  six  years  before  the 
commencement  of  the  action,  pre- 
vents the  statute  from  running. 
Id. 

4.  The  statute  of  limitations,  as 
against  the  trustee  of  an  actual, 
express,  subsisting  trust,  does  not 
begin  to  run  against  the  benefi- 
ciuy,  until  the  trustee  has  openly, 
to  the  knowledge  of  the  bene- 
ficiary, renonnccid,  disclaimed,  or 
repudiated  the  trust.  Lammer  v. 
Stoddard,  211. 

5.  In  case  of  a  trustee  ex  mal^flcio 
or  by  implication  or  construction 
of  law,  the  statute  begins  to  run 
from  the  time  the  wrong  was  com- 
mitted by  which  the  party  became 
chargeable  as  trostee  by  impli- 
cation.   Id. 

0.  Indoraements.  —  Indorsements 
made  while  a  note  is  in  life,  and 
when  against  the  interest  of  tl\e 
holder  to  make  them  unless  true, 


BTe  prima  fade  evidence  of  pay- 
ments, even  thoogh  made  after 
the  lapse  of  six  years  from  the 
date  and  maturity  of  the  note. 
Matter  of  Kellog,  318. 

7.  Payment. — ^A  payment  obtained 
from  the  debtor  through  a  pn»- 
sure  of  an  examination  in  pro- 
ceedings supplementary  to  exe- 
cution and  an  order  of  the  court, 
does  not  stop  the  running  of  the 
statute  of  limitation,  or  revive  the 
claim.  The  efficacy  of  a  payment 
to  avert  the  effect  of  the  statute 
as  a  bar  resides  in  the  conscious 
and  voluntary  act  of  the  debtor, 
explainable  only  as  a  reco^tion 
and  confession  of  the  existmg  lia- 
bility.   Blair  v.  Lyncli,  439. 


MASTER  AND  SERVANT. 

1.  Negligence. — ^A  foreman  of  the 
rollers  in  a  rolling  mill,  who  is  a 
skilled  workman,  accustomed  to 
the  machinery  and  the  service,  and 
has  the  capacity  and  ability  fully  to 
appreciate  the  consequences  of 
leaving  the  couplings  uncovered, 
where  the  fact  Is  entirely  obvious 
and  the  resultant  peril  plain  at  a 
a  glance,  assumes  the  risk  of 
injury  from  the  observed  and 
obvious  omission.  Shaw  v.  Shd- 
donjldl. 

2.  Same.— The  fact  that  the  super- 
intendent asked  the  deceased  if 
he  wanted  the  couplings  covered, 
and  that  the  latter  declined  the 
precaution,  conclusively  proved 
that  the  servant  took  upon  him- 
self the  risks  of  the  omission  and 
freed  the  employer  from  responsi- 
biUty.    Id. 

8.  Question  qf  /act.— Where,  in 
an  action  to  recover  damages  for 
injuries  alleged  to  have  been  sus^ 
tained  by  plaintiff  through  de- 
fendant's negligence,  the  evidence 
admits  of  different  and  discordant 
inferences  as  to  whether  or  not 
plaintiff  was  defendant's  servant, 
and  as  to  whether  or  not  a  person 
whom  plaintiff  claimed  hired  him 
was  an  independent  contractor, 
or  an  employee  of  defendant, 
they  are  both  questions  of  fact, 
and  should,  under  proper  direc- 
tions, be  submitted  to  thejuiy. 
Brophy  V.  BarUett,  575. 
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MORTGAGE. 

1.  Cansideratitm. — A  mortgage  exe- 
cuted by  a  wife  upon  her  own  real 
property,  and  deliyered  by  her  to 
her  husbieind,  who  used  it  as  col- 
lateral security  to  procure  an  ex- 
tension of  time  on  certain  notes 
given  by  his  firm,  is  based  upon  a 
sofiicient  consideration,  and  is 
valid,  in  the  absence  of  proof 
that  the  mortgage  was  diverted 
from  the  purpose  for  which  it 
was  intended.  Maclaren  v.  Per- 
cival^  05. 

2.  Extension.  CosU.  —  The  pay- 
ment of  nearly  all  the  interest 
due  on  a  mortgage,  with  an  offer 
to  get  the  smaU  balance  due  and 
permission  to  the  mortgagor  to 
take  his  time,  does  not  operate 
as  an  extension  of  time,  nor  as  a 
waiver  or  estoppel  which  pre- 
cludes the  mort^igee  from  bring- 
ing an  action  to  foreclose  the 
mortgage  on  default,  under  the 
thirty  day  clause,  occasioned  by 
the  non-payment  of  such  bal- 
ance; but  the  court  can  exercise 
its  discretion  as  to  dismissing  the 
complaint  and  awarding  costs. 
House  V.  Eisenlordf  78. 

8.  Foreclosure. — The  plaintiff,  who 
purchased  at  a  foreclosure  sale 
under  an  arrangement  that  the 
sale  was  to  take  place  in  due  and 
lawful  form,  and  to  be  an  effective 
and  real  sale,  and  that  if  she,  or 
any  one  for  her,  became  purchaser, 
she  should  go  into  possession  as 
such;  but  that  at  any  time  within 
one  year  after  taking  title,  she 
should  reconvey  to  the  defendant 
upon  being  paid  the  mortgage 
debt  and  interest  and  subsequent 
expenditures,  is  entitled  to  a  deed 
from  the  referee,  and  is  not  liable 
to  account  as  a  mortgagee  in  pos- 
session; and  an  order  requiring 
the  delivery  of  the  referee's  deed, 
and  denying  the  motion  for  an 
account,  is  properly  granted. 
Belter  v.  Lyon,  151. 

4.  Foreclosure,  Part  of  premises  in 
another  state. — The  supreme  court 
of  this  state  has  jurisdiction,  in 
an  action  to  foreclose  a  mortgage, 
to  decree  a  sale  of  the  whole  of 
the  mortgaged  premises,  though  a 
portion  thereof  lies  in  another 
state.    The  court  may  order  the 


mortgagor,  if  subject  to  its  Juris- 
diction, to  execute  a  conveyance 
in  aid  of  a  sale  under  the  decree. 
Such  order,  though  not  originally 
demanded,  can  be  granted  by  way 
of  amendment,  even  after  the  re- 
port of  sale.  Union  Trust  Co.  v. 
Olmstead,  153. 

5.  Payment. — ^Vhere  a  bond  and 
mortgage  were  given  forty-eight 
years  before  the  mortgagor's 
death,  and  thirty-four  years  be- 
fore the  mortgagee's  death,  and 
during  most  of  this  time  the 
former  had  possessed  ample  pe- 
cuniary ability  to  pay,  while  the 
latter  did  not  have  much  means, 
nor  have  the  bond  and  mortgage 
in  her  possession  at  the  time  of 
her  death,  though  the  mortgage 
was  found,  after  the  death  of  both 
parties,  to  be  uncancelled  of 
record,  the  non-production  of  the 
bond  and  mortgage  was  held  to 
furnish  very  satisfactory  and  con- 
clusive evidence  of  their  payment. 
Lammet  v.  Stoddard,  211. 

(J.  Taxes. — Where  a  mortgage  re- 
quires the  mortgagor  to  pay  all 
taxes  and  assessments,  and  upon 
his  default  empowered  the  mort- 
gagee to  pay  the  same  ^*  with  any 
expense  attending,"  and  made 
the  amount  so  paid  a  lien  upon 
the  premises;  and  where,  in  an 
action  to  foreclose  the  mortgage, 
the  mortgagee  employed  a  searcher 
to  examine  and  determine  what 
were  legal  taxes  and  assessments, 
and  see  that  proper  deductions 
were  made  for  the  illegal  charges, 
agreeing  to  give  him  a  certain 
proportion  of  the  amount  he  suc- 
ceeded in  having  deducted,  and 
paid  the  legal  liens  and  the  per- 
centage so  agreed  upon,  the  latter 
is  a  proper  item  of  expense,  and 
became  on  payment  a  lien  upon 
the  premises;  and  a  tender  not 
including  the  amount  of  this  item 
was  insufficient.  Equitable  Life 
Ass'n  V.  Von  Glahn^  524. 

7.  Want  of  consideration.  Evidence. 
— The  defense  of  want  of  con- 
sideration is  equally  available,  in 
favor  of  a  grantee  of  the  mort- 
gagor who  paid  full  value,  against 
the  assignee  of  a  mortgage  as 
against  the  mortgagee,  though  a 
6ona ^Repurchaser;  and  evidence 
on  the  part  of  the  grantee  to  prove 
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that  the  mortgage  was  siven  for 
the  purpose  of  deirauaing  the 
mortgagor's  creditors,  and  upon 
no  oUier  consideration,  is  admis- 
sible.   Brigga  v.  Longford,  658. 

MUNICIPAL  CORPORATIONS. 

1.  The  restrictions  contained  in  the 
cliarter  of  the  village  of  Saratoga 
Springs  (section  61  of  chap.  220, 
Laws  of  1866),  against  the  ex- 
penditure of  money  and  the  crea- 
tion of  a  village  debt,  were  re- 
pealed, as  to  the  water  commis- 
sioners of  the  village,  by  chap. 
557,  Laws  of  1868,  and  chap.  763, 
Laws  of  1872.  Mingay  v.  Hanaoriy 
132. 

2.  Every  change  in  the  natural  sur- 
face or  condition  of  land,  made  in 
the  improvement  of  a  street,  which 
to  any  extent  increases  the  flow  of 
surface  water  on  adjacent  prem- 
ises, does  not  constitute  an  action- 
able injury,  and  render  the  muni- 
cipal corporation  liable  therefor; 
but  a  substantial  change  in  the 
direction  or  volume  of  the  surface 
water,  unfavorable  to  the  adjoin- 
ing owner,  must  be  shown  to  have 
resulted  from  the  acts  of  the  cor- 
poration. Rutherford  v.  ViUage 
qf  Holley,  887. 

8.  Obstruction, — Where  earth  is  de- 
posited upon  a  sidewalk  by  an 
adjoining  owner,  where  there  is 
abundant  room  upon  his  land  for 
its  deposit,  prima  fade  its  deposit 
upon  the  sidewalk  is  unauthorized 
and  therefore  wron^ul.  Shook 
V.  City  qf  Cohoea,  577. 

4.  Same, — Where  defendant's  super- 
intendent has  actual  notice  of  such 
wrongful  deposit,  it  becomes  Its 
dut^  at  once  to  arrest  further  de- 
posit, and  remove  what  had  been 
placed  there.    Id, 


NEGLIGENCE. 

1.  Stopping  ai  station, — A  passen- 
ger upon  a  train  is  bound  to  act 
upon  appearances ;  and,  if  the 
train,  after  the  brakeman  an- 
nounces a  station,  is  run  so  slowly 
as  to  appear  to  a  person  of  or- 
dinary intelligence  and  observa- 
tion to   have    stopped,  ordinary 


care  for  the  safety  of  the  passen- 
gers requires  the  train  to  be  so 
run  and  managed  as  not  to  en- 
danger their  lives;  and  a  sudden 
Jerk  or  start,  without  warning, 
when  the  passengers  are  upon  their 
feet  moving  toward  the  platform 
of  the  cars,  is  sufficient  evidence 
of  carelessness  to  impose  liability 
upon  the  company;  and  a  chaige 
in  such  case  that,  if  the  train  ap- 
peared to  have  stopped,  then  for 
all  practical  purposes  and  for  the 
consideration  of  this  case,  it  had 
stopped,  is  not  erroneous.  Bar- 
tholomew  V.  N.  T.  C.  d  II.  R.  R. 
Co.,  72. 

2.  Nonsuit — ^Where,  in  an  action  to 
recover  damages  for  the  negligent 
setting  fire  to  and  burning  plaint- 
iff's barn  by  coal  escaping  from 
the  smoke-stack  of  a  locomotive 

Esing  on  defendant's  road  ad- 
ling  plaintiff's  premises,  de- 
dant  insisted  that  the  fire  was 
caused  by  either  of  two  engines 
passing  on  its  road,  both  of  which 
were  claimed  to  be  in  perfect  or- 
der, but  it  was  shown  that  it  might 
have  been  caused  by  another  en- 
gine having  a  hole  cut  in  its  fire 
screen  and  not  in  good  order,  it 
is  a  question  of  fact  for  the  Jury 
to  determine  which  engine  caused 
the  fire,  and  a  nonsuit  is  property 
refused.  Seely  v.  if.  F.  C  <&  fc. 
R.  R,  R.  Co,,  76. 

3.  QuesUona  for  the  jury, — A  raO- 
way  company  has  a  perfect  right 
to  lay  down  its  track  across  a 
highway,  but  is  bound  to  exercise 
proper  care  and  skill  in  the  per- 
formance of  the  work  and  to  re- 
store the  highway,  as  far  as  practi- 
cable, to  its  former  condition,  so 
as  to  render  it  safe  and  not  impair 
its  usefulness;  and  while  it  is  en- 

Saged  in  this  work,  it  is  also  its 
uty  to  prevent  any  obstruction 
to  persons  passing,  so  far  as  that 
can  be  done.  It  is  liable  for  neg- 
ligence in  this  respect,  in  case  the 
pEtintifiTs  negligence  does  not  con- 
tribute to  the  result;  and  defend- 
ant's negligence  and  plaintiff's 
contributory  neglleence  are  ones- 
tions  for  the  consideration  of  the 
Jury.  Rembe  v.  N,  F.,  O.  d  W. 
R'y  Co,,  154. 

4.  Same. — In  an  action  to  recover 
damages  for  personal  injuries  suf- 
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fered  from  drlrine  over  defend- 
ant's track  at  a  point  where  it  was 
constructing  its  track  across  the 
highway,  the  question  whether 
plaintiff  erred  in  his  judgment,  or 
could  iii  any  way  have  avoided 
the  accident  by  any  greater  degree 
of  care  than  he  exercised,  Is  one 
for  the  jury  to  determine;  and 
their  finding  upon  the  questions 
of  negligence  and  contributory 
negligence,  is  conclusive  upon  the 
court  of  appeals.    Id. 

5.  Bighway  crossing. — Though  a 
railway  fails  in  its  duty  to  restore 
the  highway,  across  which  its 
track  IS  constructed,  to  such  a 
state  as  not  unnecessarily  to  have 
impaired  its  usefulness,  or  to  make 
the  passage  to  its  bridge  safe  for 
the  public,  it  is  not  liable,  unless 
the  injured  party  is  shown  to  have 
been  affected  by  its  negligence,  or 
his  injuries  are  caused  oy  some 
default  on  its  part.  The  proof, 
and  not  the  mere  surmise  of  the 
Jury,  must  establish  that  he  was 
at  the  wing  wall  ^oing  towards, 
or  wa^  on,  the  bridge  when  the 
accident  occurred,  otherwise  the 
condition  of  the  bridge  over  the 
highway  becomes  unimportant. 
Gardinier  v.  N.  T.  C.  A  H.  B.  B, 
B.  Co,,  195. 

6.  Contributory. — ^Where,  In  an  ac- 
tion to  recover  damages  against 
an  elevated  railway  company  for 
alleged  negligence  in  causing  the 
death  of  plaintiff*s  testator,  the 
plaintiff's  proof  shows  that,  after 
the  gate  was  closed  and  the  train 
in  motion,  the  testator  had  hold 
of  the  stanchions  of  the  platform, 
clinging  to  them  as  the  train 
moved  while  the  gateman  was 
pushing  him  away,  a  motion  for  a 
nonsuit  should  have  been  granted. 
Card  V.  Manhattan  B'y  Co.,  199. 

7.  Contrifmtory. — ^Though  the  bell 
is  not  rung  or  the  whistle  sounded, 
it  is  still  ue  duty  of  a  traveler  on 
the  street  crossed  by  the  railroad 
to  exercise  due  care  and  diligence 
to  discover  whether  a  tram  is 
about  to  pass,  and  If  he  fails  to  do 
80,  or  if,  seeing  the  approaching 
train,  he  nevertheless  undertakes 
to  cross,  he  is  guilty  of  negligence, 
and,  in  either  case,  if  injured,  so 
contributes  to  the  accident  that 
he  can  have  no  just  cause  of  ac- 


tion. To  determine  whether  a 
complainine  party  is  within  this 
rule  of  exclusion,  or  whether  his 
conduct  in  a  given  case  is  con- 
sistent with  reasonable  and  or- 
dinary care,  is  in  view  of  all  the 
circumstances  surrounding  the 
transaction,  tisually  a  question  for 
the  jury;  and  only  in  exceptional 
cases,  when  no  facts  are  in  dis- 
pute, nor  any  weighing  of  testi- 
mony necessary,  can  the  court 
answer  it.  Sherry  v.  N.  T.  C.  & 
H.  B.  B.  B.  Co.,  819. 

8.  Street  crossing. — In  an  action  for 
an  injury  caused  by  the  alleged 
negligence  of  a  railway  company, 
which  ran  trains  drawn  by  a 
dummy  engine  through  the  streets 
of  a  city,  the  stopping  of  its  cars 
so  as  to  wholly  obstruct  the  street 
and  prevent  the  plaintiff  thereby 
from  seeing  a  train  coming  behind 
such  cars,  imtil  the  same  was 
actually  upon  her,  was  a  fact 
proper  to  be  submitted  to  the  jury 
upon  the  question  whether  the 
defendant  was  guilty  of  negligence 
in  the  running  or  management  of 
its  trains.  Cumming  v.  Brooklyn 
City  B.  B,  Co.,  846. 

9.  Mother  qf  child.— Vfhere,  in  an 
action  to  recover  damages  for  in- 
juries sustained  by  a  child  of 
tender  years,  who  was  struck  by  a 
train  when  passing  along  a  public 
street  where  it  was  crossed  by  a 
railroad  track,  she  was  not  guilty 
of  any  negligence,  but  acted  in 
all  she  didf  with  ordinary  care,  it 
was  entirely  immaterial  that  her 
mother  was  guilty  of  negligence 
in  permitting  her  to  be  at  large; 
and  the  adm&sion  of  incompetent 
evidence  to  excuse  such  negli- 
gence on  the  mother's  part  was 
not  ground  for  reversal.    Id. 

10.  Evidence. — It  seems  that  evi- 
dence that  the  mother  was  unable 
to  hire  any  servant  or  person  to 
aid  her  in  looking  after  the  child, 
is  not  competent  to  rebut  proof  of 
negligence  on  her  part,  even  were 
such  claim  of  imputed  negligence 
material.    Id. 

11.  Bight  of  way. — ^A  street  railway 
has  not  the  exclusive,  but  simply 
the  paramount,  right  to  the  use 
of  its  tracks ;  and  though  a  person, 
lawfully  driving  upon  the  same 
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tracks,  miut  not  raddessly,  care- 
lessly or  willfolly  obstmct  the  pas- 
sage of  its  cars,  he  is  not  absolutely 
bound  to  keep  off,  or  get  off,  from 
the  tracks;  if  he  fainy  and  in  a 
reasonable  manner  respects  the 
paramount  right  of  the  company, 
and,  without  any  fault  on  his 
part,  is  injured  by  carelessness  or 
lault  chargeable  to  the  railway, 
the  law  affords  him  a  remedy  by 
action  for  damages.  F%eekenatein 
V.  Dry  Dock  R.  B.  Ot).,  447. 

12.  Parcels  in  r<ick. — A  railroad 
company,  in  looking  out  for  dan- 
gers arising  from  the  placing  of 
packages  in  the  car-rack  by  pas- 
sengers, is  not  to  be  held  to  the 
exercise  of  the  highest  care  which 
human  vigilance  can  give;  reason- 
able care,  to  be  measured  by  the 
circumstances  surrounding  each 
case  is  all  that  is  demanded.  Mor- 
ris V.  N.  F.  C.  <fc  H.  jR.  B,  JR. 
Co.,  513. 

13.  Where  there  is  nothing  extraor- 
dinary about  the  parcel  or  its 
position  in  the  rack,  and  nothing 
to  attract  particular  attention  to 
it,  the  failure  of  the  train  hands 
to  notice  it,  or,  if  noticed,  to  order 
its  removal,  is  not  negligence.  Id. 

14.  Jury.-^Where,  in  an  action  to 
recover  for  certain  goods  left  in  a 
car  standing  adjoining  a  freight 
house,  the  danger  was  palpable, 
and  the  company  had  reason  to 
apprehend  that  the  freight  house 
might  take  fire  at  any  time  from  a 
passing  locomotive,  the  question 
whether  the  company  exercised 

S roper  care  and  reasonable  pru- 
ence  in  leaving  the  car  exposed 
to  the  hazard  of  fire  communicated 
from  the  freight  house,  is  for  the 
jury  to  determine.  Tanner  v.  N. 
r.  C.  i3b  II.  B.  B.  B.  Co.,  569. 

15.  The  company  is  bound  to  pro- 
tect the  goods  from  unreasonable 
hazard  from  extrinsic  dangers; 
and  it  is  for  the  jury  to  say 
whether  in  any  given  case,  this 
obligation  is  discharged.  Id. 

16.  Questions  for  Jury. — ^In  an  ac- 
tion to  recover  damages  for  per- 
sonal injuries  caused  by  falling 
upon  a  sidewalk  in  one  of  defend- 
ant's streets,  upon  which  a 
quantity  of  earth  had  been  de- 


posited, the  trial  comt  cannot,  as 
a  matter  of  law,  properly  role  that 
plaintiff  was  guilty  of  culpable 
imprudence  in  attempting  to  paa% 
over  the  obstructions  upon  the 
sidewalk,  though  they  were  known 
to  her.  Shook  v.  City  of  Cohoes, 
577. 

17.  Whether  upon  the  whole  evi- 
dence the  obstruction  had  existed 
for  such  a  length  of  time  that  the 
defendant  was  guilty  of  negligence 
and  in  fault  for  not  taking  notice 
of  it  and  removing  it,  was  also  a 
question  for  the  jury.  Id. 

18.  Question  for  jury. — ^A  propo- 
sition, depending  upon  conflicting 
evidence,  is  a  question  of  a  fact, 
and,  when  properly  submitted  to 
the  jury,  the  court  of  appeals  is 
boimd  by  their  opinion.  Black  v. 
Brooklyn  City  B.  B.  Co.,  580. 

19.  Duty  of  company. — It  is  the 
duty  of  a  street  railroad  company, 
in  the  exercise  of  its  franchise,  to 
offer  the  intending  passengers  a 
reasonable  opportunity  safdy  to 
board  its  cars.  Id. 

See  Mastbb  Ajsm  Sbbvabt,  1,  2. 


NONSUIT. 
Tbial,6. 

PARTIES. 

A  nun,  who,  on  uniting  with  a 
society,  assents  to  a  regulation 
that  property  of  the  members  be- 
longs to  the  society,  does  not 
thereby.  It  seems,  make  any  trans- 
fer effectual  even  between  the 
parties,  and  may  subsequently 
bring  an  action  upon  an  existing 
claim.  White  Y.  Price,  692. 

See  PLBADiKes,  8. 

PARTNEBSHIP. 

1.  Liability.— In  order  to  hold  de- 
fendants as  partners  with  a  cor- 
poration to  which  goods  had  been 
sold,  where  they  were  not  such 
inter  sese,  it  is  necessary  for  the 

glaintiffto  show  that  defendants 
eld  themselves  out  as  copartners 
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with  the  ooxpormtion  and  that  the 
corporation  obtained  credit  on 
that  account.  McLewee  y.  HalL 
171. 

%  Same, — The  court  of  appeals  has 
decided,  in  Cassidy  v.  Hall,  07  N. 
Y.  159,  that  the  written  agree- 
ment between  the  defendants  and 
the  corporation  which  forms  the 
basis  of  this  action  does  not  make 
them  copartners,  or  liable  as  such ; 
and  in  this  case  holds  that  upon 
the  question  of  partnership  no 
substantial  ground  of  difference 
exists  between  that  and  the  pres- 
ent case.  Id, 

8.  Same  pleadings, — ^Where  the 
complaint  sets  up  a  cause  of  ac- 
tion against  the  defendants  either 
as  copartners  inter  sese,  or  as  hold- 
ing tiiemselves  out  as  such,  the 
admission  in  evidence  of  a  prom- 
ise, original  or  collateral,  by  the 
dcKfenduits  to  pay  for  the  goods 
sold  and  delivered  to  the  corporar 
tion,  against  their  objection,  is 
error,  and,  without  an  amend- 
ment of  the  complaint,  proof  of 
the  defendants*  liability,  founded 
upon  a  basis  other  than  that  stated 
in  the  pleadings,  cannot  be  given 
and  acted  upon  to  sustain  the  un- 
pleaded  cause  of  action.  Id, 


PATENTS. 

L  CUmMeration, — ^A  party  manu- 
facturing under  a  license  cannot 
escape  the  payment  of  royalties 
by  lulegine  the  invalidity  of  the 
patent,  so  long  as  it  has  not  been 
legally  annulled.  UyaU  v.  Dale 
FUe  Mfg.  Co.y  460. 

2.  The  withdrawal  of  a  notice  of 
forfeiture  of  the  agreement  be- 
tween the  parties,  under  a  clause 
therein  at  the  request  and  upon 
the  promise  of  the  licensee  to  pay 
the  royalties  due,  is  a  good  and 
sufficient  consideration  for  the 
licensee's  promise,  and  such  as 
will  enable  the  patenlee  to  main- 
tain an  action  therefor.  Id, 


PAYMENT. 

Where  an  attorney,  who  had  made  a 
collection  for  the  testator  and  was 


directed  to  pay  the  amount  to  his 
agent,  who  afterwards  became  his 
executor,  deposited  the  proceeds 
in  the  bank  mhls  own  name,  and 
sent  his  check  to  such  agent  pay- 
able to  him,  which  was  received 
prior  to,  but  on  the  same  day  that 
testator  died,  and  the  money 
drawn  thereon  two  days  later  and 
credited  in  his  account  with  the 
testator,  the  delivery  of  the  check 
at  the  agent's  office  to  some  one  in 
charge  there,  was  a  delivery  to 
him  and  operated  as  a  payment 
aub  modo  ;  and,  when  the  money 
was  drawn  upon  the  check,  the 
payment  related  back  to  the  de- 
livery of  the  check  ;  and  he  did  not 
draw  the  money  as  executor  but 
as  payee  of  the  check,  and  could 
not,  in  law  or  equity,  be  com- 
pelled to  account  for  the  check  ex- 
cept by  first  applying  it  upon 
what  the  testator  owed  him  in 
current  account.  Matter  qf  Kel- 
logg, 813. 

See  M0BTGAGB8,  S. 


PLEADINGS. 

1.  Admission,— A  defendant,  who 
admits  a  material  allegation  of 
the  complaint  by  his  answer,  and 
seeks  to  avoid  it  by  averments  of 
new  matter,  has  the  affirmative  of 
the  issue,  and,  to  sustain  his  de> 
fense,  must  prove  such  new  mat- 
ter; and  if  he  fails  to  do  so,  the 
averment  of  the  complaint  stands 
admitted.     Conner  v.  Beese,  301. 

2.  Usury, — An  usurious  agreement 
must  be  proved  as  laid,  and  who- 
ever desires  the  aid  of  the  statutes 
against  usurv,  through  the  inter- 
position of  the  cour^  must  make 
out  his  right  to  relief  by  allega- 
tions as  well  as  proof.  Long  Isl- 
and Bank  v.  Boynton,  448. 

3.  Parties. —Where  one  who  ought 
to  have  been  joined  dies  before 
the  judgment  is  rendered,  and  the 
named  plaintiffs  fully  own  and 
represent  the  cause  of  action,  the 
fact  of  such  death  obviates  the  de- 
fect of  parties,  and  may  be  proved 
in  reply  to  a  plea  in  abatement, 
setting  up  the  non- joinder.  Cfroot 
v.  Agens,  558. 

4.  ^meiidme?it— Pleadings  cannot 
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lawfully  be  amended  in  a  material 
respect  except  at  a  time  which 
will  give  the  party,  against  whom 
the  amendment  is  allowed,  a  right 
and  opportunity  to  meet  by  proof 
the  allegations  made  against  him. 
jRomeyn  v.  Sickles^  594. 

6.  When  an  objection  has  been 
properly  taken,  or  an  exception 
presents  the  question,  it  is  fatal  to 
a  recovery  that  it  does  not  con- 
form in  all  material  respects  to  the 
allegations  of  the  pleadings.    Id, 

0.  Secundum  allegata  et  probata. — 
It  is  a  fundamental  rule  that  judg- 
ment shall  be  ""  secundum  allegaia 
et  prohata^'*^  and  departure  from 
this  rule  is  certain  to  produce  sur- 
prise, confusion    and    injustice. 

Bee  Tbial,  6. 


PRINCIPAL  AND  AGENT. 

1.  VndUclosed, — When  a  contract 
not  under  seal  is  made  with  an 
agent  in  his  own  name,  for  an 
undisclosed  principal,  whether  he 
describes  himself  to  be  an  agent 
or  not,  the  agent  may  sue  upon  it. 
Ludwig  y.  wllespie,  899. 

NOTB  ON  THB  RELATION  AND 
LlABILITT  OF  PaBTIES  IN  CASE 
OF    AN    UNDISCLOSXD    AGENCY, 

401  to  413. 


QUESTIONS   OF  FACT. 

Divorce, 
Judgments,  6. 
Master  and  Sebvant,  3. 
Negligence,  14, 16, 17, 18. 


RAILROADS. 

1.  Commiasioners  of  appraisal  under 
contract, — A  contract  was  made 
between  the  petitioner  and  owner 
of  land  for  the  sale  thereof,  where- 
by it  was  stipulated  that  the  com- 
missioners appointed  under  the 
general  railroad  law  shall  in  ascer^ 
tainins  and  determining  the  com- 
pensation to  be  allowed,  take  into 
the  consideration  the  capability  of 


the  premises  and  properlrr  for  any 

use  whatever,  and  that  they  shall 
determine  such  compensation 
upon  their  own  knowledge  and 
information,  as  well  as  upon  such 
evidence  as  may  be  prodaced  be- 
fore them.  On  a  former  appeal 
in  this  matter  to  the  general  t^-m, 
the  court  laid  do^  the  rule  that 
the  owners  were  entitled  to  be 
allowed  the  fair  market  value  of 
the  property,  and  that  this  was  the 
basis  on  which  the  estimate  should 
be  made  by  witnesses  and  the  com- 
missioners. Two  of  the  commis- 
sioners, during  the  hearings,  an- 
nounced that  they  did  not  consider 
themselyes  bound  by  the  supreme 
court  decision  on  this  point,  and 
the  petitioner  made  an  application 
for  their  removal  on  the  ground 
of  misconduct  in  declining  to  be 
goyemed  by  the  geueni  term 
opinion.  The  court  of  app^ds 
decided  that,  under  the  peculiar 
circumstances  of  this  case,  it  could 
not  be  held  to  be  misconduct  in 
them  to  refuse  to  commit  them- 
selves, in  advance,  to  a  rule  of 
decision  which  would  exclude  from 
their  consideration  matters  to 
which  it  was  expressly  agreed  they 
might  haye  reference  in  reaching 
a  result;  especially  as  there  is 
nothine  in  the  case  to  show  tliat 
in  declining  to  do  so,  they  in- 
tended to  be  disrespectifu]  to  the 
court,  or  arbitnu^ly  to  overrule  its 
opinion,  or  to  be  contumacious  or 
perverse.  Matter  qf  'N.  F.  L,  S 
W.  B.  JB.  Co,,  79. 

2.  Specific  performance.  Discretion 
qf  court — Though  a  passageway 
under  a  railroad  was  reserved  by 
deed  to  be  built  and  maintained 
by  the  company,  yet,  where  the 
construction  of  a  useful  passage 
is  difficult,  and  if  constructed.  It 
will  be  useless  to  the  plaintiffs,  it 
is  within  the  discretion  of  the  trial 
court,  in  the  exercise  of  its  equi- 
table jurisdiction,  to  deny  specific 
performance  of  defendant's  con- 
tract to  construct  the  passage,  and 
leave  the  plaintiffs  to  their  remedy 
for  damages  for  breach  of  the 
covenant.  Mur^eldt  v.  If.  F. 
W.  S.  A  B,  By.  Co,,  93. 

REAL  PARTY. 
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BEOEIYER. 

GOBPOBATTONB,   2. 

REFERENCE. 

I.  Compulsory. — Where  the  only 
accounting  requisite  or  sought  in 
an  action  is  to  ascertain  the  value 
of  property  fraudulently  sold,  the 
value  of  its  use,  and,  possibly,  the 
amount  of  insurance  realized  for 
a  part  which  has  been  destroyed 
by  fire,  but  no  accounting  of  part- 
nership assets  is  asked  for  on 
either  side,  and  none  can  be  had, 
these  are  purely  items  of  damage, 
involve  no  long  account,  and  do  not 
authorize  a  compulsory  reference. 
Morrison  Y»  Van  Benthui/sen,  201. 

SAIxE. 

1.  Statute  of  frauds.  Memoran- 
dum,— ^Where  the  letters,  which 
are  sent  between  the  parties  in 
regard  to  a  sale  of  goods  exceeding 
fifty  dollars  in  value,  are  sub- 
scribed with  the  exception  of  one 
postscript  which  contains  the  only 
reference  to  the  price,  and  are  so 
connected  by  their  contents  as 
together  to  constitute  a  note  or 
memorandum  of  sale,  they  amount 
to  a  sufficient  compliance  with  the 
statute  of  frauds,  and  the  contract 
is  valid.  -Doughty  v.  Manhattan 
Brass  Co.,  20. 

2.  False  representations.  Sale  qf 
stock. — A  false  and  fraudulent 
representation,  as  to  the  property 
of  a  corporation,  of  material  facts 
which  necessarily  affect  the  value 
of  shares  of  stock  therein,  con- 
stitutes a  cause  of  action  against 
a  "pATty  inducing  another,  by 
means  of  such  fraudulent  mis- 
representation, to  purchase  such 
shares,  quite  as  sufficient  as  if  the 
purchase  had  been  of  the  property 
of  the  company  with  regard  to 
which  the  representation  was 
made;  nor  is  it  material  in  either 
case,  that  the  purchase  price  of 
the  property,  or  the  money  ad- 
vanced on  the  faith  of  the  repre- 
sentation, be  paid  to  the  party 
making  it,  for  his  individual  bene- 
fit.   Schwenk  v.  Naylor,  133. 

8.  Same,   Examination  qf  property. 


—^The  vendee  in  such  case,  though 
present  to  examine  the  property, 
has  a  right  to  rely  upon  the  rep- 
resentations of  the  vendor  as  to 
the  extent  and  boundary  of  the 
property,  and  is  not  bound  to  ex- 
amine the  title  when  the  vendor 
professes  to  know  all  about  it  and 
the  extent  of  the  property,  especi- 
ally when  he  cannot  ascertain  a 
knowledge  of  these  matters  by  an 
examination.  Id, 

4.  Same. — The  court  of  appeals  re- 
fused to  hold  that  a  disputed  and 
doubtful  equitable  title  is  equiva- 
lent to  a  clear  and  undisputed 
legal  title,  and  that  no  damage 
can  be  sustained  by  the  substitu- 
tion of  the  former,  for  the  latter, 
title  by  means  of  a  fraud.  Id, 


SPECIFIC  PERFORMANCE. 

1.  Interest.— Where  specific  per- 
formance is  decreed,  the  court  will, 
so  far  as  possible,  place  the  parties 
in  the  same  situation  in  which 
they  would  have  been  if  the  con- 
tract had  been  performed  at  the 
time  agreed  upon.  The  vendor  is 
regarded  as  trustee  of  the  land  for 
the  benefit  of  the  purchaser,  and 
liable  to  account  to  him  for  the 
rents  and  profits,  or  for  the  value 
of  the  use  and  occupation,  and  the 
purchaser  is  treated  as  trustee  of 
the  unpaid  purchase  money,  and 
charged  with  interest  thereon,  un- 
less the  purchase  money  has  been 
appropriated,  and  no  benefit  has 
accrued  from  it  to  the  purchaser. 
Bostwick  V.  Beach,  461. 

2.  Deterioration  of  land,  —  The 
vendor  is  chargeable,  in  such  case, 
with  the  damages  caused  by  deter- 
ioration of  the  property  through 
his  mismanagement  and  neglect* 
Id, 

See  Railroads,  2. 

Vendor  and  Pubchaber,  1. 

STATUTE  OF  FRAUDS. 
Contracts,  7. 

SUPERIOR  COURT. 
Jurisdiction,  1. 
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TRESPASS. 

Contractor.— Where  a  railioad  com- 
pany lets  the  contract  to  coDfltruct 
Its  road  through  plaintiffs  prem- 
ises to  contractors,  and  it  does  not 
appear  that  such  contract  could 
not  have  been  executed  without 
any  interference  with  the  land  on 
which  the  alleged  trespass  was 
committed  by  such  contractors, 
the  company  cannot  be  said  to 
have  caused  the  trespass  and  is 
not  liable  for  it.  Murclfeldt  v.  N, 
F.>  W.8,  SB.  By.  Co.,  03. 

TRIAL. 

1.  Charge  to  Jury.  When  harmless. 
— In  determining  whether  propo- 
sitions of  a  charge,  which  have 
been  excepted  to  as  erroneous, 
constitute  errors  for  which  the 
judgment  below  must  be  reversed, 
the  appellate  court  must  also  con- 
sider whether  the  verdict  could 
have  been  afPteted  or  influenced 
by  such  errors ;  and  if  the  verdict 
was  not  influenced  by  them,  the 
judgment  will  not  be  reversed. 
Phillips  V.  Taylor,  9. 

2.  Question  for  the  Jury . — ^Wherethe 
evidence  as  to  a  waiver  of  the 
agreement  to  ship  promptly,  on 
the  part  of  the  defendant,  is  not 
conclusive,  but  conflicting,  the 
question  is  properly  submitted  to 
the  jury.  Id. 

8.  Action  for  accounting.  Settle- 
ment. Question  qf  fact. — Where, 
in  an  action  for  an  accounting, 
defendant  claims  that  he  has  made 
settlements  with  plaintifif  by  siv- 
ing  her  promissory  notes,  and  it 
does  not  appear  that  he  has  ren- 
dered any  account  of  the  items  of 
moneys  in  his  hands  or  demands 
due  the  plaintiff  at  the  time  of  the 
alleged  settlements,  and  the  proof 
shows  that  he  admitted  at  different 
times  certain  amounts  which  he 
owed  the  plaintiff,  and  that  he 
gave  his  promissory  notes  therefor, 
and  it  was  found  by  the  referee 
that  he  was  indebted  to  the  plaint- 
iff for  an  amount  far  exceeding  the 
sums  named  in  said  notes,  the 
referee  did  not  err  in  not  ^vlng 
legal  effect  to  the  settlements,  or 
permitting  them  to  be  opened 
without  charge  or  proof  of  fraud 


or  mistake,  and  the  most  that  can 
be  claimed  is  that  a  question  of 
fact  was  presented  as  to  whether 
.  .any  settlements  had  taken  place. 
Eno  V.  Drfendaify  167. 

4.  Separate  trial. — The  right  oi  the 
prosecution  to  try  a  prisoner  sepa- 
rately is  fixed  b^  statute,  and  no 
error  was  committed  in  directing 
the  prisoner  to  be  tried  separately 
from  the  others  indicted  with  him. 
People  Y.  Clark,  1^2. 

5.  Issue.  Not  raised  by  pleadings. 
The  defendant  is  not  called  upon 
to  meet  and  answer  a  cause  of 
action,  itot  only  absent  from  the 
pleadings,  but  entirely  inconsist- 
ent with  their  allegations.  Third 
Nat.  Bk.  V.  Comes,  167. 

6.  iVojiSMft. —Where  it  cannot  be 
said,  as  matter  of  law,  what  a 
prudent  and  reasonable  person 
would  have  done  in  circumstances 
similar  to  those  in  which  the  in- 
testate was  placed,  a  jury  alone 
can  determine  what  was  his  duty, 
and  how  far  it  was  performed,  and 
the  court  would  err  in  granting  a 
nonsuit.  Sherry  v.  N.  Y.  C.  S 
U.  R.  B.  R.  Co.,  319. 

• 

7.  Charge.  Duty  qf  counsel — ^Where 
the  fair  import  of  a  charge,  taken 
as  a  whole,  is  in  accordance  with 
the  law,  but  there  is  a  doubt  as  to 
the  meaning  thereof,  and  a  possi- 
bility of  the  language  being  con- 
strued too  broadly  by  the  jury,  it 
is  the  duty  of  the  complaining 
party  to  call  the  attention  of  the 
court  to  the  real  error,  and  not 
simply  take  a  general  exception. 
Cumming  v.  Brooklyn  City  B.  B. 
Co^,  845. 

8.  Charge.  Exception. — The  reply 
of  the  court  to  a  request  to  charge, 
"  it  is  unnecessary,  I  thlnki  as  my 
charge  covers  it,**  is  a  clear  intima- 
tion to  the  jury  that  the  request  is 

§  roper;  and,  in  case  the  charge 
oes  substantally  cover  it,  an  ex- 
ception to  such  response  of  the 
court  will  not  lie.  SchHoinger  v. 
Baymond,  895. 

9.  Charge.  Abstract  proposition, — 
The  court  may  properly  refuse  to 
charge  an  abstract  proposition, 
though  correct  in  substance,  which 
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Is  unnecessary  and  immaterial. 
M,  d  T.  Bk.  V.  Kochr  415. 

10.  <iueBtUmfor  ike  jury. — ^Where 
two  contracts  have  been  proven, 
upon  either  of  whiclLthe  payment 
might,  have  been  intended  to 
apply,  and  upon  one  or  both  of 
which  it  must  have  been  applied, 
the  question  of  application,  under 
proper  instructions  from  the  court, 
should  have  been  submitted  to  the 
jury;  and  a  direction  of  a  verdict 
for  the  plaintiff,  in  such  case,  was 
error.  Blair  y.  Lynchy  4S9. 

TRUSTEE. 

Title  by  acquiescence, — The  transfer 
of  shares  of  capital  stock  of  a  cor- 
poration by  a  trustee,  and  claim 
of  ownership  by  the  assignee  for 
a  number  of  years,  known  to  all 
the  beneficiaries  at  the  time  of 
such  transfer  and  since,  toother 
with  the  lapse  of  time,  negligence 
in  asserting  the  right  and  acquies- 
cence in  the  assignee's  claim  un- 
explained, afford  conclusive  proof 
of  the  acquisition  of  a  eood  title 
by  the  assignee,  an(f  sufficient  to 
defeat  an  action  to  compel  a 
transfer  of  such  stock  by  the 
assignee*  s  administrator  to  the 
trustee.  Lockwood  v.  Brantly^ 
187. 

VENDOR  AND  PURCHASER. 

1.  Specific  pei/orfiMWice.— Where  a 
vendee  agrees  to  purchase  real 
estate  of  the  vendor,  with  knowl- 
edge that  the  latter  holds  it  under 
a  will  subject  to  the  testator^s  un- 
discharged debts,  and  to  take  a 
deed  of  bargain  and  sale,  with 
covenant  against  the  vendor^s 
own  acts,  by  reason  of  which  the 
price  to  be  paid  is  seriously  re- 
duced, the  plaintiff,  on  refusal  to 
accept  such  deed  when  tendered, 
is  put  in  default,  and  cannot 
maintain  an  action  for  specific 
performance,  or  ask  compensation 
for  defect  of  title,  though  a  subse- 
quent stipulation  was  entered  into, 
that  the  vendee  might  reject  the 
deed,  and  if  he  did  so,  and  the 
vendor  chose  to  sue  him  for  the 

gurchase  monev,  and  succeeded 
1  the  action,  the  interest  was  to 
be  waived  imtil  the  date  of  the 
decision.    Emrich  v.  White^  62. 


2.  TUU,  Reasonable  dou6t.— No 
fair,  reasonable  or  just  doubt  is 
thrown  upon  the  title  to  premises, 
where  a  clear  title  from  the  early 
governors  of  New  York  down  to 
the  present  time  with  a  continu- 
ous possession  from  1836  to  1866, 
and  no  evidence  of  any  possession 
since  that  time  by  any  one  adverse 
to  this  paper  title,  is  shown.  3f. 
E,  Church  Hotne  v.  Thompson, 
664. 

3.  Same,  Recover  back  purchase 
money. — To  maintain  an  action 
to  recover  the  amount  paid  on 
account  of  a  contract  for  the  pur- 
chase of  certain  real  estate,  it  is 
not  necessary,  it  seems,  to  show 
an  absolutely  bad  tide.  A  reason- 
able doubt  as  to  the  vendor*  s  title, 
such  as  to  affect  the  value  of  the 
property,  and  to  interfere  with 
the  sale  of  the  land  to  a  reasonable 
purchaser,  will  sustain  the  action. 
This  rule  obtains  as  well  where 
the  vendee  sues  to  recover  back 
the  price  paid,  as  when  the  vendor 
sues  to  compel  performanoe.    Id. 

See  Coin'RACTS,  7. 


WATERCOURSE. 

A  watercourse,  as  defined  in  the 
law,  means  a  living  stream,  with 
defined  banks  and  channel,  not 
necessarily  running  all  the  time, 
but  fed  from  other  and  more  per- 
manent sources  than  mere  surface 
water.    J^ers  v.  Jeffers,  546. 


WITNESSES. 

1,  Refusal  to  testify. — The  refusal 
of  a  party,  in  a  civil  action,  to  be 
sworn  as  a  witness,  when  con- 
fronted by  a  strong  case  of  cir- 
cumstantial evidence,  goes  far  to 
overthrow  the  presumption  of 
innocence  to  which  he  would 
otherwise  be  entitled,  and  which 
might  solve  a  doubtful  case  in  his 
favor.  N.  F.  A  B.  Ferry  Co.  v. 
Moore,  52. 

2.  Credibility.-— While  a  court  is 
bound  to  believe  a  disinterested, 
unimpeached,  uncontradicted  wit- 
ness who  gives  evidence  not  in 
any  way  discredited,  or  In  itself 
improbable  or  incredible,  it  is  not 
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bound  to  give  credit  to  a  witness 
who  is  interested  in  the  result  of 
the  action,  and  whose  evidence  is 
improbable,  and  discredited  by 
circumstances,  or  is  against  com- 
mon experience  and  observation. 
Id, 

3.  Crosa-examination.— Kow ft^  the 
cross-examination  of  a  prisoner, 
as  a  witness  on  the  trial,  may  be 
carried,  is  necessarily  very  much 
in  the  discretion  of  the  court. 
People  V.  Clarky  162. 

4.  Examination  qf  loitness.  —  The 
trial  court,  upon  a  criminal  trial, 
may,  in  its  discretion,  after  a  wit- 
ness has  detailed  the  incidents  of 
the  transaction  without  interrup- 
tion,  permit  the  district  attorney 
to  call  his  attention  to  the  particu- 


lar facts,  in  case  it  carefully 
guards  and  protects  the  legal 
nghts  of  the  defendant  in  the  ex- 
amination.   People  V.  Druse,  182. 

6.  Credibility. — A  party,  by  calling 
his  adversary  as  a  witness,  is  not 
forced  to  admit  as  true  every  fact 
to  which  he  testifies.  Though 
not  at  liberty  to  impeach  his 
character  for  truth,  he  may  dis- 
pute specific  questions  sworn  to 
by  him;  and  the  trial  court  has  a 
right  to  confront  the  statement  of 
his  mental  conclusion  with  the 
facts  and  circumstances  of  his 
conduct,  his  letters  and  declara- 
tions, and  determine,  from  the 
whole  evidence,  the  issues  in- 
volved.    Cross  V.  Oo«8,  672. 

See  Evidence,  28,  24. 
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